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CHAPTER  XV. 

POWBR  TO  BOBBOW  H0KE7  AND  RSOnLATE  COUUBRCE. 

§  1054.  Hating  finished  this  ezaminataoa  of  this  power  of  tazatioD, 
&nd  of  the  accompanying  reatrictiooa  and  jTotiibitiouB,  the  other  powers 
of  Magt^!-''  will  be  now  examined  in  the  order,  in  wluch  they  stand  in 
the  ^ghtli  section. 

§  1055.  The  next,  is  the  power  of  congress  "  to  borrow  money  CHi 
*'  the  credit  of  the  United  States."  Tlus  power  seems  indispensable 
to  the  Borereignty  and  existence  of  a  nati<aial  gorermnent.  Even 
under  the  confederation  this  power  was  expressly  delegated.^  The 
remark  is  nnqnestionably  just,  ihat  it  is  a  power  inseparably  connected 
with  that  of  rueing  a  revenae,  and  with  the  iatj  of  protection,  which 
that  power  imposes  npon  the  general  goTcmment.  Though  in  times 
of  profound  peace  it  may  not  be  ordinarily  necessary  to  anti<npate  die 
revenues  of  a  6tate  ;  yet  the  experience  of  all  nations  must  conrtnce 
us,  that  the  burthen  and  expenses  of  one  year,  in  time  of  war,  may 
more  than  equal  tiie  ordinary  revenue  of  ten  years.  Hence,  &  debt  is 
almost  unavoidable,  when  a  nation  is  plunged  into  a  state  of  war.  The 
least  bnrthensome  mode  of  contracting  a  debt  is  by  a  loan.  Indeed, 
this  recourse  becomes  the  more  necessary,  because  the  ordinary  duties 
upon  importations  are  subject  to  great  diminution  and  fluctuations  in 
times  of  war ;  and  a  resort  to  direct  taxes  for  the  whole  supply  would, 
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under  such  circumBtances,  become  oppressive  and  rainous  to  the  agri- 
cnltural  interests  of  the  country.'  Even  in  times  of  peace  exigencies 
may  occur,  which  render  a  loan  the  most  facile,  economical,  and  ready 
means  of  supply,  either  to  meet  expenses,  or  to  avert  calamities,  or  to 
save  the  country  from  an  undue  depression  of  its  staple  productions. 
The  government  of  the  Umted  States  has,  on  several  occasions  in  times 
of  profound  peace,  obtiuned  large  loans,  among  which  a  stnking  illus- 
tration of  the  economy  and  convenience  of  such  arraugements  will  be 
found  in  tbe  creation  of  stock  on  the  purchase  of  Louisiana.  The 
power  to  borrow  money  by  the  Umted  States  cannot  (as  has  been 
already  seen)  in  any  way  be  controlled,  or  interfered  with  by  the  states. 
The  granting  of  the  power  is  incompatible  wiUi  any  restruning  or  con- 
fiolling  power ;  and  the  declaration  of  supremacy  in  the  constitution 
is  a  declaration,  that  no  such  restruning  or  controlling  power  shall  be 
exercised.' 

§  1056.  The  next  power  of  congress  is,  "to  regulate  commerce 
"with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." 

§  1057.  The  want  of  this  power  (as  has  been  already  seen)  was 
one  of  the  leading  dofecta  o£  tLe  confedaratioa,  and  prob&blj,  as  muoh 
as  any  one  cause,  conduced  to  the  establishment  of  the  conslitutioQ.^ 
It  is  a  power  vital  to  the  prosperity  of  the  union ;  and  without  it  the 
government  would  scarcely  deserve  the  name  of  a  national  govern- 
ment ;  and  would  soon  ^k  into  discredit  and  imbecility.*  It  would 
stand,  as  a  mere  shadow  of  sovereignty,  to  mock  our  hopes,  and 
involve  us  in  a  common  ruin. 

§  1058.  The  oppressed  and  degraded  state  of  commerce,  previous 
to  the  adoption  of  the  constitution,  can  scarcely  be  forgotten.  It  was 
regulated  by  foreign  nations  with  a  smgle  view  to  their  own  interests ; 
and  our  disunited  efibrts  to  counteract  Uieir  restrictaons  were  rendered 
impotent  by  a  want  of  combination.  Congress,  indeed,  possessed  the 
power  of  making  treaties ;  but  the  inability  of  the  federal  government 
to  enforce  them  had  become  so  apparent,  as  to  render  that  power  in  a 


>  1  Tnck.  BIftdi.  Comm.  App.  U5,  246 ;  The  FedenUdt,  No-  41. 
'  Waton  T.  (%  Ciiandl  0/  CAoWattn,  3  Peters'*  B.  449, 468. 

■  GAiMu  T.  Ogden,  9  Wheat  B.  I,  SS5,  JohiuoD  l.'e  Opinion )  Bmum  t.  Maiytand, 
IS  W1ie«t.  R.  445,  446. 
•  The  Fedeniitt,  So.  4,  T,  11,  22, 37. 


,.  Google 


CH.  XT.]  POWERS   OP  CONORESS  —  COHMmtCE.  S 

great  degree  useless.  Those,  who  felt  the  injury  arising  from  this 
state  of  things,  and  those,  who  were  capable  of  esljmadng  l^e  influence 
of  commerce  on  the  prosperity  of  nations,  perceived  the  necessity  of 
giving  the  control  over  this  important  subject  to  a  single  government. 
It  is  not,  therefore,  matter  of  surprise,  that  the  grant  should  be  aa 
extensive,  aa  the  mischief,  and  should  comprehend  all  foreign  com- 
merce, and  all  commerce  amoag  the  states.^ 

§  1059.  Bat  this  subject  has  been  already  so  much  discussed,  and 
the  reasons  for  conferring  the  power  so  fbUy  developed,  that  it  seems 
unnecessary  to  dwell  farther  upon  its  importance  and  necessity.^  In 
the  convention  there  does  not  appear  to  have  been  any  con^derable 
(if,  indeed,  there  was  any}  opposition  to  the  grant  of  the  power.  It 
was  reported  in  the  first  draft  of  the  constitution  exactly,  as  it  now 
stands,  except  that  the  words,  "  and  with  the  Indian  tribes,"  were 
afterwards  added  ;  and  it  passed  without  a  division.^ 

§  1060.  In  considering  this  clanse  of  the  constitution  several  impor- 
tant inquiries  are  presented.  In  the  fiist  place,  what  is  the  natural 
import  of  the  terms ;  in  the  next  place,  how  for  &e  power  is  excluuve 
of  that  of  Hie  states ;  in  the  third  place,  to  what  purposes  and  for  what 
objects  the  power  may  be  consUtutionally  applied  ;  and  in  the  fourtii 
place,  what  are  the  true  nature  and  extent  of  the  power  to  regulate 
commerce  with  the  Indian  tribes. 

-  1 1061.  In  the  first  place,  then,  what  is  the  constitutjonal  meaning 
of  the  words,  "to  regulate  commerce;"  for  tlie  constitution  being 
(as  has  been  aptly  said)  one  of  enumeration,  and  not  of  definition,  it 
becomes  necessary,  in  order  to  ascertain  the  extent  of  the  power,  to 
ascertain  the  meaning  of  the  words.*  The  power  is  to  regulate  ;  that 
is,  to  prescribe  the  rule,  by  which  commerce  is  to  be  governed.*  The 
subject  to  be  regulated  is  commerce.  Is  that  limited  to  traffic,  b)  buy- 
ing and  selling,  or  the  interchange  of  commodities  ?  Or  does  it  com- 
{Mtehend  navigation  and  intercourse  ?    If  the  former  coDstmclaDn  is 


>  Bmun  r.  Slate  of  VtB^iand,  13  Wheat.  B.  419,  445,  446 ;  1  Tncker'a  Black.  Comm. 
App.  24S  to  S5S;  1  Amer.  Hoseiim,  8,  £72,  ST3,  281,2B2,  SS8;  2  Amer.  Mmeum,  S63  to 
376  I  Id.  371,  373;  The  Fed«nliat,  No.  7,11,32;  Mr.  Madison's  LeUer  to  Mr.  Cab«ll, 
ISih  Sept.  183B ;  5  HanhaU'a  IJ&  of  WaihingtoD,  ch.  2,  p.  74  to  80  ;  S  Fitlun's  Hilt. 
IS9, 199. 

*  Tbn  Tedenliit,  No.  7,  u,  is,  33,  41, 43- 

'  Joonul  of  ConTGiitioii,  330,  3ST,  360,  SK,  9TS. 

«  ^imt  T.  Ogim,  9  Wheat  B.  1B9.  •  B  Wlieat  B.  196. 
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adopted,  then  a  general  term  applicable  to  many  objects  is  restricted 
to  one  of  its  significations.  If  tlie  latter,  then  a  general  term  is 
retiuned  in  its  general  sense.  To  adopt  the  former,  without  some 
guiding  gronnds  famished  by  the  context,  or  the  nature  of  the  power, 
would  be  improper.  The  words  being  general,  the  sense  must  be 
general  also,  and  embrace  all  subjects  comprehended  under  them, 
unless  there  be  some  obvious  mischief,  or  repugnance  to  other  clauses 
to  limit  them.  In  the  present  case  there  is  nothing  t<i  justify  such  a 
limitation.  Conmierce  undoubtedly  is  trafSc ;  but  it  is  something 
more.  It  is  intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches ;  and  is 
regulated  by  prescribing  rules  for  carrying  on  that  intercourse.  The 
mind  can  scarcely  conceire  a  system  for  regulating  commerce  between 
nations,  which  shall  exclude  all  laws  concerning  navigation ;  which 
shall  be  silent  on  the  admission  of  the  vessels  of  one  nation  into  the 
ports  of  another ;  and  be  confined  to  prescribing  rules  for  the  conduct 
of  individuals  in  the  actual  employment  of  buying  and  selling,  or  bar- 
ter.' 

§  1062.  If  commerce  does  not  include  navigation,  the  government  of 
the  union  has  no  direct  power  over  that  subject,  and  can  make  no  law 
prescribmg,  what  shall  constitute  American  vessels,  or  requiring,  that 
tiiey  shall  be  navigated  by  American  seamen.  Yet  this  power  has  been 
exercised  firom  the  commencement  of  the  government ;  it  has  been  exer 
oised  with  the  consent  of  all  America ;  and  it  has  been  always  understood 
to  be  a  commercial  regulation.  The  power  over  navigation,  and  over 
commercial  intercourse,  was  one  of  the  primary  objects,  for  which  the 
people  of  America  adopted  their  government ;  and  it  is  impossible,  that 
the  convention  should  not  so  have  understood  the  word  "  commerce," 
as  embracing  it.*  Indeed,  to  construe  the  power,  so  as  to  impair  its 
efficacy,  would  defeat  the  very  object,  for  which  it  was  introduced  into 
the  constitution ;  ^  for  there  cannot  be  a  doubt,  that  to  exclude  naviga- 
tion and  intercourse  from  its  scope  would  be  to  entail  upon  us  all  the 
prominent  defects  of  the  confederation,  and  sabjeot  the  union  to  the 
ill-adjusted  systems  of  riv^  states,  and  the  oppressive  preferences  of 
foreign  nations  in  favor  of  their  own  navigation.* 

>  Gibboiu  T.  Ogden,  9  Wbcat.  1B9,  190 ;  Id.  S29,  230. 

«  9  Wheat.  R.  190,  191;  Id.  215,  216,  217;  H.  S99,  230;  I  Tucter'B  Black.  Comm. 
Afip.  249  to  2S3. 
»  12  Wheal-  E.  446.  *  1  Tacker"*  Black.  Conun.  App.  247,  248,  349. 
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^  1063.  The  ybtj  exceptions  found  in  ^le  constitution  demonstrate 
this;  for  it  would  be  absurd,  as  well  as  useless,  to  except  from  a 
grttnted  power  that,  which  was  not  granted,  or  that,  which  the  words  did 
not  comprehend.  There  are  pl^  exceptions  in  the  constitutJon  from 
the  power  over  navigation,  and  plfun  inhibitions  to  the  exercise  of  that 
power  in  a  particular  way.  Why  should  these  he  made,  if  the  power 
itself  was  not  understood  to  be  granted  ?  The  clause  already  cited, 
that  no  preference  shall  be  ^veo  by  any  regulation  of  commerce  or 
reyenue  to  the  ports  of  one  state  over  those  of  another,  is  of  this 
nature.  This  clause  cannot  be  understood,  as  applicable  to  those  laws 
only,  wUch  are  passed  for  purposes  of  revenue,  because  it  is  expressly 
applied  to  commercial  regulations ;  and  the  most  obvious  preference, 
wluch  can  he  ^ven  to  one  port  over  another,  relates  to  navigation. 
But  the  remitiaing  part  of  the  sentence  directly  points  to  navigation. 
"  Kor  shall  vessels,  bound  to  or  from  one  state,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  ^  In  short,  our  whole  system  for  the 
encouragement  of  navigation  in  tlie  coasting  trade  and  fisheries,  is 
exciu^rely  founded  upon  this  supposition.  Yet  no  one  has  ever  been 
bold  enough  to  question  the  constitutionality  of  t^e  laws,  creating  this 
system.' 

§  1064.  Foreign  and  domestic  intercourse  has  been  universally 
understood  to  be  within  the  reach  of  the  power.  How,  otherwise, 
could  our  systems  of  prohibition  and  non-intercourse  be  defended? 
From  what  other  source  has  been  derived  the  power  of  laying  embar^ 
goes  in  a  time  of  peace,  and  without  any  reference  to  war,  or  its 
operations  ?  Tet  this  power  has  been  universally  admitted  to  be  con- 
stitutional, even  in  times  of  the  highest  political  excitement.  And 
although  the  laying  of  an  embai^o  in  the  form  of  a  perpetual  law  was 
contested  as  unconstitutional,  at  one  period  of  our  political  history,  it 
was  BO,  not  becanse  an  embargo  was  not  a  regulation  of  commerce,  but 
because  a  perpetual  embargo  was  an  annihilation,  and  not  a  regulation 
of  commerce."  It  may,  therefore,  be  safely  affirmed,  that  the  terms 
of  the  constitution  hare  at  all  times  been  understood  to  include  a 


'  9Wb«BtB-191. 

■  9  Wbeat  B.  191,  315,  S16 )  North  BiW  Suaniboai  Company  v.  lAvingHoa,  8  Coireit^ 
B.713. 

>  9  Wheat  191,  19ij,  193;  1  Kent's  Comm.  Led.  19,  p.  404,  405;  The  Brigaotiiie 
WiOkm,  2  Hall'*  Law  JoamBl,  S69  i  Sergeant  on  CoDBt  ch.  28,  p.  S90,  &e. ;  pott,  Tol.  3, 
4  ISSS  to  t  liST. 
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power  over  nftvigadon,  aa  well  ss  trade,  over  intercourse,  as  well  aa 
traffic ;  ^  aod,  that,  in  the  practice  of  other  countries,  and  especially  in 
our  own,  there  has  been  no  diversity  of  judgment  or  opinion.  Duriog 
onr  whole  colonial  history,  this  was  acted  upon  by  the  British  parlia- 
ment, aa  an  uncontested  doctrine.  Xhat  gOTemment  regulated  not 
merely  our  traffic  with  foreign  naUons,  but  our  navigation  and  inter- 
course, as  unqnestioned  funcdons  of  the  power  to  regulate  commerce.^ 

§  1065.  This  power  the  constitution  extends  to  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  Indian 
tribes.  In  regard  to  foreign  nations,  it  is  universally  admitted,  that 
the  words  comprehend  every  species  of  commercial  intercourse.  No 
sort  of  trade  or  intercourse  can  be  carried  on  between  this  country 
and  another,  to  which  they  do  not  extend.  Commerce,  as  used  in  the 
constitution,  is  a  unit,  every  part  of  which  is  mdicated  by  the  term. 
If  this  be  its  admitted  meaning  in  its  application  to  foreign  nations,  it 
must  carry  the  same  meaning  throughout  the  sentence."  The  next 
words  are  "  among  the  several  states."  The  word  "  among  "  means 
intermingled  with.  A  tiling,  which  is  among  others,  is  intermingled 
with  them.  Commerce  among  the  states  cannot  stop  at  the  external 
boundary  line  of  each  state,  but  may  be  introdaced  into  the  interior. 
It  does  not,  indeed,  comprehend  any  commerce,  which  b  purely 
internal,  between  man  and  man  in  a  single  state,  or  between  different 
parts  of  the  same  state,  and  not  extending  to,  or  affecting  other  states. 
Commerce  among  the  states  means,  commerce  which  concerns  more 
states  than  one.  It  is  not  an  apt  phrase  to  indicate  the  mere  interior 
traffic  of  a  single  state.  The  completely  internal  commerce  of  a  state 
may  be  properly  considered,  as  reserved  to  the  state  itaelf.* 

5  1066.  The  importance  of  the  power  of  regulating  commerce 
among  the  states,  for  the  purposes  of  the  union,  is  scarcely  lees,  than 


I  9  Wbeot.  189,  190,191,  193,  !15,  216,  ZIT;  Id.  526  j  1 S  Wheat.  E.  446,  447  ;  North 
Biser  Steamboot  Company  v,  Livingtton,  3  Cowen's  li.  713. 

'  Gibbcau  v.  Ogden,  9  Wheatoa's  It.  1,  201  ]  lb.  224  ;  lb.  225  to  228-  Soe  Mr.  Ver- 
ploni's  letter  to  Col.  Bm^ton  in  1831 ;  Keeolves  of  CongresB,  14th  Oct.  1T74,  (1  Joor- 
nal  of  Congress,  27  i )  2  Maxahall'a  Life  of  Wa«biDgton,  (in  fii-e  voIameB,)  p.  77,  SI ; 
Dr.  Fraalilin'i  Extuninatioi],  b«fbre  the  house  of  commoiu,  in  1766;  Diclierson'B 
Fanner's  I<eiten,  No.  2,  1T67 ;  1  JeBerson'a  Corcesp.  7 ;  Burke's  Speech  on  Ameiicui 
TaxadoD,  1774. 

'  ffi'Moni  V,  OjTifcn,  9  Wheaton's  R.  194. 

•  GiUont  V.  Q^den.  9  Wheaton's  B.  194,195,  196;  £n>wn  v.  3fiirylaruf,  12  Wheatou, 
44e,  447. 
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QoA  of  regolatmg  it  mUx  foreign  states.^  A.  very  material  object  of 
Uiia  power  is  the  relief  of  the  states,  which  import  and  export  trough 
other  Etates,  from  the  levy  of  improper  contributions  on  them  by  the 
latter.  If  each  state  were  at  liberty  to  regulate  the  trade  between 
state  and  state,  it  is  easy  to  foresee,  that  ways  would  be  found 
out  to  load  the  articles  of  import  and  export,  during  their  passage 
Qirough  the  jurisdiction,  with  duties,  which  should  &I1  on  the  makers 
of  the  latter,  and  the  consumers  of  the  former,'  The  experience 
of  the  American  states  during  the  confederation  abundantly  estab- 
lishes, that  such  arrangements  could  be,  and  would  be  made 
under  the  stimulating  influence  of  local  interests,  and  the  desire  of 
undue  gain.^  Instead  of  acting  as  a  nation  in  regard  to  foreign 
powers,  the  states  individually  commenced  a  system  of  restraint  upon 
each  other,  whereby  the  interests  of  foreign  powers  were  promoted  at 
their  expense.  When  one  state  imposed  high  duties  on  the  goods  or 
vessels  of  a  foreign  power  to  countervail  the  regulations  of  such 
powers,  the  next  adjoining  states  imposed  lighter  duties  to  invite  those 
articles  into  their  ports,  that  they  nught  be  transferred  thence  into  the 
other  states,  securing  the  duties  to  themselves.  This  contracted  policy 
in  some  of  the  states  was  soon  counteracted  by  others.  Restraints 
were  immediately  laid  on  such  commerce  by  the  Buffering  states;  and 
thus  a  state  of  aSiirs  disorderly  and  unnatural  grew  up,  the  necessary 
tendency  of  which  was  to  destroy  the  union  itself.*  The  history  of 
other  nations,  also,  furnishes  the  same  admonition.  In  Switzerland, 
where  the  union  is  very  slight,  it  has  been  found  necessary  to  provide 
Uiat  each  canton  shall  be  obliged  to  allow  a  passage  to  merchandise 
through  its  jniisdictioa  into  other  cantons  without  an  augmentation  of 
tolls.  In  Germany,  it  is  a  law  of  the  empire,  that  the  princes  shall 
not  lay  tolls  on  customs  or  bridges,  rivers  or  passages,  without  the  con- 
sent of  the  emperor  and  diet.  But  these  regulations  are  but  unpei- 
fectly  obeyed ;  and  great  public  mischiefe  have  consequentiy  followed.' 
Indeed,  without  thb  power  to  regulate  commerce  among  the  states,  the 
power  of  regulalMig  ibreign ,  commerce  would  be  incomplete  and 

■  See  the  Fedemliit,  Ko.  6,  T,  11,  12,  22, 41,4a ;  ^  A  ^item&oiK  Cbnjxiny  t,  Xuni^ 
(01,3  Cowen'aB.  713. 

■  19  WheMon'a  R.  448,  449;  9  Wbeaton,  199  to  S04. 

>  Hie  FedenliaC,  No.  42  ;  I  Tuck.  BUd:.  Comm.  App.  247  to  SSS. 

*  See  Fraaident  Monrae'i  ExpoBidoit  and  Measagc,  4  Maj,  18SS,  p.  31, 33. 

■  TheFedenlitt,  No.  43, 23. 
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ineffectaail.'  The  very  laws  of  the  umon  in  regard  to  the  latter, 
■whether  for  revenue,  for  restrictJon,  for  retaliation,  or  for  encoorage- 
ment  of  domestio  products  or  purBuita,  might  be  evaded  at  pleasure,  or 
rendered  impotent.^  In  short,  in  a  practical  ■new,  it  is  impossible  to 
separate  the  regdat^on  of  foreign  commerce  and  domestic  commerce 
anKmg  ihe  states  from  each  other.  The  same  public  policy  apphos  to 
each ;  and  not  a  reason  can  be  assigned  for  confiding  the  power  over 
the  one,  which  does  not  conduce  to  establish  the  propriety  of  conceding 
the  power  over  the  other." 

§  1067,  The  next  iuquiry  is,  whether  this  power  to  regulate  com- 
merce is  exclusive  of  the  same  power  in  the  states,  or  is  concurrent 
with  it.*  It  has  been  settled,  upon  the  most  solemn  deliberation,  that 
the  power  is  ezclu^ve  in  the  government  of  the  Umted  States.'  The 
reasoning  upon  which  this  doctrine  is  founded  is  to  the  following 
effect.  The  power  to  regulate  commerce  is  general  and  unlimited 
in  its  terms.  The  full  power  to  regulate  a  particular  subject  implies 
the  whole  power,  and  leaves  no  renduwn.  A  grant  of  the  whole  is 
incompatible  with  the  e^tence  of  a  right  in  another  to  any  part  of 
it.  A  grant  of  a  power  to  regulate,  necessarily  excludes  the  action  <^ 
all  others  who  vrould  perform  the  same  operation  on  the  same  diing. 
Regulation  is  designed  to  indicate  the  entire  result,  applying  to  those 
parts  which  reman  as  they  were  as  well  as  to  those  which  are  altered. 
It  produces  a  nmfonn  whole,  which  is  as  much  disturbed  and  deranged 
by  changing  what  the  regulating  power  deagns  to  have  unbounded  as 
that  on  which  it  has  operated.^ 

§  1068.  The  power  to  regulate  commerce  is  not  at  all  Uke  that  to 
lay  taxes.  The  latter  may  weH  be  concurrent,  while  the  former  is 
exchifflve,  resulldng  from  the  difierent  nature  of  the  two  powers.  The 
power  of  congress,  in  la^g  taxes,  is  not  necessarily  or  naturally 


*  The  Tederaliit,  No.  49.  «  The  FederalUt,  No-  11,  12. 

*  See  tbe  opinion  of  Ur,  Jiutice  Jahuson,  9  Vheaton'i  B.  SSi  to  538. 

<  In  the  convention  it  wu  moved  to  amend  the  article,  so  m  to  pre  to  congress  "  the 
fok  and  eiclnaiTB"  power  j  hut  the  proposilion  wu  rejected  b;  the  TOte  of  six  atate* 
•g^nst  five.    Jonnul  of  Convention,  !20,  STO. 

»  Gibbon*  v.  Ogden,  9  Wheaton's  B.  1,  198,  199,  200,  SOI,  303;  Brmm  t.  Mar^cmd, 
lS'Whealon'iR.419,  445,44e;  I  Tncker'e  Black.  Comm.  App.  ISO,  SOB;  N.R.SUam- 
loot  0>.  T.  UangOon,  S  Coiren'i  K.  713  ;  [City  of  Nob  York  t.  3«n,  11  PMe*B,  S.  C.  B 
158;  Pa*t«ngtt  Oaa,  7  HowanC,  B.C.  R.39S,  411.] 

*  9  WlieMOU'l  B.  196, 196,  £09  ;  lb.  3a7,  338. 
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incoitsisteDt  with  ib&t  of  (he  states.  Each  may  lay  a  tax  od  the  same 
property,  witiout  interfering  with  the  action  of  die  other ;  for  taxa- 
tion is  but  taking  small  portions  from  the  mass  of  property,  which  is 
susceptible  of  almost  infinite  dinsion.  In  impo^g  tazra  for  state 
purposes,  a  state  ia  not  doing  what  congress  is  empowered  to  do. 
CongresB  is  not  empowered  to  tax  for  those  purposes,  which  are  wittun 
the  exclusire  province  of  the  states.  When,  then,  each  government 
exercises  the  power  of  taxation,  neither  is  ezerdsing  the  power  of  the 
other.  Sut  when  a  state  proceeds  to  regulate  commerce  wiUi  foreign 
nations,  or  among  the  several  states,  it  ia  ezerdsing  the  very  power 
which  is  gnmted  to  congress,  and  is  doing  the  very  thing  which  con- 
gress is  authorised  to  do.  There  is  no  analogy,  then,  between  the 
power,  of  taxation  and  the  power  of  regulating  commerce.^ 

§  1069.  Kor  can  any  power  be  inferred  in  the  states  to  regulate 
commerce,  from  otitier  clauses  in  the  constitution  or  the  acknowledged 
ri^ts  exercised  by  the  states.  The  constitution  has  prohibited  the  states 
from  laying  any  impost  or  duty  on  imports  or  exports ;  but  this  does 
not  admit  that  the  stat«  might  otherwise  have  exercised  the  power,  as 
a  regulation  of  commerce.  The  laying  of  such  imposts  and  daties 
may  be,  and  indeed  often  is  used,  as  a  mere  regulation  of  commerce, 
by  goTcmments  possesfflng  that  power.^  But  the  laying  of  such 
imposts  and  duties  is  aa  certunly,  utd  more  usually,  a  right  exercised 
as  a  part  of  the  power  to  lay  taxes,  and  with  this  latter  power  the 
states  are  clearly  entrusted.  So  that  the  prohibition  is  an  exception 
from  the  acknowledged  power  of  the  state  to  lay  taxes,  and  not  from 
the  questionable  power  to  regulate  commerce.  Indeed,  the  constitution 
treats  these  as  distjnct  and  independent  powers.  The  same  rema^ 
apply  to  a  duty  on  tonnage.^ 

§  1070.  Nor  do  the  acknowledged  powers  of  the  states  over  certain 
subjects,  having  a  connection  with  commerce,  in  any  degree  impugn 
this  reasoning.  These  powers  are  entirely  distinct  in  their  nature 
from  tiiat  to  regulate  commerce  ;  and  though  the  same  means  may  be 


■  GMaiu  r.  0^,  9  WkeMon's  R.  199,  SOO. 

*  9  Wheiton't  B.  SOI,  SOS;  1  Jeffertoa'i  Com*p.  7;  The  Fedenliit,  No.  H; 
11  Wbeatoo'i  R.  Mt,  UT.  [It  is  laid  in  9  WIteU.  SOI,  30S,  bj  Hr.  Ch.  JuiliM 
Uanhall  for  the  conrt,  IbM  the  power  to  laj  dutiea  it  treated  In  tiie  cooititatioii  u 
betonging  to  the  power  of  taxation  and  a  bianclL  thereof,  and  not  of  the  poiren  to  ngu- 
Ule ooDunerce.    Qaerr*    S«e)iMl,  1 1073,  lOTT,  1060, 1087, 1086] 

■  9  Wheaton'a  B.  »1,  wa. 
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resorted  to,  for  tte  purpose  of  carryiog  each  of  these  powers  into 
effect,  this  by  no  just  reasoning  furnishes  any  ground  to  assert  that 
they  are  identical.^  Among  these  are  inspection  laws,  health  laws, 
laws  regulating  turnpikes,  roads,  and  ferries,  all  of  which,  when  exer- 
cised by  a  state,  are  legitimate,  arising  &om  the  general  powers 
belon^ng  to  it,  unless  so  far  as  they  conflict  mth  tlie  powers  delegated 
to  congress.^  They  are  not  so  much  regulations  of  commerce  as  of 
police ;  and  may  truly  be  said  to  belong,  if  at  all  to  commerce,  to  that 
which  is  purely  internal.  The  pilotage  laws  of  the  states  may  fkS 
under  the  same  description.  But  they  hare  been  adopted  by  congress, 
and,  without  question,  are  controllable  by  it.* 

§  1071.  The  reasoning,  by  which  the  power  giren  to  congress  to 
regulate  commerce  Ls  munttuned  to  be  exclusive,  has  not  been  of  lato 
seriously  controverted ;  and  it  seems  to  have  the  cheerful  acquiescence 
of  the  learned  tribunals  of  a  particular  stat«,  one  of  whose  acts  brought 
it  first  under  judicial  examination.* 

§  1072.  The  power  to  congress,  then,  being  exclusive,  no  state  is 
at  liberty  to  pass  any  laws  imposing  a  tax  upon  importers,  importing 
goods  from  foreign  countries,  or  from  other  states.  It  is  wholly  imma- 
terial, whether  the  tax  be  laid  on  the  goods  imported  or  on  the  person 
of  the  importer.  In  each  case  it  is  a  restriction  of  the  right  of  com- 
merce, not  conceded  to  the  states.  As  the  power  of  congress  to  regu- 
late commerce  reaches  the  interior  of  a  state,"  it  might  be  capable  of 
anthorisdng  iJie  sale  of  the  articles  which  it  introduces.  Commerce  is 
intercourse ;  and  one  of  its  most  ordinary  ingredients  is  traffic.  It  is 
inconceivable  that  the  power  to  authorize  traffic,  when  given  in  the 
most  comprehenfflve  terms,  with  the  intent  &&i  its  efficacy  should  be 
complete,  should  cease  at  the  point  when  its  continuance  is  indispensa- 
ble to  its  value.    To  what  purpose  sho^d  the  power  to  allow  importa* 


1  See  Oorjidd  r.  Org^  *  WmIi.  Cir.  R.  371, 379,  &c. 

•  9  WliOBton'sE.  a03toao7,  209;po«(,4  1071;  dig  of  New  York  V .  Man,  11  Petara, 
8.  C.  B.  103. 

>  9  Wheaton's  B.  SOT,  SOS,  209. 

•  1  Eont'B  ConUQ.  Lect.  19,  p.  104,  410,  411,  See  also  Bawle  on  the  Cooilitatioi], 
Ch.  9,  p.  Bl  to  84  ;  Sergeant  on  Conit  ch.  38,  p.  S91,  392.  There  la  &  Terj  able  end 
euidid  review  of  the  whole  mbject,  bj  Mi.  Chancellor  Kent,  in  hU  excellent  commenta- 
liei.  1  Eeuft  Comm.  Lect  19,  p.  401.  I  gUdlj  sTail  myseir  of  thij,  as  Trell  as  of 
•11  other  occasions,  to  Teconunend  his  learned  labm*  to  those  vho  aeek  to  gtudj  the  law, 
or  the  conilitation,  with  a  liberal  and  enlightened  apiiit. 

•  9  Wbeobm'i  R.  197  lo  S04. 
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ti<m  be  ^ven,  unaccompanied  with  tlie  power  to  authorize  the  sale  of 
the  thing  imported  ?  Sale  is  the  object  of  importation  ;  and  it  ia  an 
essential  ingredient  of  that  intercourse  of  which  importation  consti- 
tutes a  part.  A&  congress  have  the  right  to  authorize  importation, 
tiiey  must  have  a  right  to  authorize  the  importer  to  asU.  What  would 
be  the  language  of  a  foreign  government,  which  should  be  informed 
that  its  merchants,  after  importation,  were  forbidden  to  sell  tiie  mer- 
chandise imported  ?  What  answer  could  the  United  States  ^ve  to  the 
complete  and  just  reproaches,  to  which  such  extraordinaiy  conduct 
would  expose  them  ?  No  apology  could  be  received  or  offered.  Such 
a  state  of  ^lings  wotdd  annihilate  commerce.  It  is  no  answer  that 
the  tax  may  be  moderate ;  for,  if  the  power  exists  in  the  states,  it 
may  be  carried  to  any  extent  they  may  choose.  If  it  does  not  exist, 
erery  exercise  of  it  a,  pro  tanto,  a  violation  of  the  power  of  congress 
to  regulate  commerce.' 

[^  1072  a.  The  question,  whether  the  power  of  con^-ess  to  regulate 
commerce  is  exclusive,  so  as  to  operate  as  a  prohibition  to  all  state 
le^slation  on  Qke  subject,  or  whether  it  is  only  excludve  and  paramount 
in  cases  where  its  power  has  been  exercbed,  has  been  discussed  with 

amah  a»nMs4aa«  is  ooverol  oasss  whioli  baTO  t»kolj  waao  before  the 

supreme  court  of  the  United  Stetes  for  adjudication.  This  question 
was  first  incidentally  conffldered  in  the  case  of  Tfu  City  of  New  York  t. 
Miln^  where  the  mun  qneation  was,  whether  a  certun  act  of  the  state 
of  New  York  coucemmg  "  passengers  of  vessels  coming  to  the  port 
of  New  York,"  was  a  regulation  of  commerce  or  of  police.  Tliis  act 
required  the  master  of  any  ship  arriving  from  a  foreign  port,  or  &om 
one  of  the  other  states,  within  twenty-four  hours  after  its  arriyal,  to 
report  to  the  mayor  in  writing,  on  oath  or  affirmation,  the  name,  place 
of  birdi,  last  legal  settlement,  age,  and  occupation,  of  every  passenger 
brought  in  such  ship  to  the  city  o!  New  York,  or  penmtted  to  land  at 
any  place,  or  put  on  board  any  other  ship  with  an  intention  of  proceed- 
ing to  the  city,  under  a  penalty  of  sevens-five  dollars  for  every  pas> 
senger,  to  be  paid  by  the  master,  owner,  or  conagnee.  It  furtiier 
required  each  master  to  ^ve  bond  to  the  mayor,  with  two  sureties,  in 


■  JBnflKD  T.  Sou  of  Mayhnd,  IS  Wltealon's  R.  41S,  445  to  447 ;  9  Wbeaton's  R 
137,  &c.  Mr.  Jogtice  Tbompion  diMented  from  this  doctrine,  u  will  be  seen  in  hil 
opiiiion  in  12  Wbestoo'i  R.  449,  ic 

*  11  Peten  Sap.  CL  B.  lOS. 
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a  sum  not  ezcee^g  threo  hnndred  dollars,  for  each  passenger  not  a 
(ntizeo  of  the  United  States,  to  save  harmless  the  mayor,  &c.,  and  the 
overseers  of  the  poor  from  all  expenses  and  charges,  which  nught  be 
incnrred  in  the  maintenance  and  support  of  sucK  passenger,  under  a 
penalty  of  five  hundred  dollars.  It  farther  provided,  that  the  master 
or  owner  should,  on  the  order  of  the  mayor,  he  compelled,  under  a 
heavy  penalty,  to  remove  to  the  place  of  his  last  settlement,  any  pas- 
senger, being  a  citizen  of  the  United  States,  who  should  be  likely  to 
become  chargeable  on  the  city.  The  majority  of  the  court  held,  that 
Hob  act  ma  not  to  be  conudered  as  a  regulation  of  commerce,  but 
merely  of  police,  and  that,  as  the  jurisdiction  over  matters  of  internal 
police  had  never  been  surrendered  by  the  states,  any  legislation  by 
tliem  upon  snch  matters  was  a  constitutional  exercise  of  these  powers. 
The  grounds  taken  to  support  this  decision  were,  that  both  the  end  to 
be  attiuned  and  the  means  used  were  witlun  the  powers  not  surrendered 
io  tite  federal  government, — the  end  being  to  prevent  the  state  from 
being  burthened  by  an  infiuz  of  foreigner  and  paupers,  —  the  means 
bearing  a  just,  natural,  and  appropriate  relation  to  that  end.  That 
"  whUst  a  state  is  actmg  within  the  legitimate  scope  of  its  power  as  to 

the  end  to  be  aMtunod,  it  mnj  tibb  Bsy  in«ftng  (appvapiute  to  tkat  and, 

although  they  be  the  same,  or  so  nearly  the  same  as  scarcely  to  be 
distinguishable  from  tliOBe  adopted  by  congress  acting  under  a  different 
power  ;  subject  only  to  the  linutation,  that,  in  the  event  of  collision, 
the  law  of  the  state  must  yield  to  that  of  congress.  That  here  there 
was  so  such  coUimon,  the  laws  of  congress  only  affecting  the  passengers 
while  on  their  voyage,  and  these  state  laws  only  affecting  them  afler 
the  completion  of  the  voyage."  The  court  goes  on  to  say,  we  "plant 
ourselves  on  what  we  con^der  impregnable  podtioDS.  They  are  these : 
That  a  state  has  the  same  undeniable  and  unlimited  jurisdiction  over  all 
persons  and  things,  within  its  territorial  limits,  as  any  foreign  nation ; 
where  that  jurisdiction  is  not  surrendered  or  restr^ed  by  the  consti- 
tution  of  the  United  States.  That  by  virtue  of  this,  it  is  not  only  the 
right,  but  the  boonden  and  solemn  duty  of  a  state,  to  advance  the 
safety,  happoness,  and  prosperi^  of  its  people,  and  to  provide  for  its 
general  weliare,  by  any  and  every  act  of  le^laUon,  which  it  may 
deem  to  be  conducive  to  these  ends ;  where  the  power  over  the  par- 
ticular subject,  or  the  manner  of  its  ezer(»se  is  not  surrendered  or 
restrained,  in  the  manner  just  stated.  That  all  those  powers  which 
relate  to  merely  municipal  leg^lation,  or  what  may,  perhaps,  more 
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properly  be  called  internal  police,  are  not  thiis  snrrendered  or 
restrained  ;  and  that,  consequently,  in  relation  to  these,  the  auUioritj 
of  a  state  is  complete,  unqualified,  and  excluaire. 

"  We  are  aware,  that  it  is  at  all  times  difficult  to  define  any  subject 
with  proper  precision  and  accumcy;  if  this  be  so  in  general,  it  is 
omphatioally  so  in  relation  to  a  subject  so  diversified  and  multifarioue 
as  the  one  which  we  are  now  considciiog. 

*'  If  we  were  to  attempt  it,  we  should  say,  that  every  law  came 
within  this  description  which  concerned  the  welfare  of  the  whole  people 
of  a  state,  or  any  individual  within  it ;  whether  it  related  to  their 
rights,  or  their  duties ;  whether  it  respected  them  as  men,  or  as  citizena 
of  the  state ;  whether  in  their  public  or  private  relations  ;  whether  it 
related  to  the  ri^te  of  persons,  or  of  property,  of  the  whole  people  of 
a  state,  or  of  any  individual  within  it ;  and  whose  operation  was  within 
the  territorial  limits  of  the  state,  and  upon  the  persona  and  things 
within  its  Jurisdiction.  But  we  will  endeavor  to  illustrate  our  meaiung 
ra&er  by  exemplification,  than  by  definition.  No  one  will  deny,  tliat 
a  state  has  a  right  to  punish  any  individual  found  wi^iin  its  jurisdic- 
tion, who  shall  have  committed  an  offence  witlun  its  jurisdiction,  agtunst 
its  criminal  laws.  We  speak  not  here  of  foreign  ambassadors,  as  to 
whom  the  doctrines  of  public  law  apply.  We  suppose  it  to  be  eqtially 
clear,  tliat  a  state  has  as  much  ri^t  to  guard,  by  anticipation,  agunst 
the  commission  of  an  offence  against  its  laws,  as  to  inflict  punishment 
apon  tlie  offender  after  it  shall  have  been  committed.  The  right  to 
punish,  or  to  prevent  crime,  does  in  no  degree  depend  upon  the  citizen- 
ship of  the  party  who  is  obnoxious  to  the  law.  The  alien  who  shall 
just  have  set  his  foot  upon  the  soil  of  the  state,  is  just  as  subject  te  the 
operation  of  the  law,  as  one  who  is  a  native  citizen. 

"  Now  in  relation  to  the  section  in  the  act  immediately  before  na, 
tliat  is  obviously  passed  witii  a  view  te  prevent  her  citizens  firom  being 
oppressed  by  the  support  of  multitudes  of  poor  persons,  who  come  from 
foreign  countries  without  possessing  the  means  of  supporting  them- 
selves. There  can  be  no  mode  in  which  the  power  to  regulate  internal 
p(^ce  could  be  more  appropriately  exercised. 

"If  the  stronger  powers  under  the  necessity  of  the  case,  by  inspec- 
tion laws  and  quarantine  laws  to  delay  the  landing  of  a  slup  and  cargo, 
which  are  the  subjects  of  commerce  and  navigation,  and  to  remove  or 
even  to  destroy  unsound  and  infections  articles,  also  tlie  subject  of 
commerce,  can  be  rightiidly  ezerosed ;  then,  that  it  must  follow  aa  a 
VOL.  n.  2 
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conaeqnence,  that  powers  less  strong,  such  as  &e  one  in  questioQ, 
which  operates  upon  no  subject  either  of  commerce  or  navigation,  bnt 
which  operates  alone  witlun  the  limits  and  jurisdiction  of  New  York 
npon  a  person,  at  the  time  not  even  engaged  in  navigation,  is  still  more 
clearly  embraced  within  the  general  power  of  the  states  to  regulate 
their  own  internal  police,  and  to  take  care  that  no  detriment  come  to 
the  commonwealth. 

"  We  think  it  as  competent  and  as  necessary  for  a  state  to  provide 
precautionary  measureB  agwnst  the  moral  pestilence  of  panpera,  vaga- 
bonds, and  possibly  convicts,  as  it  is  to  guard  against  the  physical 
pestilence;  which  may  arise  &om  unsound  and  infectious  articles 
imported,  or  from  a  ship,  the  crew  of  which  may  be  laboring  under  an 
infectious  disease. 

§  1072  b.  From  this  decision  Mr.  Justice  Story  dissented.  He 
argued,  that  the  power  of  congress  to  regulate  commerce  is  exclusive, 
and  not  concurrent  with  the  states,  and  that  this  doctrine  was  clearly 
enunciated  in  the  case  of  Gibbons  v.  Ogdm ;  ^  that  thia  act  of  New 
York  is  not  a  mere  police  law  on  the  subject  of  paupera,  but  a  regulation 
of  commerce,  to  prevent  paupers,  in  certain  caaes,  &om  entering  and 
remuning  in  the  state ;  and  although  he  fully  admitted  the  power  of  the 
states  to  paas  health  and  quarantine  laws,  and  other  pohce  laws  of  a 
fflnular  nature,  not  contravening  the  acts  of  congress  rightfully  passed 
under  their  constitntioual  authority,  —  and  to  pass  poor-laws,  and  laws 
to  prevent  the  introduction  of  paupers  into  the  state,  under  like  quah- 
fications,  and  even  in  the  exercise  of  their  legitimate  authority  to  use 
the  same  means  with  congress,  if  the  means  be  suitable  to  the  end, 
yet  it  was  with  this  reserve,  that  those  means  be  not  exclusively  vested 
in  coDgresa.  "  A  state,"  he  says,  "  cannot  make  a  regulation  of  com- 
merce to  enforce  its  health  laws,  because  it  is  a  means  withdrawn  &om 
its  authority.  It  may  be  admitted  that  it  b  a  means  adapted  to  the 
end ;  but  it  is  quite  a  diferent  question  whether  it  he  a  means  within 
the  competency  of  the  state  jurisdiction.  The  states  have  a  right  to 
borrow  money ;  and  borrovring  by  the  issue  of  bills  of  credit,  would 
certmly  be  an  appropriate  means :  but  we  all  know,  that  the  emiasion  of 
bills  of  credit  by  a  state  is  expressly  prohibited  by  the  constitution,  tt 
the  power  to  regulate  commerce  be  exclusive  in  congress,  then  there  is  no 
difference  between  an  express  and  an  implied  prohibition  upon  the  states. 

■  9  Wheat  Sop- Ct  B.1. 
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"  But  how  can  it  be  truly  Bfud,  that  the  act  of  Ifew  York  ia  not  a 
regulation  of  commerce  ?  No  one  can  well  doubt,  that  if  the  same  act 
had  been  passed  by  congress,  it  woald  have  been  a  regalation  of  com- 
merce ;  and  in  that  way,  and  in  that  only,  would  it  be  a  conBtitut^onal 
act  of  congress.  The  right  of  congresB  to  pass  auch  an  act  has  been 
expressly  conceded  at  the  argument.  The  act  of  New  York  purports 
on  its  very  face  to  regulate  the  conduct  of  maaters,  and  owners,  and 
passengers,  in  foreign  trade,  and  in  foreign  ports  and  places.  Sap- 
pose  the  act  had  required,  that  the  master  and  owner  of  ships  should 
make  report  of  all  goods  taken  on  board  or  landed  in  foreign  ports,  and 
of  the  nature,  qualities,  and  value  of  such  goods ;  could  there  be  a 
doubt  that  it  would  have  been  a  regulation  of  commerce  ?  If  not,  in 
what  essential  respect  does  the  requirement  of  a  report  of  the  paeaen- 
gers  taken  or  landed  in  a  foreign  port  or  place,  difier  from  the  case  put  ? 
I  profess  not  to  be  able  to  see  any.  I  listened  with  great  attention  to  the 
argument,  to  ascerttun  upon  what  ground  the  act  of  New  York  was  to 
be  muntuned,  not  to  be  a  regulation  of  commerce.  I  coufeea  that 
I  was  unable  to  aacertun  any,  from  the  reaaoning  of  either  of  the 
learned  counsel  who  spoke  for,  the  plaintiff.  Their  whole  argument  on 
this  point  seemed  to  me  to  amount  to  thia :  that  if  it  were  a  regulation 
of  commerce,  still  it  might  also  bo  deemed  a  regulation  of  police,  and 
a  part  of  the  system  of  poorlaws ;  and  therefore  jusfifiablo  as  a  means 
to  atttun  the  end.  In  my  judgment,  for  the  reasons  already  suggested, 
that  is  not  a  just  consequence,  or  a  legitimate  deduclion.  If  the  act 
is  a  regulation  of  commerce,  and  that  subject  belongs  excluaively  to 
congress ;  it  is  a  meaua  cut  off  from  the  rango  of  state  sovereignty  and 
state  legislation." 

$  1072  0.  In  respect  to  the  exclusive  power  of  congresB  to  regulate 
commerce,  he  says,  "  K  this  were  a  new  question  in  this  court,  wholly 
nntouched  by  doctrine  or  decision,  I  should  not  heutate  to  go  into  a 
fall  examination  of  all  the  grounds  upon  which  concurrent  authority  b 
attempted  to  be  nmntained.  But  in  point  of  fact,  the  whole  argument  on 
thia  veiy  qneation,  as  presented  by  the  learned  counsel  on  the  present 
occasion,  was  presented  by  the  learned  counsel  who  argued  the  caae  of 
Qihixmt  V.  Ogden,  9  Wheaton,  R.  1 ;  and  it  was  then  deliberately 
examined  and  deemed  inadmissible  by  t^e  court.  Mr.  Chief  Justice 
Ifarshall,  with  his  accustomed  accuracy  and  fulness  of  illustration, 
reviewed  at  that  time  the  whole  grounds  of  the  controversy ;  and  &om 
that  time  to  the  present,  the  question  has  been  considered  (aa  &r  ^  I 
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know)  to  be  at  rest.  The  power  given  to  oongresa  to  regulat«  com- 
merce vith  foreign  nations,  and  among  the  states,  tea  been  deemed 
exclusive,  &om  the  nature  and  objects  of  the  power,  and  the  necessary 
implications  groving  out  of  itB  exercise.  Full  power  to  regulate  a 
particular  subject  implies  the  whole  power,  and  leaves  no  residuum  ; 
and  a  grant  of  the  whole  to  one,  is  incompatible  with  a  grant  to  another 
of  a  part.  When  a  state  proceeds  to  regulate  commerce  with  foreign 
nations,  or  among  the  states,  it  is  doing  the  very  thing  which  congress 
is  authorized  to  do  ;  (Hbbona  v.  Ogden,  9  Wheat.  R.  198, 199.  And 
it  has  been  remarked,  with  great  cogency  and  accuracy,  that  the  regu- 
lation of  a  subject  indicates  and  de^gnat«s  the  entire  result ;  applying 
to  those  parts  which  remain  as  they  were,  as  well  as  to  those  which  are 
altered.  It  produces  a  uniform  whole,  which  is  as  much  disturbed  and 
deranged  by  changing  what  the  regulating  power  designs  to  leave 
mitoBched,  as  that  upon  which  it  has  operated.  Qihhont  v.  Ogden, 
9  Wheat.  R.  209. 

*'  This  last  suggestion  is  peculiarly  important  in  the  present  case ;  for 
eoDgress  has,  by  the  act  of  the  2d  of  March,  1819,  ch.  170,  regulated 
passenger  ships  and  vessels.  Subject  .to  the  regulations  therein  pro- 
Tided,  passengers  may  be  brought  into  the  United  States  from  foreign 
ports.  These  regulations,  being  all  which  congress  have  ehosen  to 
enact,  amount,  upon  the  reasoning  already  stated,  to  a  complete  exer- 
cise  of  its  power  over  tiie  whole  subject,  as  well  in  what  is  omitted  as 
in  what  is  provided  for.  Unless,  then,  we  .are  prepared  to  say,  t^at 
wherever  congress  has  legislated  upon  this  subject,  clearly  within  its 
constitutional  authority,  and  made  all  such  regulations  as  in  its  own 
judgment  and  discretion  were  deemed  expedient ;  the  states  may  step 
in  and  supply  all  o&et  regulations  which  they  may  deem  expedient,  as 
complementary  to  those  of  congress,  thus  subjectmg  all  our  trade, 
commerce  and  navigation,  and  intercourse  with  foreign  nations,  to  the 
double  operations  of  distinct  and  independent  sovereignties.  It  seems 
to  me  impossible  to  maintain  the  doctrine,  that  the  states  have  a  con- 
current juri3(^ction  with  congress  on  the  regulation  of  commerce, 
whether  congress  has  or  has  not  legislated  upon  the  subject ;  but 
a  fortiori  when  it  has  le^slated. 

"There  is  another  consideration,  which  ought  not  to  be  overlooked 
in  discusrang  this  subject.  It  is,  that  congress,  by  its  le^lation,  has 
in  faxit  authorized  not  only  the  transportation  but  the  introduction  of 
p^sengers  into  the  country.    The  act  of  New  York  imposes  restrmts 
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and  bnrtliens  upon  this  right  of  transportation  and  introdactioD.  It 
goes  even  farther,  and  authorizes  the  removal  of  passengers  onder 
certun  circnmstances  out  of  the  state,  and  at  the  expense  of  the  mas- 
ter and  owner  in  whose  ship  the;  have  been  introduced ;  and  this, 
though  the;  are  citizens  of  the  United  States,  and  were  brought  from 
other  states.  Kow,  if  this  act  be  constitutional  to  this  extent,  it  will 
justify  the  states  in  regulating,  controlling,  and,  in  effect,  interdicting 
tbe  traosportatioQ  of  passengers  from  one  state  to  another  in  steam- 
boats and  packets.  Tbej  may  levy  a  tax  upon  all  aach  passengers ; 
thej  may  require  bonds  from  the  master  that  no  such  passengers  shall 
become  chargeable  to  the  state  ;  they  may  require  such  passengen  to 
^Te  bonds  that  they  shall  not  become  so  chargeable ;  they  may 
onthorize  the  immediate  removal  of  such  passengers  back  to  the  place 
from  which  they  came.  These  would  be  most  borthensome  and  incoo- 
venient  regulations  respecting  passengers,  and  would  entirely  defeat 
the  object  of  congress  in  licensing  the  tra,de  or  business.  And  yet,  if 
•the  argument  which  we  have  heard  be  well  founded,  it  is  a  power 
strictly  within  the  authority  of  the  states,  and  may  be  exerted  at  the 
pleasure  of  all  or  any  of  them,  to  the  ruin  and  perhaps  annihilation  of 
our  passenger  navigation.  It  is  no  answer  to  tiie  objection  to  ssy,  that 
the  states  will  have  too  much  wisdom  and  prudence  to  exercise  tlia 
authority  to  bo  great  an  extent.  Laws  were  actually  passed  of  a  reta- 
Uatory  nature  by  the  states  of  New  York,  New  Jersey,  and  Connecticut, 
during  the  steamboat  controversy,  winch  threatened  the  safety  ani 
security  of  the  union  ;  and  demonstrated  the  necessity,  that  the  power 
to  regulate  commerce  among  the  states  sbonld  be  excloave  in  the 
union,  in  order  to  prevent  the  most  injurious  restraints  npon  it. 

^1072(2.  In  cloMng  his  opinion,  he  says :  "Sachisabriefviewofthe 
grounds  npon  which  my  judgment  is,  that  the  act  of  New  York  is  uncon- 
stitutional and  void.  In  this  opinion  I  have  the  consolation  to  know  that 
I  had  the  entire  concurrence,  upon  the  same  grounds,  of  that  great  coa- 
stitntional  jurist,  the  late  Mr.  Chief  Justice  Marshall.  Hamg  heard 
the  former  arguments,  his  deliberate  opinion  was,  that  the  act  of  Kew 
York  was  unconstitutional ;  and  that  the  present  case  fell  directly  within 
the  princi|des  established  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat. 
R.  1,  and  BT<nm  v.  The  State  of  Maryland,  12  Wheat.  R.  419."  ^ 


■  Id  the  case  of  Gnva  v.  Slaiigliter,  15  Feten,  S.  C.  B-  U3,  SIO,  Mi-  JdiHw  McLeu 
■nd  Hr.  Joatice  Batdwin  give  the  fall  weight' of  their  opinion  in  bmr  of  &»  esdueiTe- 
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§  10T2  e.  SubBeqaenUy,  in  a  seriea  of  cases  ariamg  upon  certtun 
statutes  of  New  York  and  Massachusetts,  by  which  taxes  were  imposed 
opon  alien  passengera  coming  into  those  states  either  &om  foreign  ports 
or  from  ports  in  the  United  States,  the  majority  of  Uie  court  seem  to 
have  considered  the  power  of  congress  to  regulate  commerce  as  excla- 
nre.  Mr.  Justice  Wayne,  in  delivering  his  opinion  in  these  cases,  atatos 
that  "the  opinion  of  Mr.  Justice  Barbour,  (in  City  of  New  York  v. 
Miln,^  though  reported  as  the  opinion  of  the  court,  bad  not  at  any  time 
the  concarrence  of  a  majority  of  its  members,  except  in  this  particular, 

—  that  80  much  of  the  act  of  New  York  as  required  the  captm  of  a 
vessel  to  report  his  passengers  as  the  act  directs  it  to  be  done  was  a  police 
regnlation,  and  therefore  was  not  oDConetitutional  or  a  violation  of  the 
power  of  congress  to  regulate  commerce.  But  as  to  all  bendes  in  that 
opinion  as  to  the  constitutional  power  of  congress  to  regulate  commerce, 

—  except  the  disclaimer  in  the  132d  page,  that  tt  was  not  intended  to 
enter  into  any  examination  of  the  question,  whether  the  power  to  regu- 
late commerce  be  or  be  not  exclusive  in  the  states,  —  and  especially 
the  declaration  that  persons  were  not  the  subjects  of  conmierce,  the 
opinion  had  not  the  assent  of  a  majority  of  the  members  of  this  court, 
nor  even  that  of  a  majority  of  the  judges  who  concurred  in  the  judg- 
ment. In  the  discussion  of  the  case,  however,  by  the  judges,  the  nature 
and  escluenveness  of  the  power  in  congress  to  regulate  commerce  was 
muoh  considered.  There  was  a  divided  mind  among  us  about  it. 
¥our  of  the  court  being  of  the  opinion,  that,  accon^ng  to  the  constitu-  ' 
tion  and  the  decirions  of  this  court  in  GHbbona  v.  Ogden,  and  in  Brown 
V.  Maryland,  the  power  in  congress  to  regulate  commerce  was  exclu- 
ave.  Three  of  them  thought  otherwise.  And  to  this  state  of  the 
court  19  owing  the  disclaimer  in  the  opinion,  already  mentioned  by  me, 
tJiat  the  exclusiveness  of  the  power  to  regulate  commerce  was  not  in 
the  case  a  point  for  examination."  Mr.  Chief  Justice  Taney,  however, 
states  that  the  opinion  as  delivered  by  Mr.  Justice  Barbour  had  the 
full  assent  of  all  the  court  except  Mr.  Justice  Story.  However  this 
may  be,  the  &ct  that  Mr.  Justice  Barbour  and  Mr.  Justice  McLean, 
who  both  sat  aa  judges  m.  that  case,  distinctly  announce  their  opinion 
tfiat  the  power  to  regulate  commerce  is  exclasively  in  congress,  would 


nesB  of  this  poirer  of  congreM  to  regulate  commerce ;  othen  of  Cat  jadgts  tbongbt  the 
qoetlioD  did  not  uiu  in  tbe  case-  Vb.  Ch.  Jmtice  Tane;  conudered  the  poirer  of  con- 
it  with  thst  of  the  atatei.' 
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seem  to  impw  the  value  of  that  judgment,  bo  far  as  a  contrary  doc- 
trine is  there  asserted,  particularly  as  the  question  as  to  the  escluuve- 
ness  of  this  power  of  congress  arose  only  incidentally. 

§  1072/.  The  statute  of  New  York,  in  respect  to  alien  passengers,^ 
just  adverted  to,  provided  that  the  health  commisaioner  shoold  be  enti- 
tled to  demand  and  collect  from  the  master  of  every  vessel  from  a 
foreign  port,  one  dollar  and  fifly  cents  for  himself  and  each  cabin  pas 
senger,  and  one  dollar  for  each  steerage  passenger,  mate,  or  sailor ;  and 
from  the  master  of  every  coasting  vessel,  twenty-five  cents  for  each  pei^ 
son  oo  board,  under  a  penalty  of  one  hundred  dollars,  to  be  pud  by  such 
master,  in  case  of  his  refiisal  to  pay  the  eaii  sums  witlun  twenty-four 
hours  after  the  arrival  of  his  vessel.  The  sums  collected  were  to  be 
denominated  "  Hospital  money,"  and  the  surplus,  after  paying  all 
expenses  of  enforcing  the  law,  &c.,  was  to  be  piud  over  to  the  treap 
surer  of  the  Society  for  the  Reformation  of  Juvenile  Delinquents  in 
the  city  of  Kew  York,  for  the  use  of  the  society.  The  statute  of 
Massachusetts  provided,  that  certain  officers  should  go  on  board  of 
every  vessel  arriving  from  a  port  out  of  the  state,  and  examine  into  the 
condition  of  the  passengers ;  and  that  they  should  be  authorized  to 
forbid  any  alien  pauper,  or  person  incompetent  in  their  opinion  to 
m^ntain  themselves,  to  land,  until  the  master,  owner,  consignee,  or 
agent,  should  ^ve  a  bond  in  the  sum  of  one  thousand  dollars  that 
such  person  should  not  be  a  city,  town,  or  state  charge  for  ten  years. 
That  in  case  any  master  should  permit  any  such  pauper  to  land, 
contrary  to  such  provisions,  that  he  or  the  owner  or  consignee  of  the 
vessel  should  forfeit  the  sum  of  two  hundred  dollars  for  every  aUen 
pftssenger  se  landed ;  and  that  the  money  thus  collected  should  be 
piud  into  the  treasury  of  the  city  or  town  where  the  ship  arrived,  to  be 
appropriated  to  the  support  of  foreign  paupers.  Each  of  the  judges 
delivered  a  separate  opinioo  in  this  case,  bnt  Mr.  Justice  Wayne,  in 
his  opinion,  states  the  decision  of  the  court  to  be  as  follows:  — 

"  1.  That  the  acts  of  New  York  and  Massachusetts  imposing  a  tax 
upon  passengers,  either  foreigners  or  citizens,  conung  into  the  porta  in 
those  states,  either  in  foreign  vessels  or  vessels  of  the  TJnited  States, 
from  foreign  nations  or  from  ports  in  tiie  Uiuted  States,  are  uncoit 
fltitntional  and  void,  being,  in  their  nature,  regulations  of  commerce 


■  FufengVT  cuei,  Smith  v.  Turner,  Narri*  t.  The  Citg  of  BoOor,  7  Eowaid,  S-  C-  S. 
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contrary  to  the  grant  in  the  conslitnticni  to  congreBS  of  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
states. 

"  2.  That  the  states  of  this  nnlon  cannot  constitationallj  tax  the 
commerce  of  the  United  States  for  the  purpose  of  paying  any  expense 
incident  to  the  execution  of  their  police  laws ;  and  that  the  commerce 
of  the  United  States  includes  an  intercourse  of  persons,  as  well  as  the 
importation  of  merchandise. 

"  3.  That  the  acts  of  Massachusetts  and  New  York  in  question  in 
these  cases  conflict  with  treaty  stipulataons  existing  between  the  United 
States  and  Great  Britain,  permitting  the  inhabitants  of  the  two  coun- 
tries '  freely  and  securely  to  come,  with  their  ships  and  cargoes,  to  all 
places,  ports,  and  rivers  in  the  territories  of  each  country  to  which* 
other  foreigners  are  permitted  to  come,  to  enter  into  the  same,  and  to 
remain  and  re^de  in  any  parts  of  SEud  territories,  respectively ;  also, 
to  hire  and  occupy  houses  and  warehouses  for  the  purposes  of  their 
commerce ;  and  generally  the  merchants  and  traders  of  each  nation, 
respectively,  shall  enjoy  the  most  complete  protection  and  security  for 
their  commerce,  but  subject,  always,  to  the  laws  and  statutes  of  the 
two  countries,  respectively;'  and  that  said  laws  are  therefore  uncon- 
stitutional and  void. 

"  4.  That,  the  congress  of  the  United  States  having  by  sundry  acts 
passed  at  different  Umea  admitted  foreigners  into  the  United  States 
with  their  personal  luggage  and  tools  of  trade  free  from  all  duty  or 
imposts,  the  acts  of  Massachusetts  and  New  York  imposing  any  tax 
upon  foreigners  or  immigrants  for  any  purpose  whatever,  whilst  the 
vessel  is  in  transitu  to  her  port  of  destination,  though  sud  vessel  may 
have  arrived  within  the  jurisdictional  limits  of  either  of  the  states  of 
Massachusetts  or  Kew  York,  and  before  the  passengers  have  been 
landed,  are  in  violation  of  s^d  acts  of  congress,  and  therefore  uncon- 
stitutional and  void. 

"  5.  That  the  acts  of  Massachusetts  and  New  York,  so  fitr  as  they 
impose  any  obligation  upon  the  owners  or  conngnees  of  vessels,  or 
upon  the  captains  of  vessels  or  freighters  of  the  same,  arriving  in  ^e 
porta  of  &e  United  States  wittun  the  said  states,  to  pay  any  tax  or 
dn^  of  any  kind  whatever,  or  to  be  in  any  way  responsible  for  the 
same,  for  passengers  arriving  in  the  Umted  States  or  coming  from  a 
port  in  the  United  States,  are  unconstitutional  and  void ;  being  con- 
trary to  the  constitutional  grant  to  congress  of  the  power  to  regulate 
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commerce  vith  foreign  nationa  and  among  the  several  states,  and  to 
the  legislation  of  congress  under  the  said  power,  by  which  the  United 
States  have  been  lud  off  into  collection  districts,  and  ports  of  entry 
established  witlun  the  same,  and  commercial  regulations  prescribed, 
under  wluch  vessels,  their  cargoes  and  passengers,  are  to  be  admitted 
into  the  ports  of  the  United  States,  as  well  from  abwad  as  from  other 
ports  of  the  United  States.  That  the  act  of  New  York  now  in  ques- 
tion, 80  for  as  it  imposes  a  tax  upon  passengers  arriving  in  vessels 
from  other  porta  in  the  United  States,  is  properly  in  this  case  before 
this  court  for  construction,  and  that  the  said  tax  is  unconstitutional 
and  void.  That  the  ninth  section  of  the  first  article  of  the  constita- 
tion  includes  within  it  the  migration  of  other  persons,  as  well  as  ibo 
importation  of  slaves,  and  in  terms  recognizes  that  other  persons  as 
well  as  slaves  maybe  the  subjects  of  importation  and  commerce. 

"  6.  That  the  fifth  clause  of  the  math  section  of  the  first  article  of 
the  constitution,  wUch  declares  that '  no  preference  shall  be  given  by 
any  regulation  of  commerce  or  revenue  to  the  porta  of  one  state  over 
those  of  another  state ;  nor  shall  vessels  bonnd  to  or  from  one  state  be 
obliged  to  enter,  clear,  or  pay  duties  in  another,'  is  a  limitation  upon 
the  power  of  congress  to  regulato  commerce  for  the  purpose  of  pro- 
ducing entire  commercial  equality  within  the  United  States,  and  also 
a  I«ohibitaon  npon  the  states  to  destroy  such  equality  by  any  le^slation 
prescribing  a  condition  upon  which  vessels  bound  from  one  state  aiaSl 
enter  the  ports  of  another  state. 

"  7.  That  the  acts  of  Massachusetts  and  New  York,  so  far  as  they 
impose  a  tax  npon  passengers,  are  unconatdtntional  and  vend,  becanse 
each  of  them  so  far  conflicts  with  the  first  clause  of  the  eighth  sectacKi 
of  the  first  article  of  the  constitution,  which  enjoins  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United  States ; 
because  the  constitutional  uniformity  enjoined  in  respect  to  duties  and 
imposts  is  as  real  and  obligatory  upon  the  states,  in  the  absence  of  all 
le^lation  by  congress,  as  if  the  uniformity  had  been  made  by  the 
legislation  of  congress ;  and  that  such  constitutional  uniformity  is  inters 
fered  with  and  destroyed  by  any  state  imposing  any  tax  upon  the 
interconise  of  persons  from  state  te  state,  or  from  foreign  countries  to 
the  United  States. 

"  8.  l^t  the  power  in  congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  includes  navigation  upon  the  high 
seas,  and  in  the  bays,  harbors,  lakes,  and  navigable  waters  within  the 
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United  States,  and  that  any  tax  by  a  state  in  any  vay  affecting  the 
right  of  navigation,  or  sabjecting  the  exercise  of  the  right  to  a  condi- 
tion, ia  contrary  to  the  aforesaid  grant. 

"  9.  That  the  states  of  this  union  may,  in  the  exercise  of  their  police 
powers,  pass  quarantine  and  health  laws,  interdicting  vessels  coming 
from  foreign  ports,  or  ports  within  the  United  States,  from  landing 
passengers,  and  goods ;  prescribe  the  places  and  time  for  vessels  to 
quarantine,  and  impose  penalties  npon  persons  for  violating  the  same ; 
and  that  anch  laws,  thongh  affecting  commerce  in  its  transit,  are  not 
regulations  of  commerce,  prescribing  terms  upon  which  merchandise 
and  persons  shall  be  admitted  into  the  ports  of  the  United  States,  bat 
precautionary  regulations  to  prevent  vessels  engaged  in  commerce 
from  introducing  disease  into  the  ports  to  which  they  are  bound ;  and 
that  the  states  may,  in  the  exercise  of  such  police  power,  without  any 
violation  of  the  power  in  congress  to  regolate  commerce,  exact  &om 
the  owner  or  consignee  of  a  quarantined  yeasel,  and  from  the  piusen- 
gers  on  board  of  her,  such  fees  as  will  pay  to  the  state  the  cost  of  their 
detention  and  of  the  purification  of  the  vessel,  cargo,  and  apparel  of 
the  persons  on  board."  * 

§  10T2  g.  Agiun,  the  construction  of  tins  clause  in  the  constitatioD 
lately  came  under  the  consideration  of  the  supreme  court  m  a  series  of 
cases  growing  out  of  tiie  proviaons  in  certun  statutes  of  Massachusetts, 
Bhode  Island,  and  Ifew  Hampshire,  by  which  the  sale  of  spirituous 
liquors  without  a  license  from  the  state,  was  prohibited  under  cert^ 
penalties.^  In  the  Massachusetts  and  Rhode  Island  cases,  the  violation 
of  the  statute  was  by  selling  spirits  imported  from  a  foreign  country ;  but 
in  the  New  Hampshire  case,  the  spirits  sold  were  imported  from  one  of 
the  other  states.  In  the  latter  case,  also,  there  was  a  total  prohibition 
to  all  persons  to  sell  spirits  in  any  quantities  without  a  license,  while  in 


'  The  court  was  yerj  math  divided  in  opinion  in  these  cases,  five  of  the  jndgegcon- 
earring  in  the  doctrines  as  abore  stated,  nameij,  —  Josdces  M'Leai],  Wayne,  Catron, 
H'Einley,  and  Oner;  and  four  of  the  judges  dissenting,  namslj-,  —  Cliief  Justice  Tanej, 
and  Jnstices  Daniei,  NelKon,  and  Woodbiuy.  The  four  dissentient  jndges  considered 
the  potrer  to  r^ulote  commerce  as  a  coDcaitent  jKiwer  in  the  states  and  in  the  federal 
government;  while  Jostices  M'Lean,  Wayne,  Catron,  Grier,  and  apparently  M'Einley, 
considered  the  power  as  exdnsive.  This  case,  therefore,  reafflnns  the  doctrine  at 
Gibbont  T.  Ogden,  9  Wheat.  E.  1. 

'License  cases,  namely, —  Zlurfoui  v.  MioKKhaeUi,  Piereey.  Bhodtliland,  FUbAtr  v. 
BluxU  Muxf,  S  Hoiraid,  &  C.  B.  504. 
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the  other  cases  there  vaa  a  prohibilaoii  to  retiul  lesa  than  a  certain 
measure  o£  Bpinls  without  a  license.  The  court  held  in  all  these  cases, 
that  the  statutes  did  not  conflict  with  the  grant  to  congress  of  power 
to  regulate  commerce.  In  respect  to  the  Massachusetts  and  Rhode 
Island  cases  the  grounds  of  the  decision  were,  that  Ucense  laws  of  this 
Idnd  were  purely  regulations  of  police,  the  piimary  object  of  which 
was  to  secure  the  health  of  the  community ;  the  efiects  which  the; 
nught  have  in  reducing  the  importation  of  the  articles  to  which  the 
licenses  applied  being  merely  secondary.  That  the  power  to  pass 
such  laws  existed  necessarily  in  every  organized  community ;  and  that 
the  right  of  congress  to  regulate  commerce,  necessarily  contemplated 
limitations  and  exceptions  in  iavor  of  the  states,  in  cases  affecting  the 
morals,  health,  or  safety  of  the  community.  Besides,  that  these 
license  laws  did  not  apply  to  spirituous  liquors  as  articles  of  importation 
and  commerce  between  the  states  and  foreign  countries,  but  merely 
acted  to  restrain  the  retui  and  domestic  traffic  therein,  within  the 
boundaries  of  the  states,  and  affected  them  only  when  they  were  incor- 
porated into  the  mass  of  property  in  the  states.  Some  difierence  of 
opinion  was  manifested  by  the  court  as  to  when  imported  articles 
coold  be  considered  within  the  taxing  powers  of  the  state.  Mr.  Chief 
Justice  Taney  says,  "  Goods  imported  while  tfaey  remain  m  the  hands 
of  the  importer,  in  the  form  and  shape  in  which  they  were  brought  into 
the  country,  can  in  no  just  sense  be  regarded  as  a  part  of  Qiat  mass  of 
property  m  the  state,  usually  taxed  for  the  support  of  the  state  govern- 
ment." And  while  goods  are  "  in  the  hands  of  the  importer  for  sale, 
in  the  form  and  shape  in  which  they  were  introduced,  and  in  which 
they  are  intended  to  be  sold,  they  may  be  regarded  as  merely  in  tran- 
tita,  and  on  their  way  to  the  distant  cities,  villages,  and  country  for 
which  they  are  destined,  and  where  they  are  expected  to  be  used  and 
consumed,  and  for  the  supply  of  which  they  were  in  truth  imported. 
And  a  tax  upon  them  whUe  m  this  condition,  for  state  purposes,  whether 
by  direct  assessment,  or  indirectly,  by  requiring  a  license  to  sell,  would 
be  hardly  more  justifiable  in  principle  than  a  transit  duty  upon  the 
merchandise  when  passing  through  a  state." '  The  sune  view  was 
taken  by  Mr.  Justice  McLean  and  Mr.  Justice  Catron,  but  Mr. 
Justice  Daniel  conadered  "  that  the  power  of  taxation  by  the  state 
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attached  to  the  goods  so  soon  as  they  were  appropriated  in  absolat« 
private  right  and  enjoTment,  -whether  they  remained  in  their  original 
form  or  not,  and  whether  they  were  in  the  hands  of  the  importer  or 
not."    And  a  similar  view  was  taJcen  by  Mr.  Joslice  Woodbury, 

§  1072  A.  In  reapcct  to  the  case  arising  on  the  'New  EampsMre 
statute,  the  judges,  aithough  they  agreed  as  to  the  judgment,  supported 
their  decisions  on  various  and  Bomewhat  contradictory  grounds.  On  the 
one  hand  it  was  argued,  that  the  power  of  congress  to  regulate  commerce 
is  not  exclusive  except  so  far  as  it  is  exercised ;  and  that,  although 
the  statute  of  Kew  Hampshire  would  have  been  uncongtitutJoQal,  aa 
prohibiting  the  importation  of  articles  from  state  to  state,  had  congress 
actually  legislated  on  the  subject,  yet,  as  no  such  legislation  had  been 
made,  the  state  was  authorized  to  legislate  for  itself,  and  to  regulate 
the  traffic  in  any  article  as  soon  as  it  was  landed  in  its  territory, 
either  by  a  tax,  a  license,  or  even  a  total  prohibition  of  sale.^ 

§  1072  t.  On  the  other  hand,  the  ground  taken  was,  that  the  power 
of  congress  to  regulate  commerce  is  exclusive,  whether  it  be  exercised 
or  not ;  its  regulation  being  aa  much  a  regulation  of  commerce,  as  its 
positive  action;  bat  that  these  license  laws  were  not  regulations  of 
commerce,  but  police  regulations,  which  the  states  were  authorized  to 
make.} 

^  1073.  How  far  any  state  possesses  the  power  to  authorize  an 
obstruction  of  any  navigable  stream  or  creek,  in  which  the  tide  ebbs 
and  flows,  within  its  territorial  limits,  aa  by  authorizing  the  erection  of 
a  dam  across  it,  has  been  a  subject  of  much  recent  discussion.  If 
congress,  in  regulating  commerce,  should  pass  any  act,  the  object  of 
which  should  be  to  control  stato  legislation  over  sach  navigable  streiuns 
or  creeks,  there  would  be  little  difficulty  in  saying  that  a  state  law  in 
conflict  with  such  an  act  would  be  void.  But  if  congress  have  passed 
no  general  or  special  act  on  the  subject,  the  invalidity  of  such  a  state 
act  must  be  placed  entirely  upon  its  repugnancy  to  the  power  to  regu- 
late commerce  in  its  dormant  state.  Under  such  circumstances,  it 
would  be  difficult  te  affirm,  that  the  sovereignty  of  a  state,  acting  on 
subjects  within  the  reach  of  o&er  powers,  besides  that  of  regulating 


'  Five  of  the  jndgeg  were  of  opinion  that  the  power  of  congreBs  ia  not  exclosire, 
namelf,  Mr,  Ctdef  Justice  Tone;,  and  Jnaticea  Catron,  Nelgon,  Woodbury,  and  Daniel. 
Bnt  Bee  Mr.  Jiutice  Catron'i  opinion  ia  Ibe  FaaiengeT  cbbm,  T  Howard,  SB3,  in  which 
liii  riem  seem  to  have  be«n  changed. 
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commerce,  and  which  belooged  to  its  general  tenitoml  jurisdiction, 
Tonld  be  intercepted  hj  the  excluBire  power  of  commerce,  uneserciged 
by  congress,  over  the  same  subjectmatter.  The  value  of  the  property 
on  the  banks  of  such  streams  and  creeks  may  be  materially  enhanced 
by  excluding  the  waters  from  them  and  the  adjacent  low  and  marshy 
grounds,  and  the  health  of  the  inhabitants  be  improved.  Measures 
calculated  to  produce  these  objects,  provided  tbey  do  not  come  into 
coUifflon  with  the  power  of  the  general  government,  are  undoubtedly 
within  those,  whieh  are  reserved  to  the  states.* 

§  1074.  In  tlie  next  place,  to  what  extent,  and  for  what  objects  and 
purposes  tlie  power  to  regulate  commerce  may  be  constitutionally 
applied. 

fj  1075.  And  first,  among  the  states.  It  is  not  doubted,  that  it 
extends  to  the  regula^on  of  navigation,  and  te  the  coasting  trade  and 
fisheries,  within,  as  well  as  without  any  state,  wherever  it  is  connected 
with  the  commerce  or  intercourse  with  any  other  state,  or  with  foreign 
nations.^  [It  does  not  stop  at  the  mere  boundary  line  of  a  state ;  nor 
is  it  confined  to  acts  done  on  the  water,  or  in  the  necessary  course  of 
the  navigation  thereof.  It  extends  to  such  acts,  done  on  land,  as 
interfere  with,  obstruct,  or  prevent  the  due  exercise  of  the  power  to 
regulate  commerce  and  navigation  with  foreign  nations  and  among  t^ 
states.  Any  such  act  may  be  punished  by  congress  under  its  general 
authority  to  make  all  laws  necessary  and  proper  to  execute  their  dele* 
gated  constitutional  powers.^]  It  extends  to  the  regulation  and  govern- 
ment of  seamen  on  board  of  American  ships ;  and  to  conferriog  privi- 
leges upon  ships  bmlt  and  owned  in  die  United  States  in  domestic,  as 
well  as  foreign  trade.*  It  extends  to  quarantine  laws,  and  pilotage 
laws,  and  wrecks  of  the  sea.'  It  extends  as  well  te  the  navigation  of 
vessels  engaged  in  carrying  passengers,  and  whether  steam  vessels  or 
of  any  other  description,  as  to  the  navigation  of  vessels  engaged  in 
traffic  and  general  coasting  badness.*    It  extends  te  the  laying  of 


I   WiIkbi  t.  BlaelMrd  Creek  Gmpang,  2  Peleta's  H.  245. 

*  Gib&onsv.  0gdai,9  Wheat.  R.  1S9  to  198  j  Id.  Sll  loSlS;  1  Tuck.  Black.  Comm. 
App.B4Tto3f9;  Id.  250. 

'  [Per  Mr.  Justice  Stcry,  United  Stolw  v.  CaamU,  12  FeUra,  S'.  C.  H.  78.] 

*  I  Tick.  Block.  Comm.  App.  2S2. 

■  *  Wkeat.  K.  203,  304,  205,  206,  207,  aos;  1  Tnck.  BUck.  Comm.  App.  SBI,  253. 

*  9  Wbeat.  B.  214,  215  lo  Hill. 
TOI-n.  3 
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embargoee,  as  trell  on  domeatic,  as  on  foreign  voyages.'  It  extends  to 
the  confitniction  of  light-houses,  the  placing  of  buoys  and  beacons,  the 
removal  of  obstractions  to  navigaljon  in  creeks,  riTen,  sounds,  and 
bays,  and  the  establishment  of  secarities  to  navigation  agtunst  the 
inroads  of  the  ocean.  It  extends  aleo  to  the  designation  of  particnlar 
port  or  ports  of  entry  and  delivery  for  the  purposes  of  foreign  com- 
merce.' These  powers  have  been  actually  exerted  by  the  national 
government  under  a  system  of  la#s,  many  of  which  oommenced  with 
t^e  early  establishment  of  the  constitalion ;  and  they  have  coDdnned 
unqueBtioned  unto  our  day,  if  not  to  the  utmost  range  of  their  reach, 
at  least  to  that  of  their  ordinu-y  applicaticm.' 

§  1076.  Many  of  tlie  like  powers  have  been  applied  in  the  regala- 
tion  of  foreign  commerce.  The  commercial  system  of  the  Uiuted 
States  has  also  been  employed  sometimes  for  the  purpose  of  revenue ; 
sometimes  for  the  purpose  of  prohibition ;  sometimes  for  the  purpose  of 
retaliation  and  commercial  reciprocity ;  sometimes  to  lay  embargoes ;  * 
sometimes  to  encourage  domestic  navigation,  and  the  shipping  and 
mercantile  interest,  by  bounlieB,  by  discriminatiug  duties  and  by  special 
preferences  and  privileges;^  and  sometimes  to  regulate  intercourse 
irith  a  view  to  mere  political  objects,  such  as  to  repel  aggressions, 
increase  the  pressure  of  war,  or  vindicate  the  rights  of  neutral  sove- 
reignty. In  all  these  cases,  the  right  and  duty  have  been  concedeid  to 
tlie  national  government  by  the  unequivocal  voice  of  the  people. 

§  1077.  A  question  has  been  recentiy  made,  whether  congress  have 
a  constitutional  authority  to  apply  the  power  to  regulate  commerce  for 
the  purpose  of  enoonra^g  and  protecting  domestic  manufactures. 


<  »  WbeU.  R.  191, 193)  1  Kent's  Comm.  LccL  19,  p.  404,  405. 

■  1  Tuck.  Black.  Comm.  App,  !49,  351 ;  9  WbcM.  R.  SOB,  309. 

'  Mr.  Hamilton,  in  Mb  celebrated  at^ment  on  the  national  book,  (23d  Feb.  1791,) 
mnnierateB  the  following  u  within  (he  power  to  regulate  commerce,  viz,  the  regolatkm 
of  policies  of  ingnrance,  of  salvage  upon  goode  fonnd  ai  sea,  and  the  dispositioa  of  sach 
goodi ;  the  regulation  of  pilots ;  and  the  regulation  of  bills  of  exchange  drawn  bj  one 
merchant  npon  a  merchtmt  of  another  state;  and,  of  course,  the  regulation  of  foreign 
billB  of  exchange.*  [Can  congress,  under  the  power  to  r^nlate  commerce  among  the 
states,  prohibit  the  transportation  or  export  of  goods  or  prodncts  from  one  stale  to 
another  f  Ex  gnuia,  can  congress  prohibit  the  exportation  of  Blares  from  one  state  to 
■notber  for  sale  f     Sea  Grtma  t.  Staagliter,  15  Pet«rs,  B.  449.J 

*  Sergeant  on  Const,  Law,  ch.  SS,  (ch.  SO,  3d  edit.) 

*  See  1  BIliot'H  Debates,  144. 

■  I  Hunilloii'i  Works,  IM. 
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It  is  Dot  denied,  that  congress  may,  incidentally,  in  its  arrangements 
fop  rerenne,  or  to  countervail  foreign  restrictiong,  enconrage  tbe 
growth  of  domestic  manufactures.  But  it  is  earnestly  and  strenu- 
ously in^ted  that,  under  the  color  of  regulating  commerce,  congress 
have  no  right  permanently  to  prohibit  any  importations,  or  to  tax  any 
unreasonably  for  the  purpose  of  securing  the  home  market  to  tbe 
domestic  maunfacturer,  as  they  thereby  destroy  the  commerce  en- 
trusted to  them  to  regulate,  and  foater  an  interest,  -with  which  thej 
have  no  coostitutdonal  power  to  interfere.*  This  opinion  constitutes  the 
leading  doctrine  of  several  states  in  the  union  at  the  present  moment ; 
and  is  mtuatained,  as  vital  to  the  existence  of  the  union.  On  the  other 
hand,  it  is  as  earnestly  and  strenuously  maintained,  that  coagreas  does 
possess  the  constitutional  power  to  encourage  and  protect  manufactures 
by  appropriate  regulations  of  commeroo ;  and  that  the  opposite  opinion 
is  destructive  of  all  tiie  purposes  of  the  union,  and  would  annihilate 
its  value. 

§  1078.  Under  fuch  drcumstances,  it  becomes  indispensable  to 
review  tbe  grounds,  upon  which  the  doctrine  of  each  party  is  main- 
tained, and  to  sift  them  to  the  bottom ;  since  it  cannot  be  disguised, 
that  the  controversy  still  agitates  all  America,  and  marks  the  dtviuons 
of  party  by  the  abrongest  lines,  both  geographical  and  political,  which 
have  ever  been  seen  since  the  establishment  of  the  national  govern- 
ment 

^  1079.  The  reasoning  by  which  the  doctrine  is  m^tuned,  that  the 
power  to  regulate  commerce  cannot  be  constitutionally  applied,  as  a 
means,  direotiy  to  encourage  domestic  manufactures,  has  been  in  part 
already  adverted  to  in  considering  the  extent  of  tiie  power  to  lay  taxes. 
It  is  proper,  however,  to  present  it  entire  in  its  present  connecticoi. 
It  is  to  the  following  effect.  The  constitution  is  one  of  limited  and 
enumerated  powers ;  and  none  of  them  can  be  rightfully  exercised 
beyond  the  scope  of  the  objects  specified  in  those  powers.  It  is  not 
disputed  that  when  the  power  is  given,  all  the  appropriate  means  to 
earry  it  into  effect  are  included.  Neither  is  it  disputed,  that  the  laying 
of  duties  is,  or  may  be  an  appropriate  means  of  regulating  commerce. 
But  the  question  is  a  very  different  one,  whether,  under  pretence  of 
an  exercise  of  the  power  to  regulate  commerce,  congress  may  in  fact 
impose  duties  for  objects  wholly  ^tinct  from  commerce,    ^e  ques- 

■  See  AddnH  of  tbe  FhiladdpHft  Free  Trade  CoQTeniiou,  in  Sepl.  and  Oct  1831. 
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taon  comes  to  tiiis,  whether  ft  power  exclusively  for  the  regulation  of 
commerce,  is  a  power  for  the  regulation  of  manufactures  ?  The  state- 
ment of  such  a  question  would  seem  to  involve  its  own  answer.  Cao 
B  power  granted  for  one  purpose  be  transferred  to  another  ?  If  it  can, 
where  is  the  limitation  in  the  constitution  ?  Are  not  commerce  and 
mftDufacturea  as  distinct  as  commerce  and  agriculture  ?  If  the;  are, 
how  caa  a  power  to  regulate  one  arise  from  a  power  to  regulate  the 
other  ?  It  b  true,  that  commerce  and  manufactures  are,  or  maj  be, 
intimately  connected  with  each  other.  A  regulation  of  one  may 
injuriously  or  beneficially  affect  the  other.  But  that  is  not  the  point 
in  controversy.  It  is,  whether  congress  has  a  right  to  regulate  that, 
vhich  is  not  committed  to  it,  under  a  power  which  is  committed  to  it, 
amply  because  there  is  or  may  be,  an  intimate  connection  between 
the  powers.  If  this  were  admitted,  the  enumeration  of  the  powers 
of  congress  would  be  wholly  unnecessary  and  nugatory.  Agri- 
culture, colonies,  capital,  machinery,  the  wages  of  labor,  the  profits 
of  stock,  the  rents  of  land,  the  punctual  performance  of  contracts, 
and  the  diffusion  of  knowledge  would  all  be  within  the  scope  of 
the  power ;  for  all  of  them  bear  an  intimate  relation  to  commerce. 
The  result  would  be,  that  the  powers  of  congress  would  embrace 
ttie  widest  extent  of  legislative  functions,  to  the  utter  demolition 
of  all  constitutional  boundaries  between  the  state  and  national  gov- 
ernments. When  duties  are  Itud,  not  for  purposes  of  revenue,  but 
of  retaliation  and  restriction,  to  countervail  foreign  restrictions,  they 
are  strictly  within  the  scope  of  the  power,  as  a  regulation  of  com- 
merce.^ But  when  laid  to  encourage  manufactures,  they  have  nothing 
to  do  with  it.  The  power  to  regulate  manuiactures  is  no  more  con- 
fided to  congress,  than  the  power  to  mterfere  with  the  systems  of  edu- 
cation, the  poor  laws,  or  the  road  laws  of  the  states.  It  is  notorious, 
that,  in  the  convention,  an  attempt  was  made  to  introduce  into  the 
constitution  a  power  to  encourage  manufactures ;  but  it  was  withheld,^ 
Instead  of  granting  the  power  to  congress,  permisaion  was  given  to 
the  states  to  impose  duties,  with  the  consent  of  that  body,  to  encourage 
their  ovm  manufactures ;  and  thus,  in  the  true  spirit  of  justice,  impoang 


>  Atite,i  1069,  pxX,  4  1087- 

•  A  propotition  was  referred  to  the  committeo  of  details  and  revision,  "  to  estabiiah 
pnbUc  initilutiona,  rcvnrdB,  and  innnniiitieB,  for  the  promotion  of  agrif^ulture,  commerce, 
trade,  and  maiittlitctQreB-''    The  committee  nev«r  reported  on  it.   Jonm-of  Conr.p.SGI. 
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the  Imrthea  on  tliose,  who  were  to  be  benefited.  It  is  true,  that  con- 
gress may,  incidentally,  when  laying  duties  for  revenue,  consult  the 
other  interests  of  the  country.  They  may  eo  arrange  the  details,  as 
indirectiy  to  aid  manafacturea.  And  this  is  the  whole  extent,  to  which 
congress  has  ever  gone  until  the  tariffs,  which  have  given  rise  to  the 
present  controversy.  The  former  precedents  of  congress  are  not,  even 
if  admitted  to  be  authoritative,  applicable  to  the  question  now  pre- 
sented.' 

^  1080.  The  reasoning  of  those  who  maintain  the  doctrine,  that 
congress  has  anthority  to  apply  the  power  to  regulate  commerce  to 
the  purpose  of  protec^g  and  encoura^ng  domestic  manufactureB,  is 
-to  the  following  effect.  The  power  to  regulate  commerce  being  in  its 
terms  nnlimited,  includes  all  means  appropriate  to  the  end,  and  all 
means  which  have  been  usually  exerted  under  the  power.  Ko  one 
can  doubt  or  deny,  that  a  power  to  regulate  trade  involves  a  power  to 
tax  it.*  It  is  a  fiuniliar  mode,  recognized  in  the  practice  of  all  nations, 
and  was  known  and  admitted  by  the  United  States  while  they  were 
colonies,  and  has  ever  since  been  acted  upon  without  opposi^oo  or 
question.  The  American  colonies  wholly  denied  the  authority  of  the 
British  parliament  to  tax  them,  except  as  a  regulation  of  commerce ; 
bat  they  admitted  this  exercise  of  power  as  lej^timate  and  unqnestion- 
able.  The  distinction  was  with  difficulty  maintained  in  practice, 
between  laws  for  the  regulation  of  commerce  by  way  of  taxation  and 
laws  wHch  were  made  for  mere  monopoly  or  restriction,  when  they 
incidentally  produced  revenue.'  And  it  is  oertEun,  that  the  mtun  and 
admitted  object  of  parliamentary  regulations  of  trade  with  the  colo- 
mes  was  the  encouragement  of  manufactures  in  Great  Britain.  Other 
nationa  have,  in  like  manner,  for  like  purposes,  exercised  the  like 


>  The  aboT«  argumeDtj  and  reasoning  hare  been  gBlbered,  as  for  as  could  be,  from 
docamenls  admitted  to'be  of  high  authority  bj  those  vbo  maintain  the  reBtrictive  doe- 
trine-  See  the  exposition  and  protest  of  the  Sonth  Carolina  legislature,  in  Dec  IS3B, 
•tOibmted  to  Mr.  Vue-Preudent  Calhonn  ;  the  Addiees  of  the  Free  Trade  ConvcntioiL 
MFtiUadelphia,  in  Oct.  1831,  altribated  to  Mr.  Attonie;-Gei]eraL  Berrien;  llie  Oration 
oT  the  Hon.  Mr.  Drs^lon,  on  the  4th  of  Jalj,  1831 ;  and  the  Speech  of  Mr.  Senator 
Hayne,  9th  of  Jan.  1S33.    See  abo  4  Jefferson's  Conesp.  431. 

■  Anle,  t  1073. 

■  See  Mr.  Madison's  Letter  to  Mr.  CabeU,  IBth  Sept.  1838 ;  Mr.  Terplanck's  Letter 
10  CoL  Dnjtott,  in  I8SI ;  Addresi  of  (he  New  Yoit  CouTention  in  faror  of  Domestic 
lDdaMr7,NoTember,lS31,Fl3,13,  U;  9  Wheat  B.  SOSj  1  Pick.  Hist.  ch.  3,  p.  93 
to  IOC. 
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power.  So  that  there  is  no  noreltj  in  the  nae  of  the  power,  and  no 
Btretch  in  the  range  of  the  power. 

§  1081.  Indeed  the  advocates  of  the  opposite  doctrine  admit,  that 
the  power  may  be  applied  bo  aa  incidentally  to  give  protection  to 
manufactures,  when  revenue  is  the  principal  design  ;  and  that  it  maj 
also  be  applied  to  countervail  the  injuiious  regulations  of  foreign 
powers,  when  there  is  no  design  of  revenue.  These  concessions 
admit,  then,  that  the  regulations  of  commerce  are  not  wholly  for 
purposes  of  revenue,  or  wholly  confined  to  the  purposes  of  commerce, 
considered  per  »e.  If  this  be  true,  then  other  objects  may  enter  into 
commercial  regulations ;  and,  if  so,  what  reetrainC  is  there  as  to  the 
nature  or  extent  of  the  objects  to  which  they  may  reach,  which  does 
resolve  itself  into  a  question  of  expediency  and  policy  ?  It  may  be 
admitted,  that  a  power  given  for  one  purpose  cannot  be  perverted  to 
purposes  wholly  opposite,  or  heude  its  legitimate  scope.  But  what 
perversion  is  there  in  applying  a  power  to  the  very  purposes  to 
which  it  has  been  usually  applied  ?  Under  such  circumstances,  does 
not  the  grant  of  the  power,  without  restriction,  concede  that  it  may 
be  legitimately  applied  to  such  purposes  ?  If  a  different  intent  had 
existed,  would  not  that  intent  be  manifested  by  some  corresponding 
limitation  1 

§  10S2.  Now  it  is  well  known  that,  in  commercial  and  manufactur- 
ing nations,  the  power  to  regulate  commerce  has  embraced  practically 
the  encouragement  of  manufactures.  It  is  believed  that  not  a  single 
exception  can  be  named.  So,  in  an  especial  manner,  the  power  has 
always  been  understood  in  Great  Britain,  from  which  we  derive  our 
parentage,  our  laws,  our  language,  and  our  notions  upon  commercial 
subjects.  Such  was  confessedly  the  notion  of  the  different  states  in 
the  union  under  the  confederation,  and  before  the  formation  of  the 
present  constitution.  One  known  object  of  the  policy  of  the  maoufac- 
■turing  states  then  was,  the  protection  and  encouragement  of  their 
manufactures  by  regulations  of  commerce.^  And  the  exercise  of  this 
power  was  a  source  of  constant  difficulty  and  discontent ;  not  because 
■improper  of  itself,  but  because  it  bore  injuriously  upon  the  commercial 
arrangements  of  other  states.  The  want  of  uniformity  in  the  regular 
tions  of  commerce  was  a  source  of  perpetual  strife  and  dissatisfaction. 


>  1  American  MttMnm,  1& 
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of  inequalities,  and  rivalries,  and  retaliations  among  the  states.  When 
die  constitntion  waa  framed,  no  one  ever  imagined  that  the  power  of 
protection  of  manufactures  was  to  be  taken  away  from  all  the  states, 
uid  yet  not  delegated  to  the  union.  The  very  suggestion  would  of 
itself  have  been  fatal  to  the  adoption  of  the  constitution.  The  manu- 
facturing sta,teB  would  never  have  acceded  to  it  upon  any  sueh  terms ; 
and  they  never  could,  without  the  power,  have  safely  acceded  to  it,  for 
it  would  have  sealed  their  ruin.  The  aamo  reasoning  would  apply  to 
the  agricultural  states ;  for  the  regulation  of  commerce,  with  a  view  to 
encourage  domestic  agriculture,  is  just  as  important,  and  jaat  as  vital 
to  the  interests  of  the  nation,  and  just  as  much  an  application  of  the 
power,  as  the  protection  or  encouragement  of  manufactures.  It  would 
have  been  strange,  indeed,  if  the  people  of  the  United  States  had 
been  solicitous  solely  to  advance  and  encourage  commerce,  with  a 
total  disregard  of  the  interests  of  agriculture  and  manufactures,  whioh 
had,  at  the  time  of  the  adoption  of  the  constitution,  an  unequivocal 
preponderance  throughout  the  union.  It  b  manifest,  from  contempo* 
raneouB  documents,  that  one  object  of  the  constitution  was  to  encourage 
manufactures  and  agriculture  by  this  very  use  of  the  power.^ 

^  10S3.  The  terms,  then,  of  the  constitution  are  sufficiently  large 
to  embrace  the  power ;  the  practice  of  other  nations,  and  especially  of 
Great  Britain  and  of  the  American  states,  has  been  to  use  it  in  this 
manner ;  and  this  exercise  of  it  was  one  of  the  very  grounds  upon 
winch  the  establishment  of  the  constitution  was  urged  and  vindicated. 
The  argument,  then,  in  its  favor  would  seem  to  he  absolutely  irresisti- 
ble under  this  aspect.  But  there  are  other  very  weighty  considerationa 
which  enforce  it. 

§  1084.  In  the  first  place,  if  congress  does  not  possess  the  power 
to  encourage  domestic  manufoctures  by  regulations  of  commerce,  the 
power  is  annihilated  for  the  whole  nation.  The  states  are  deprived  of 
it ;  they  have  made  a  voluntary  surrender  of  it ;  and  yet  it  exists  not 
in  the'national  government.  It  is,  then,  a  mere  nonentity.  Such  a 
policy,  voluntarily  adopted  by  a  free  people,  in  subversion  of  some  of 


>  1  Elliot's  Debatea,  74,  75,  76,  77,  115;  3  Elliot's  Debates,  31,  32,  33;  S  Amer. 
UDBeDm,  371,373, 373;  3  Amer.  Mmenm,  62,  554,556,557;  The  Federalist,  No.  12, 
41;  I  Tuck.  Block.  Comm.App.  £37,  338;  1  American  Maaenm,  16,  !8!,  !89,  439,432; 
Id.  434, 136;  Hamilton's  Report  oo  Monufactiucs,  in  IT91;  4  Elliot's  Debotea,  App. 
35Ita3S4. 
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thor  dearest  rights  and  interests,  irould  be  most  extraordinary  in 
itself,  vithoat  any  assignable  motive  or  reason  for  so  great  a  sacrifice, 
and  utterly  without  example  in  the  history  of  the  world.  Xo  man  can 
doubt  that  domestic  agriculture  and  manufactures  may  be  most  essen- 
tially promoted  and  protected  by  regulations  of  commerce,  l^o  man 
can  doubt  that  it  is  the  most  usual,  and  generally  the  most  efficient 
means  of  producing  those  results.  No  man  can  question  that,  in  these 
great  objects,  the  different  states  of  America  have  as  deep  a  stake  and 
09  Tital  interests  as  any  other  nation.  Why,  then,  should  the  power 
be  surrendered  and  annihilated !  It  would  produce  the  most  seriooa 
niiscbie&  at  home,  and  would  secure  the  most  complete  triumph 
over  OS  by  foreign  nations.  It  would  introduce  and  perpetuate 
national  debility,  if  not  naUonal  ruin.  A  foreign  nation  miglit,  as  a 
conqueror,  impose  upon  us  tlus  restrtunt  as  a  badge  of  dependence 
and  a  sacrifice  of  sovereignty,  to  subserve  its  own  interests ;  but  that 
we  should  impose  it  upon  ourselves  is  inconceivable.  The  achievement 
of  our  independence  was  almost  worthless,  if  such  a  system  was  to  be 
pursued.  It  would  be,  in  effect,  a  perpetuation  of  that  very  system 
of  monopoly,  of  encouragement  of  foreign  manufactures,  and  depres- 
ffion  of  domestic  industry,  which  was  so  much  complained  of  during 
our  colonial  dependence,  and  which  kept  all  America  in  a  state  of 
poverty,  and  slavish  devotion  to  British  interests.  Under  sach  cir- 
cnmstances  the  constitution  would  be  established,  not  for  the  purposes 
avowed  in  the  preamble,  but  for  the  exclusive  benefit  and  advance- 
ment of  foreign  nations,  to  ^d  their  manufactures  and  sust^n  their 
agriculture.  Suppose  cotton,  rice,  tobacco,  wheat,  com,  sugar,  and 
other  raw  materials  could  be,  or  should  hereafter  be,  abundantly  pro- 
duced in  foreign  countries,  under  the  fostering  hands  of  their  govern- 
ments, by  bounties  and  commercial  regulations,  so  as  to  become 
cheaper  with  such  uds  than  our  own ;  are  all  our  markets  to  be 
opened  to  such  products  without  any  restnunt,  simply  because  we  may 
not  want  revenue,  to  the  rum  of  oar  producte  and  industty  ?  Is 
America  ready  to  give  eveiy  thing  to  Europe,  without  any  eqmva- 
lent;  and  take,  in  return,  whatever  Europe  may  choose  to  ^ve,  upon 
its  own  terms  ?  The  most  servile  provincial  dependence  could  not  do 
more  evils.  Of  what  consequence  would  it  be  that  the  national 
government  could  not  tax  our  exports,  if  foreign  governments  might 
tax  them  to  an  nolimited  extent,  so  as  to  &ror  their  own,  and  thus 
to  supply  us  with  the  same  articles  by  the  overwhelming  depression 
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of  our  own  by  foreign  taxation.  When  it  is  recollected  with  what 
extreme  discontent  and  reluctant  obedience  the  British  colonial  re- 
strictions were  enforced  in  the  manufacturing  and  navigating  states, 
while  they  were  colonies,  it  is  incredible  that  they  should  be  willing 
to  adopt  a  government,  which  should  or  might  entail  upon  them  equal 
evUs  in  perpetuity.  Commerce  itself  wonld  ultimately  be  as  great 
a  sufferer  by  anch  a  ayatem,  aa  the  other  domestic  interests.  It 
would  languish,  if  it  did  not  perish.  Let  any  man  ask  himself  if  New 
England,  or  the  nuddle  states,  wonld  ever  have  consented  to  ratify  a 
constitution,  which  would  afford  no  protection  to  their  manufactures  or 
home  industry.  If  the  constitution  was  ratified  under  the  belief, 
sedulously  propagated  on  all  sides,  that  such  protection  was  afforded, 
would  it  not  now  be  a  fraud  upon  the  whole  people  to  give  a  different 
oonstmction  to  its  powers  ? 

^  1085.  It  is  idle  to  aay  that,  with  the  consent  of  congress,  the 
states  may  lay  duties  on  imports  or  exports,  to  favor  their  own  domestic 
manufactures.  In  the  first  place,  if  congress  could  constitutionally 
give  such  consent  for  such  a  purpose,  which  has  been  doubted ; '  they 
would  have  a  right  to  refuse  such  consent,  and  would  certunly  refuse 
it,  if  the  result  would  be  what  tiie  advocates  of  free  trade  contend  for. 
In  Uie  next  place,  it  would  be  utterly  impracticable  with  such  consent 
to  protect  their  manufactures  by  any  such  local  regulations.  To  be  of 
any  value,  they  must  be  general  and  uniform  through  the  nation. 
This  is  not  a  matter  of  theory.  Our  whole  experience  under  the  conr 
federation  established  beyond  all  controversy*the  utter  local  futility, 
and  even  the  general  mischief  of  independent  state  legislation  upon 
Buch  a  sutfject.  It  furnished  one  of  the  strongest  grounds  for  the 
establishment  of  the  constitution.^ 

^  1086.  In  the  next  place,  if  revenue  be  the  sole  legitimate  object 
of  an  impost,  and  the  encouragement  of  domestic  manufactures  be  not 
within  the  scope  of  the  power  of  regulating  trade,  it  would  follow,  (aa 
has  been  already  hinted,)  that  no  monopolizing  or  unequal  regulations 
of  foreign  nations  could  be  couoteracted.  Under  such  circumstances, 
neither  the  staple  articles  of  subsistence,  nor  the  essential  implements 
for  the  public  safety,  could  be  adequately  insured  or  protected  at 

>  See  Hr.  Madison'i  Letter  to  TSt.  Cabell,  ISih  Sept.  IBSS;  4  EUiot'i  Debalw,  App. 
945. 

■  Hr.  HaduoD'a  Letter  to  Hr.  Caboll,  IBIh  Sept  ISSS ;  4  MUot't  Debate*,  App.  349. 
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home  bj  our  regulatJoos  of  commeroe.  The  dat^  might  be  wholly 
tmnecessarj  for  rerenue ;  and  iDcideotally,  it  might  even  check  reve- 
nue. But,  if  congress  may,  in  ansngements  for  revenue,  incidentally 
and  designedly  protect  domestic  manufactures,  what  ground  is  there  to 
suggest,  that  the;  may  not  incorporate  thia  design  through  the  vhole 
system  of  dutiesj  and  select  and  arrange  them  accordingly  ?  There 
is  no  constitutional  measure,  by  which  to  graduate  how  much  shall  be 
assessed  for  revenue,  and  how  much  for  encouragement  of  home 
industry.  And  no  system  ever  yet  adopted  has  attempted,  and  in  all 
probability  none  hereafter  adopted  will  attempt,  wholly  to  sever  the 
one  object  from  the  other.  The  constitutional  objection  in  this  view 
is  purely  speculative,  regarding  only  future  possibilities. 

§  1087.  But  if  it  be  conceded,  (as  it  is,)  that  the  power  to  regulate 
commerce  includes  the  power  of  lajing  duties  to  countervail  the  regu- 
lations  and  restrictions  of  foreign  nations,  then,  what  limits  are  to  be 
Assigned  to  this  use  of  the  power  ?  ^  If  their  commercial  regulations, 
ttther  designedly  or  incidentally,  do  promote  their  own  agriculture  and 
manufactures,  and  injuriously  affect  ours,  why  may  not  congress  apply 
a  remedy  coextensive  with  the  evil  ?  If  congress  have,  as  cannot  be 
denied,  the  choice  of  the  means,  they  may  countervail  the  regulations, 
not  only  by  the  exercise  of  the  lex  talionis  in  the  same  way,  but  in 
any  other  way  condunve  to  the  same  end.  If  Great  Britain  by  com- 
mercial regulations  restricts  the  introduction  of  our  staple  products 
and  manufoctures  into  her  own  territories,  and  levies  prohibitory 
duties,  why  may  not  congress  apply  the  same  rule  to  her  staple  pro- 
ducts and  manufactures,  and  secure  the  same  market  to  ourselves  ? 
The  truth  is,  that  as  soon  ae  the  right  to  retaliate  foreign  restrictions 
or  foreign  policy  by  commercial  regulations  is  admitted,  the  question, 
in  what  manner,  and  to  what  extent,  it  shall  be  applied,  is  a  matter  of 
legislative  discretion,  and  not  of  constitutional  authority.  Whenever 
commercial  restrictions  and  regulations  shall  cease  all  over  tiie  world, 
■0  far  as  they  favor  the  nation  adopting  them,  it  will  be  t^e  enough 
to  consider,  what  America  ought  to  do  in  her  own  regnktions  of  com- 
merce, which  are  designed  to  protect  her  own  industry  and  counteract 
such  favoritism.  It  ^11  then  become  a  question,  not  of  power,  but  of 
policy.     Such  a  state  of  thin^  has  never  yet  eusted.     In  &ct,  the 


■  See  The  FedenUtt,  So.  11,  IS.    See  ante,  i 
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conceenon,  that  the  power  to  regalate  commerce  may  embrace  other 
objects  thaa  revenue,  or  even  than  commerce  itself,  is  irrecoacUabte 
irith  the  foundation  of  the  ai^umeut  on  the  other  side. 

fj  1088.  Besides ;  the  power  is  to  regulate  commerce.  And  in 
what  manner  regulate  it  ?  Why  does  the  power  involve  the  right  to 
lay  duties?'  Simply,  because  it  is  a  common  means  of  executing 
the  power.  If  bo,  why  does  not  the  same  right  exist  as  to  all  other 
means  equally  common  and  appropriate  ?  Why  does  the  power  involve 
a  right,  not  only  to  lay  duties,  but  to  lay  duties  for  ^ev&^ue,  and  not 
merely  for  the  regulation  and  restriction  of  commerce,  con^dered  per 
te?  1^0  other  answer  can  be  ^ren,  bat  that  revenue  is  an  incident 
to  soch  an  exercise  of  Uie  power.  It  flows  from,  and  does  not  create 
tiie  power.  It  may  constitute  the  motive  for  the  exercise  of  the 
power,  just  as  any  other  cause  may ;  as,  for  instance,  the  prohibition 
of  foreign  trade,  or  the  retaliation  of  foreign  monopoly ;  but  it  does 
not  constitute  the  power. 

^  1089.  Now,  the  motive  of  the  grant  of  the  power  is  not  even 
alluded  to  in  the  constitution.  It  is  not  even  stated,  that  congress 
shall  have  power  to  promote  and  encourage  domestic  navigation  and 
trade.  A  power  to  regalate  commerce  is  not  necessarily  a  power  to 
advance  ita  interests.  It  may  in  given  cases  suspend  its  operations 
and  restrict  its  advancement  and  scope.  Yet  no  man  ever  yet  doubted 
Qie  right  of  congress  to  lay  duties  to  promote  and  encourage  domestic 
navigation,  whether  in  the  form  of  tonnage  duties,  or  other  preferences 
and  privileges,  either  in  the  foreign  trade,  or  coasting  trade,  or  fish- 
eries.^ It  is  as  certun,  as  any  thing  human  can  be,  that  the  sole 
object  of  congress,  in  securing  the  vast  privileges  to  American  built 
ships,  by  such  preferences,  and  privileges,  and  tonnage  duties,  was,  to 
encourage  the  domestic  mano&cture  of  ships,  and  all  the  dependent 
branches  of  business.^  It  speaks  out  in  tiie  langoage  of  all  their  lawa^ 
and  has  been  as  constantly  avowed,  and  acted  on,  as  any  single  lejpa. 
lative  policy  ever  has  been.  No  one  ever  dreamed,  that  revenue 
constituted  the  slightest  ingredient  in  these  laws.  They  were  purely 
for  tlie  encouragement  of  home  manoiactures,  and  home  artisans,  and 


>  Swonle,  t  1069,  t  1079,  f  1087. 

■  Sm  Mr.  Jeffenoa'i  Bepoitoa  the  Fisberiw,  Ist  Feb.  1791, 10  Amer.Miu..^.  I, 

■  8c«  Mr.  Wniluiuoti'i  Speech  lu  CongieH,  S  Amer.  Mm.  IW. 
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tome  pnrsuite.  Upon  what  grounds  can  congress  coostitutionallj 
apply  the  power  to  regulate  commerce  to  one  great  class  of  domeetic 
manufactures,  which  does  not  inTolve  the  right  to  encourage  all  ?  If 
it  be  said,  that  navigation  is  a  part  of  commerce,  that  is  true.  But  a 
power  to  regulate  navigation  no  more  includes  a  power  to  encourage 
the  manufactnre  of  ships  by  tonnage  duties,  than  any  other  manufac- 
ture. Why  not  extend  it  to  the  encouragement  of  the  growth  and 
manufacture  of  cotton  and  hemp  for  suls  and  rigging ;  of  timber, 
boards,  and  masts  ;  of  tar,  pitch,  and  turpentine  ;  of  iron  and  wool ; 
of  sheetings  and  shirtings ;  of  artisans  and  mechanics,  however  re- 
motely connected  with  it  ?  There  are  many  products  of  agriculture 
and  manufactures,  which  are  connected  with  the  prosperity  of  com- 
merce as  intimately  as  domestic  ship-building.  If  the  one  may  be 
encouraged,  aa  a  primary  motive  in  regulations  of  commerce,  why  may 
not  the  others  ?  The  truth  is,  that  the  encouragement  of  domestic 
ship-building  is  within  the  scope  of  the  power  to  regulate  commerce, 
amply  because  it  is  a  known  and  ordinary  means  of  exercising  the 
power.  It  is  one  of  many,  and  may  be  used  like  all  others  according 
to  le^slative  discretion.  The  motive  to  the  exercise  of  a  power  can 
never  form  a  constitutional  objection  to  the  exercise  of  the  power. 

§  1090.  Here,  then,  is  a  case  of  laying  duties,  an  ordinary  means 
need  in  executing  the  power  to  regulate  commerce  ;  how  can  it  be 
deemed  unconstitutional  ?  If  it  be  stud,  that  the  motive  is  not  to  col- 
lect revenue,  what  has  that  to  do  with  the  power  ?  When  an  act  is 
constitutional,  aa  an  exercise  of  a  power,  can  it  be  unconstitutional 
from  the  motives  with  which  it  is  passed  ?  _  If  it  can,  then  the  consti- 
tutionality of  an  act  must  depend,  not  upon  the  power,  hut  upon  the 
motives  of  the  le^slatui-e.  It  will  follow,  as  a  consequence,  that  the 
same  act  passed  by  one  legislature  will  be  constitutional,  and  by 
another  unconstitutional.  Nay,  it  might  be  unconstitutional,  as  well 
from  its  omissions  as  its  enactments,  since  if  its  omissions  were  to  favor 
manufactures,  the  motive  would  contaminate  the  whole  law.  Such  a 
doctrine  would  be  novel  and  absurd.  It  would  confuse  and  destroy  all 
the  tests  of  constitutional  rights  and  authorities.  Congress  could  never 
pass  any  law  without  an  inquisition  into  the  motives  of  every  member ; 
and  even  then,  they  might  be  reexaminable.  Besides  ;  what  possible 
means  can  there  be  of  making  such  investigations  ?  The  motives  of 
many  of  the  members  may  be,  nay,  must  be  uttcriy  unknown,  and 
incapable  of  ascertwmnent  by  any  judicial  or  other  inquiry :  they  may 
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be  mixed  up  in  various  mfmnerB  and  degrees  ;  they  may  be  opposite 
to,  or  wholly  independent  of,  each  other.  The  constitution  would  thtu 
depend  upon  processes  utterly  vague  and  incomprehensible  ;  and  the 
written  intent  of  the  legislature  upon  its  words  and  act^,  the  lex  acriptaf 
would  be  contradicted  or  obliterated  by  conjecture,  and  parol  declara- 
tions, and  fleeting  reyeries,  and  heated  imaginadons.  No  govemment 
on  earth  could  rest  for  a  moment  on  such  a  foundation.  It  would  be 
a  constitution  of  sand,  heaped  up  and  distolved  by  the  flux  and  reflux 
of  every  tide  of  0|nnion.  Every  act  of  the  legislature  must  therefore 
be  judged  of  irom  its  object  and  intent,  as  they  are  embodied  in  its 
provisions ;  and  if  the  latter  are  within  the  scope  of  admitted  powers, 
the  act  must  be  constitutional,  whether  the  motive  for  it  were  wise,  or 
just,  or  otherwise.  The  manner  of  applying  a  power  may  be  an  abuse 
of  it ;  but  this  does  not  prove  that  it  is  unconstitutional. 
^  §  1091.  Passing  by  these  considerations,  let  the  practice  of  the 
government  and  the  doctrines  mfunttuned  by  those,  who  have  adminifh 
tered  it,  be  deliberately  examined ;  and  they  will  be  found  to  he  la 
entire  consistency  with  this  reasoning.  The  very  first  congress,  that 
ever  sat  under  the  coostitulion,  composed  in  a  considerable  degree  of 
those,  who  bad  &&med,  or  assisted  in  the  discussion  of  its  provisions 
in  the  state  conventions,  deliberately  adopted  this  view  of  the  power. 
And  what  is  most  remarkable,  upon  a  subject  of  deep  interest  and 
excitement,  which  at  the  lime  oocaaoned  long  and  vehement  debates, 
not  a  HDgle  syllable  of  doubt  was  breathed  &om  any  quarter  against 
tJie  constitutionality  of  protecting  agriculture  and  manu&ctores  by  lay- 
ing duties,  although  the  intention  to  protect  and  encourage  them  waa 
constantly  avowed.^  Kay,  it  was  contended  to  be  a  paramount  duty, 
upon  the  &ithful  fulfilment  of  which  the  constitution  had  been  adopted, 
and  the  omission  of  which  would  be  a  political  &aud,  without  a  whisper 
of  dissent  from  any  side.^  It  waa  demanded  by  the  people  &om  vari- 
ous parts  of  the  union ;  and  was  resisted  by  none.^  Yet,  state  jealousy 
waa  never  more  alive  than  at  this  period,  and  state  interests  never 
more  actively  nungled  in  the  debates  of  congress.    The  two  great 


'  See  ]  Ltoyd'a  Deb.  17, 19,  23,  33,  24,  36,  37,  38,  31,  34,  39,  43,  46,  47,  60,  61,  63,  65, 
64  to  69,  71,  73,  74  to  83,  94,  95,  97,  109, 116,  146,  160,  161,  311,  312,  243,  3t*,  SS4  ; 
Id.  144, 1S3, 194,  206,  307.    See  ako  6  Marghall'a  Wa^h.  ch.  3,  p.  189,  190, 

*  See  1  LlOTd's  Deb.  34, 160, 16I,  243,  S44  j  4  Elliot's  Deb.  App.  351, 362. 

*  S«a  GrimU'a  Spoach,  in  Deo.  18S8,  p.  6S,  99,  63. 
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parties,  which  aflerwarda  bo  much  divided  the  country  upon  the  qnea- 
tioD  of  a  liberal  and  strict  construction  of  the  constitution,  vere  then 
distmcUy  formed,  and  proclaimed  their  opinions  with  finnness  and 
jreedom.  If,  therefore,  there  had  been  a  point  of  doubt,  on  which  to 
bang  an  argument,  it  cannot  be  questioned,  but  that  it  would  have 
been  brought  into  the  array  of  opposition.  Such  a  »lence,  under  such 
circumstances,  is  most  persuasire  and  connncing. 

§  1092,  The  very  preamble  of  the  second  act  passed  by  congress 
is :  "  Whereas  it  is  necessary  for  the  support  of  liio  government,  for 
"  the  discharge  of  the  debts  of  the  United  States,  and  the  encourage- 
"  ment  and  protection  of  manufacturea^  that  duties  be  laid  on  goods, 
"  wares,  and  merchandises  imported.  Be  it  enacted,"  &c.*  Yet,  not 
a  solitary  voice  was  raised  against  it.  The  right  and  the  duty  to  pass 
such  laws  was,  indeed,  taken  so  much  for  granted,  that  in  some  of  the 
most  elaborate  expositions  of  the  gorenunent  npon  the  subject  of 
mauufactures,  it  was  scarcely  alluded  to.'  The  Federalist  itself,  deal- 
ing with  evety  shadow  of  objection  agunst  the  constitution,  never  once 
alludes  to  such  a  one  ;  but  incidentally  commends  this  power,  as  lead- 
ing to  beneficial  results  on  all  domestic  interests.^  Every  succesdve 
congress  since  that  time  have  constantly  acted  upon  the  system  through 
all  the  changes  of  party  and  local  interests.  Every  successive  exe- 
cutive has  sanctioned  laws  on  the  subject,  and  most  of  them  have 
actively  recommended  the  encouragement  of  manufactures  to  con- 
gress.* Until  a  very  recent  period,  no  person  in  the  public  councils 
seriously  relied  upon  any  constitutional  difficulty.  And  even  now, 
when  the  subject  has  been  agitated  and  discussed  with  great  ability 
and  zeal  throughout  the  union,  not  more  than  five  states  have 
expressed  an  opinion  against  the  constitutional  right,  while  it  has 
received  an  unequivocal  sanction  in  the  others,  with  an  almost  unex- 
ampled degree  of  unanimity.  And  this,  too,  when  in  most  other 
respects  these  states  have  been  in  strong  oppo^tion  to  each  other  upon 
the  general  system  of  politics  pursued  by  the  government, 

§  1093.   If  ever,  therefore,  contemporaneous  exposition  and  the 


>  Act  of  4th  July,  1789.  It  ia  not  a  little  reaukablo  that  the  culluie  of  cotlOD  mi 
jiut  then  beginniDg  in  Sonth  Curoliiie ;  and  her  itateBmen  then  thought  a  protecting 
doty  to  aid  agiicnltare  wu  in  all  respects  proper  and  consdtntioiial.  1  Uojd's  Deb-  79  ; 
Id-SIO,  211,  212,  244.      • 

*  Hamilton'!  Report  an  Manuhctnrei,  in  1T91. 

>  The  Federalist,  Ko.  10,  35,  41.  *  Se«  4  Elliot't  l>ebat««,  App.  353,  354. 
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om&rm  and  progressive  operations  of  the  goTemment  itself,  is  all  lbs 
departments,  can  be  of  any  freight  to  settle  the  construction  of  th« 
constihitioD,  there  never  has  been,  and  there  never  can  be,  more 
decided  evidence  in  favor  of  tlie  power,  than  is  famished  hy  the  his- 
tory of  oar  national  laws  for  the  encouragement  of  domestic  agricul- 
ture and  mann&ctures.  To  reugn  an  exposition  so  sanctioned,  would 
be  to  deUver  over  the  country  to  interminable  doubts,  and  to  make 
the  consdtutiou  not  a  written  system  of  government,  but  a  folse  and 
delusive  text,  upon  which  every  successive  age  of  speculatista  and 
statesmen  might  build  any  system  suited  to  th^r  own  views  and 
opinions.  But  if  it  be  added  to  this,  that  the  constitution  gives  the 
power  in  the  most  unlimited  terms,  and  neither  assigns  motives  nor 
objects  for  its  exercise,  bat  leaves  these  Vfholly  to  the  discretion  of  the 
le^sUtnre,  acting  for  ttie  common  good  and  the  general  interests ;  the 
argument  in  its  favor  becomes  as  absolutely  irreastible  as  any  demoo- 
stratioQ  of  a  moral  or  political  nature  ever  can  be.  Without  such 
a  power  the  government  would  be  absolutely  worthless,  and  made 
merely  subservient  to  the  pohcy  of  foreign  nations,  incapable  of  self- 
protection  or  self-support ; '  with  it,  the  country  will  have-  a  right  to 
assert  its  equality,  and  dignity,  and  sovereignty  among  the  other 
nations  of  Qie  earth.' 

§  1094.  In  regard  to  the  rejection  of  the  proportion  in  the  conven- 
tion, "  to  establish  inttituticinB,  reaarda,  and  immumtie»,  for  the  pro- 
motion of  agriculture,  commerce,  trades,  and  manufactures',"'  it  is 
manifest  that  it  has  no  bearing  on  the  question.  It  was  a  power  much 
more  broad  in  its  extent  and  objects  than  the  power  to  encourage 
manufactures  by  the  exercise  of  another  granted  power.  It  might  be 
contended,  with  qnite  as  much  plauribility,  that  the  rejection  was  an 
implied  rejection  of  the  right  to  encourage  conmierce,  for  that  was 


'  4  Jeffenon'a  Coiresponacnce,  280,  281 ;  1  Bikiu'e  Hist.  ch.  8,  p.  93  to  106. 

*  Th«  ^regoing  snmmoiy  hoi  beea  principiillj'  ab»tracted  from  the  Letter  of  Ifr. 
MadiMQ  to  ib.  CabeU,  1  SCb  Sept.  1 828 ;  4  EUiot'B  D«b.  345 ;  Mr.  Grimk^'s  Speech,  in 
Dec.  182S,  in  ihe  South  Carolina  senate;  Mr.  Hnger'a  Speech  in  the  South  Carolina 
legislatorc,  in  Dec.  lB30j  Address  of  the  New  Tork  Convention  of  tbu  Friendit  of 
Domestic  Indnstry,  in  Oct  1831 ;  Mr.  Verplanck'g  Letter  to  Col.  Dnijlaa,  in  1831 ; 
Mr.  Clay's  Speech  in  the  «eu»(«,  in  Feb.  1S33;  Mr,  Edward  Evcrelt'i  Addi«ss  to  the 
Americao  Institute,  in  Oct.  1891 ;  Hr.  Hamiltoa'a  Beport  on  Mannfactores,  in  1791 ; 
Mr.  Jefferson's  Report  on  the  Fislieriei,  in  1791.    See  alM  4  Jefferson'*  ConeBpondence, 

260,  aei. 

*  Journal  of  ConTention,  p.  261. 
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eqn&llj  within  the  scope  of  the  propositioD.  In  truth,  it  involved  a 
direct  power  to  establish  institutions,  rewards,  and  immunities  for  all 
the  great  interests  of  society,  and  was,  on  that  account,  deemed  too 
broad  and  sweeping.  It  would  establiah  a  general,  and  not  a  limited 
power  of  government. 

§  1096.  Such  is  a  summary  (necessarily  imperfect)  of  the  reason- 
ing on  each  side  of>this  contested  doctrine.  The  reader  will  draw  his 
own  conclufflons;  and  these  Commentaries  have  no  further  aim  than 
to  put  him  in  possession  of  the  materials  for  a  proper  exercbe  of  his 
judgment.^ 

§  1096.  When  the  subject  of  the  regulation  of  commerce  was  before 
the  convention,  the  first  draft  of  the  constitution  contcuned  an  article, 
that  "  no  navigation  act  shall  he  passed,  without  the  assent  of  two 
tiiirds  of  the  members  present  in  each  house."  ^  This  article  was 
afterwards  rocommended,  in  a  report  of  a  committee,  to  be  stricken 
out.  In  the  second  revised  draft  it  was  lefl  out;  and  a  motion  to 
insert  such  a  restriction,  to  have  effect  until  the  year  1S08,  was  nega. 
tived  by  the  vote  of  seven  states  against  three.'  Another  proposition, 
tiiat  no  aob^  regulating  the  commerce  of  the  United  States  with  foreign 
powers,  should  be  passed  without  the  assent  of  two  thirds  of  the  mem- 
bers of  each  hoose,  was  rejected  by  the  vote  of  seven  states  against 
ft)ur.*    The  rejection  was  probably  occasioned  by  two  leading  reasons. 


>  [Ur.  CliaiK«Uor  Kent,  in  hia  CommentarieB,  vol-  1,  p.  STO,  bu  the  following  nolo, 
iodicating  hii  own  Tiew  of  this  qoesdon:  "Mr.  Justice  Story,  in  hii  Commentariet 
on  the  Congdnition  of  the  United  States,  toI.  !,  p.  439  to  440,  and  again,  p.  519  to  538, 
has  stated  at  lai^  the  argnments  for  and  against  the  propotition,  that  congitts  hare  a 
oonititntional  anthority  to  laj  taxes,  and  to  apply  the  power  to  regulate  commerce,  as  a 
means  directly  to  encourage  and  protect  domestic  mannfactnrea ;  and,  wiibont  giving 
any  opinion  of  his  own  on  that  conteeted  doctrine,  he  has  left  the  reader  to  draw  his  own 
conclnsiong.  I  should  think,  however,  from  a  view  of  the  orgumenta  as  slated,  that 
every  mind  wbidi  has  talun  no  part  in  the  discussions,  and  felt  no  prejudice  or  lerrilo- 
lial  or  party  bias  on  either  side  of  the  question,  would  deem  the  argumena  in  ta^or  of 
die  congressional  power  vastly  superior.    The  learned  commentator  I  should*Bpprehend 

to  be  decidedly  of  that  way  of  thinking Hr.  Hamilton,  in 

bis  argument  in  the  cabinet,  in  Febmaiy,  1791,  on  the  national  bank,  considered  that 
tfae  regalotion  of  policies  of  insurance,  of  salvage  upon  goods  bund  at  sea,  the  regula- 
tion of  pilots,  and  of  foreign  bills  of  exchange,  as  coming  within  the  power  to  regnlala 


•  Journal  ot  Convention,  p.  222. 

'  Journal  of  Convention,  222,  2S5,  SSE,  293,  35S,  3S7.    See  also  3  American  Hn- 
Mnm,  62,  419,  420;  S  American  Mosenm,  iSS;  2  Fitkio's  Eist-  361. 

*  Jonmal  of  Convention,  306. 
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first,  the  geoeral  impropriety  of  allofriug  the  nunority  in  a  gorent- 
ment  to  control,  and  in  effect  to  govern,  all  the  le^latire  powers  of 
the  majority.  Secondly,  the  especial  inconremeace  of  sach  a  power, 
in  regard  to  regalaliona  of  commerce,  where  the  proper  remedy  for 
grievanceB  of  the  worst  sort  might  be  withheld  from  the  navigating 
and  commercial  states,  by  a  very  small  minority  of  the  other  stats.^ 
A  similar  proposition  was  made,  after  the  adoption  of  the  coostitation, 
by  some  of  the  states ;  but  it  waa  never  acted  apon.^ 

^  1097.  The  power  of  congress  also  extends  to  regulate  commerce 
with  the  Indian  tribes.  This  power  was  not  contained  in  the  first  draft 
of  the  constitution.  It  was  afterwards  referred  to  the  conunittee  on 
the  constitution  (unong  other  propositious)  to  con^der  the  propriety 
of  ^ving  to  congress  the  power  "  to  regulate  affitirs  with  the  Indians, 
as  well  within,  as  without  the  limits  of  the  United  States."  And,  in 
the  revised  draft,  the  committee  reported  the  clause,  "  and  with  the 
Indian  Tribes,"  as  it  now  stands.^ 

§  1098.  Under  the  confederation,  the  continental  congress  were 
invested  with  the  sole  and  exclusive  right  and  power  "  of  regulating 
the  trade  and  managing  aU  affairs  with  the  Indians,  not  membera  of 
any  of  the  states,  provided  that  the  legislative  right  of  any  state  within 
its  own  iimita  be  not  inlnnged  or  violated."  * 

^  1099.  Antecedently  to  the  American  revolution,  the  authority  to 
regulate  trade  and  intercourse  with  the  Indian  tribes,  whether  they  were 
within  or  without  the  boundaries  of  the  colomes,  was  understood  to 
belong  to  the  prerogative  of  the  British  crown.^  And  after  the  Ameri- 
can Serolntioa,  the  like  power  would  naturally  fi^l  to  the  federal 
government,  with  a  view  to  the  general  peace  and  interests  of  all  the 
states.^  Two  restrictions,  however,  upon  the  power  were,  by  the  above 
article,  incorporated  into  the  confederation,  which  occasioned  endless 
embarrasaments  and  doubts.  The  power  of  congress  was  restrtuned 
to  Indians,  not  members  of  any  of  the  states ;  and  was  not  to  be  exer- 
cised, BO  as  to  violate  or  infringe  the  legislative  right  of  any  state 


'  See  Tbe  FedeislisC,  So.  22 ;  I  Tucker's  Black.  Comm.  App.  253,  37S. 
■  I  Tqcker's  Black.  Comm.  App.  353,  3TS. 
'  Joanml  of  Conveutian,  220,  360,  353, 

*  An.  9. 

*  WeretOer  t.  SlaU  of  Gtorgia,  6  Feten's  B.  S15 ;  Jbbwm  t.  McIntoA,  8  WbMt 
B.  M3i  Jonnudof  Coi^raM,3  Angngt,  17B7,12thTol.p.  SI  to  86^  Id.  131. 

•Had 
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within  ita  own  limite.  What  description  of  IndianB  waa  to  be  deemed 
membera  of  a  state  was  never  settled  ander  the  confederation ;  and 
was  a  question  of  frequent  perplexity  and  contention  in  the  federal 
councils.  And  bow  the  trade  witb  Indians,  though  not  members  of  a 
Btate,  yet  residing  within  its  legislative  jurisdiction,  was  to  be  regulated 
by  an  external  authority,  without  so  far  intruding  on  the  internal  rights 
of  legislation,  waa  absolutely  incomprehensible.  In  this  case,  aa  in  some 
other  cases,  the  articles  of  confederation  incondderately  endeavored 
to  accomplish  impossibilities ;  to  reconcile  a  partial  sovereignty  in  the 
union,  with  complete  sovereignty  in  the  states ;  to  subvert  a  mathe- 
matical axiom,  by  taking  away  a  part,  and  letting  the  whole  remiun.i 
The  constitution  has  wisely  disembarrassed  the  power  of  these  two 
limitations ;  and  has  thus  given  to  congress,  as  the  only  safe  and 
proper  depositary,  the  exclusive  power,  which  belonged  to  the  crown 
in  the  an t«- revolutionary  times ;  a  power  indispensable  to  the  peace  of 
the  states,  and  to  the  just  preservation  of  the  rights  and  territory  of 
fche  In^ans.^  In  the  former  illustrations  of  this  subject,  it  was  stated 
that  the  Indians,  from  the  first  settiement  of  the  country,  were  always 
treated  as  distinct,  though  in  some  sort  as  dependent  nations.  Their 
territorial  rights  and  sovereignty  were  respected.  They  were  deemed 
incapable  of  carrying  on  trade  or  intercourse  with  any  foreign  uataona, 
or  of  ceding  their  territories  to  them.  But  their  right  of  self-govern- 
ment  was  admitted ;  and  they  were  allowed  a  national  existence,  under 
the  protection  of  the  parent  country,  which  exempted  them  from  the 
ordinary  operations  of  the  legislative  power  of  the  colonies.  During 
the  revolution,  and  afterwards,  they  were  secured  in  the  like  enjoy- 
ment of  their  rights  and  property,  as  separate  communities.^  The 
government  of  the  United  States,  since  the  constitution,  has  always 
recognized  the  same  attributes  of  dependent  sovereignty  as  belonging 
to  them,  and  claimed  the  same  right  of  exclusive  regulation  of  trade 


'  The  Federalist,  No.  43 ;  1  Tuck.  Black.  Comm.  App.  353;  13  Jont.  of  Congreia, 
3  AnguBt,  17BT,  p.  81  to  84. 

>  Wortater  v.  The  Slate  of  Gtrrgia,  6  Petera'a  B.  S16 ;  IS  Jonm.  of  Congieu,  a  Ang. 
1787,  p.  81  taSl. 

'  Jcfauoa  T.  M'lnbah,  B  Wheat,  R  548;  Fletcher  t.  P«t,  6  Crandi,  146,  147,  per 
JohnaoD,  J.;  The  Cherokee  Nation  y.  Georgia,  i  Peten's  U.  l ;  Worcetter  y.  The  Stale  of 
Qeor^  6  Petcn's  B.  515 ;  Jadam  t.  Gooddl,  30  Johnaon's  B.  193 ;  S  Kent's  Comm. 
Lect.50,p.303to818. 
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and  interconrse  with  them,  and  the  same  authority  to  protect  and 
goarantee  their  territorial  posseBsions,  immunities,  and  jurisdiction.^ 

§  1100. 'The  power,  then,  given  to  congreas  to  regulate  commerce 
with  the  Indian  tribes,  extends  equally  to  tribes  living  within  or  with- 
out the  boundaries  of  particular  states,  and  within  or  without  the 
territorial  limits  8f  the  United  States.  It  is  (says  a  learned  com- 
mentator} wholly  immaterial  whether  such  tribes  continue  seated 
within  the  boundaries  of  a  state,  inhabit  part  of  a  territory,  or  roam  at 
large  over  lands  to  which  the  United  States  have  no  claim.  The  trade 
with  them  is,  in  all  its  forma,  subject  exclusively  to  the  regulation  of 
congress.  And  in  this  particular,  also,  we  trace  the  wisdom  of  the 
constitution.  The  Indians,  not  distracted  by  the  discordant  regulations 
of  different  states,  are  taught  to  trust  one  great  body,  whose  justice 
they  respect,  and  whose  power  they  fear.^ 

§  1101.  It  has  lately  been  made  a  question,  whether  an  Indian 
tribe,  situated  within  the  territorial  boundaries  of  a  state,  but  eser- 
cising  the  powers  of  government,  and  national  sovereignty,  under  the 
guarantee  of  the  general  government,  is  a  foreign  state  in  the  sense  of 
the  constitution,  and  as  such  entitled  to  sue  in  the  courts  of  the  United 
States.  Upon  solemn  argument,  it  has  been  held,  that  such  a  tribe  is 
to  be  deemed  politically  a  state ;  that  is,  a  distinct  political  society, 
capable  of  self-government ;  but  it  is  not  to  be  deemed  &  foreign  ttate^ 
in  the  sense  of  the  constitution.  It  is  rather  a  domestic  dependent 
natioD.  Sueh  a  tribe  may  properly  be  deemed  in  a  state  of  pupilage ; 
and  its  relation  to  the  United  States  resembles  that  of  a  ward  to  a 
guardian.' 


>  WorrxtUr  v.  ^alt  of  Gaayia,  6  Peiers's  R.  SIS ;  Joam.  of  Congnu,  3  Aagust, 
1TS7,  vol.  13,  p.  81  to  SI.  Mr.  Blunt,  in  his  valaable  historical  sketch  of  the  rormadon 
of  tbo  coofederacy,  &c.  has  giron  a  very  fall  view  of  the  ante-revolutjoiuuy,  aa  well  ai 
post-Tevolationary  anthority  exereUed  in  regurd  to  Ibe  Indinn  tribes.  See  Blunt's  Hi«- 
tMical  Sketch,  &c.  (New  Tork,  1S35.)  Mr.  Jefferson's  opinion  was,  that  the  United 
StMca  had  no  more  than  a  right  of  preemption  of  the  Indian  lands,  not  amoanting  to 
an;  dominion,  or  jurisdiction,  or  permanent  anthority  whatever;  and  that  the  Indiana 
potseased  a  fnll,  nndivided,  and  independent  sovereignty.    4  Jefferson's  Corresp,  47S. 

■  Rawle  on  the  Conatrtntion,  ch.  3,  p.  84.  See  also  1  Tuck.  Black.  Comm.  App.  SM ; 
I  KentV  Comm.  Lect.  SO,  p.  308  to  318. 

>  The  Chenhe  Nalion  V.  Gtoriria,  5  Paten's  R.  1 ,  16,  17;  ^adUm  v.  OwifrU,  SO  John. 
R.  193;  8  Kenfe  Comm.  Lect.  SO,  p.  308  to  318.  In  the  first  volome  of  Bioren  & 
Ihiane'i  edition  of  the  laws  of  the  United  States,  there  will  be  fotind  a  history  of  out 
Indian  Treatiei  and  Laws  legnlatiDg  intercourse  and  trade  with  the  Indians.  1  United 
State*  Lttws,  597  b>  620. 
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CHAPTER  XVI. 

POWER  OVEE  NATURALIZATION  AND  BAKKSCPTCT. 

§  1102.  The  next  ckoae  is,  that  congress  "  shall  have  power  to 
"  establish  a  uniform  role  of  naturalization,  and  umform  laws  od  the 
"  subject  of  bankruptcies  throughout  the  United  States." 

^  1103.  The  propriety  of  confiding  the  power  to  establish  a 
uniform  rule  of  natnralization  to  the  national  government  seems  not  to 
have  occadoned  an;  doubt  or  controversy  in  the  convention.  For 
aught  that  appears  on  the  journals,  it  was  conceded  without  objection.' 
Under  the  confederation,  the  states  possessed  the  sole  authority  to 
exercise  the  power ;  and  the  dissimilarity  of  the  system  in  different 
states  was  generally  admitted  as  a  prominent  defect,  and  laid  the 
foundation  of  many  delicate  and  intricate  questions.  As  the  &ee 
inhabitants  of  each  state  were  entitled  to  all  the  privileges  and  imma- 
mties  of  citizens  in  all  the  other  states,'  it  followed,  that  a  single  state 
possessed  the  power  of  forcing  into  every  other  state,  with  the  ODJoy- 
ment  of  every  immunity  and  privilege,  any  alien,  whom  it  might 
choose  to  incorporate  into  its  own  society,  however  repugnant  such 
admission  might  be  to  their  polity,  conveniencea,  and  even  prejudices. 
In  effect,  every  state  possessed  the  power  of  naturalizing  aliens  in 
every  other  state ;  a  power  as  mischievous  in  its  nature,  as  it  was 
indiscreet  in  its  actual  exerdse.  In  one  state,  residence  for  a  short 
time  might,  and  did  confer  the  rights  of  citizenship.  In  others,  qnali- 
fications  of  greater  importance  were  required.  An  alien^  therefore, 
incapacited  for  the  possession  of  certain  rights  by  the  laws  of  the 
latter,  might,  by  a  previous  residence  and  naturalization  in  the  former, 
elude  at  pleasure  all  their  salutary  regulations  for  seLf-protection. 
Thus  the  laws  of  a  angle  state  were  preposterously  rendered  para- 


■  Jonni.  of  Convention,  S30,  357.  One  of  the  grioTBiKws  atst«d  <n  the  Declanition 
of  IndepcDdence  wm  that  the  king  had  endeavnivd  (o  prerent  the  popn]>tloii  of  th« 
itftlea  b;  obstrnctlng  theUwifbr  uUnnlintionof  fbrdgnen. 

'  Tba  Confedentkni,  art  4. 
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mount  to  the  laws  of  all  the  others,  even  within  their  own  jurisdiction.^ 
And  it  has  been  remarked  with  eqaal  truth  and  justice,  that  it  wis 
owing  to  mere  casualty,  that  the  exeroiae  of  this  power  under  the  con- 
federation did  not  involve  the  union  in  the  most  seiious  embarrass- 
ments.^ There  ia  great  wisdom,  therefore,  in  confiding  to  the  national 
government  the  power  to  establish  &  uniform  rule  of  naturalization 
thrODghout  the  United  States.  It  is  of  the  deepest  interest  to  the 
whole  union  to  know,  who  are  cnlitled  to  enjoy  the  tights  of  citizens  in 
each  state,  since  they  thereby,  in  effect,  become  entitled  to  the  rights 
of  dl^ens  in  all  the  states.  If  aliens  might  be  admitted  indiscrimi- 
nately to  enjoy  all  the  rights  of  citizens  at  the  will  of  a  single  state, 
the  union  might  itself  be  endangered  by  an  influx  of  foreigners,  hostile 
to  its  institutions,  ignorant  Of  its  powers,  and  incapable  of  a  due  esti- 
mate of  its  privileges. 

§  1104.  It  follows,  &om  the  very  nature  of  the  power,  that,  to  be 
useful,  it  must  be  exclusive ;  for  a  concurrent  power  in  the  states  would 
bring  back  all  the  evils  and  embarrassments,  wluch  the  uniform  rule 
of  the  conslitniion  was  designed  to  remedy.  And,  accordingly,  though 
there  was  a  momentary  heutation,  when  the  constitution  Erst  went  > 
into  operation,  whetlier  the  power  might  not  still  be  exercised  by  the 
Btat«s,  subject  only  to  the  control  of  congress,  so  far  as  the  legislation 
of  the  latter  extended,  as  the  supreme  law ;  ^  yet  the  power  is  now 
firmly  established  to  be  exclusive.*  The  Federalist,  indeed,  intro- 
duced this  very  case,  as  entirely  clear,  to  illustrate  the  doctrine  of  an 


>  Tbe  Federaliit,  No.  4S-  ■  *  Ibid. 

•  Oiiltt  T.  Cfaflrf,  a  IlaU-B.aS4;  HuW  SlaU*t.  7i0ato,2  Dall.  270;  Serscuit  on 
Const.  Law,  ch.  !8,  [ch.  30,  3d.  edit.] 

*  Bee  The  FedenJiit,  No.  32,  42 ;  ChirtK  y.  Chwac.  S  Wleat.  B.  259,  269 ;  Eawle  on 
dw  ConiL  ch.  9,  p.  S4,  8S  to  SB;  OniXon  r.  More,  G  Wliest.  R.  4S.49;  Goldat  Y.  Priaa, 
3  Wub.  Cir.  Ct.  R.  313,  323;  1  Kent's  Comm.  LecC  19,  p.  397  ;  1  Tuck.  Black.  Camm. 
App.  S55  to  2S9;  13  Wheat.  B.  277,  per  Johnson,  J.;  bat  see  Id.  307,  per  Thompson,  J. 
A  queslioti  U  often  discaised  nnder  tbU  bead,  how  far  a  pcisoD  has  a  right  to  throw  off 
his  national  dIegUuice,  and  to  Ijotodib  the  subject  ot  another  countrj,  without  the  con- 
■mt  of  his  naliTe  conulrj.  This  is  usually  denomiiiaud  the  right  of  expatriation.  It  ia 
b««ide  the  pnrpoae  of  these  rommentaries  Co  enter  intAny  consideration  of  this  gnbject, 
M  it  does  not  properly  belong  to  any  constitntionBl  inqniry.  It  may  be  stated,  howerer, 
that  there  is  no  anChoritf,  which  has  affirmatlvel?  maintained  the  right,  (fmless  provided 
for  by  the  laws  of  the  particular  coantiy,)  and  there  is  a  rery  ationg  eomnt  of  reasoning 
on  the  other  tide,  independent  of  the  known  pr&ctice  and  claims  of  Che  nations  of  modern 
Europe.  See  Bawle  on  the  Const,  ch.  9,  p.  S9  to  101 ;  Sergeant  on  Const.  Law,  ch.  28, 
[ch.  30]  i  a  Kenf  I  Conutt.  Lect.  3S,  p.  St  to  4S. 
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excln^re  power  b;  implicatioii,  arising  from  the  repugnancj  of  a  ^mi- 
ly  power  in  the  states.  "  Thie  power  must  necessarily  be  exclusive," 
say  the  authors ;  "  because,  if  each  state  had  power  to  prescribe  a 
distmct  rule,  there  could  be  no  nniform  rule."  ^ 

5  1105.  The  power  to  pass  laws  on  the  subject  of  bankruptcies  was 
sot  in  the  ori^nal  draft  of  the  constitution.  The  original  article  was 
committed  to  a  committee  together  with  the  following  proposition :  "  to 
establish  uui&inn  laws  upon  the  subjeot  of  bankruptcies,  and  respect- 
ing the  damages  ari^ng  on  the  protest  of  foreign  bills  of  exchange." 
The  committee  subsequently  made  a  report  in  favor  of  incorporating 
the  clause  on  the  subject  of  bankruptcies  into  the  conslitutioa ;  and  it 
was  adopted  by  a  vote  of  nine  states  agunst  one.'  The  brevity,  with 
wMch  this  subject  ia  treated  by  the  Federalist,  is  quite  remarkable. 
The  only  passage  in  that  elaborate  commentary,  ia  which  the  subject 
is  treated,  is  as  follows :  "  The  power  of  establishing  uniform  laws  of 
bankruptcy  is  so  intimately  connected  with  the  regulation  of  commerce, 
and  will  prevent  so  many  frauds,  where  the  parties  or  their  proper^ 
may  lie,  or  be  removed  into  different  states,  that  the  expediency  of  it 
,  seems  not  likely  to  be  drawn  in  question."  ^ 

§  1106.  The  subject,  however,  deserves  a  more  exact  conaderation. 
Before  the  adoption  of  ^e  constitution,  the  states  severally  possessed 
the  exclusive  right,  as  matter  belon^g  to  their  general  sovereignty, 
to  pass  laws  upon  the  subject  of  bankruptcy  and  insolvency.*  Without 
stopping  at  present  to  con«der,  what  is  the  precise  meanmg  <^  each  of 
these  terms,  as  contradistinguished  from  the  other ;  it  may  be  stated, 
that  the  general  object  of  all  bankrupt  and  insolvent  laws  is,  on  the 
one  hand,  to  secure  to  creditors  an  appropriation  of  the  property  of 
their  debtors  pro  tartto  to  the  discharge  of  dieir  debts,  whenever  the 
latter  are  nnable  to  discharge  the  whole  amount ;  and,  on  the  other 
hand,  to  relieve  unfortunate  and  honest  debtors  from  perpetuid  bond- 
age to  their  creditors,  either  in  the  shape  of  unlimited  imprisonment  to 
coerce  payment  of  their  debts,  or  of  an  absolute  ri^t  to  appropriate 
and  monopolize  all  their  future  earnings.     The  latter  course  obnously 


'  Tlie  Fedeniliat,  No.  32. 

*  Jonm.  of  'convention,  330,  305,  330,  331,  357. 
»  The  FedeniliBt,  No.  *3. 

*  Slurgit  T.  OnnrninituM,  4  Wheat.  R.  133,  203,  S04;  Ranle  on  the  ConsCitnlioii, 
1.  9,  p.  101, 102. 
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destroy  all  eDCouragement  to  induetrj  and  enterprise  oa  the  part  of 
the  unforhmste  debtor,  by  taking  from  bim  all  the  jost  rewards  of  hia 
labor,  and  leaving  him  a  miserable  pittance,  dependent  upon  tbe 
bounty  or  forbearance  of  hia  creditors.  Tbe  former  is,  if  possible, 
more  barsb,  severe,  and  indefensible.'  It  makes  poverty  and  misfoi>- 
tone,  in  themselves  sufficiently  heavy  burthens,  the  subject  or  the 
occa^on  of  penalties  and  punishments.  ImpriBonmeot,  as  a  civil 
remedy,  admits  of  no  defence,  except  as  It  is  used  to  coerce  fraudulent 
debtors  to  yield  up  their  present  property  to  their  creditors,  in  dis- 
charge of  their  engagemente.  But  when  the  debtors  have  no  property, 
or  have  yielded  up  the  whole  to  their  creditors,  to  allow  the  latter  at 
their  mere  pleasure  to  imprison  them,  is  a  refinement  in  cruelty,  and 
an  indulgence  of  private  passions,  which  could  hardly  find  apology  in 
an  enlightened  despotism ;  and  are  utterly  at  war  with  all  the  rights 
and  duties  of  free  governments.  Such  a  system  of  le^Iation  is  as 
unjust,  as  it  is  unfeeling.  It  is  incompatible  with  tbe  first  precepts  of 
Christianily ;  and  is  a  living  reproach  to  tbe  nations  of  chriBtendom, 
carrying  them  back  to  the  worst  ages  of  paganism.^  One  of  the  first 
dnties  of  le^lation,  while  it  provides  amply  for  the  sacred  obligation 
of  contracts,  and  the  remedies  to  enforce  them,  certunly  is,  pari 
ptuBu,  to  relieve  the  unfortuoate  and  meritorious  debtor  from  a  slavery 
of  mind  and  body,  which  cuts  bim  off  from  a  foir  enjoyment  of  the 
common  benefits  of  society,  uid  robs  his  family  of  the  fruits  of  bis 
labor,  and  tbe  benefits  of  bis  paternal  Buperintendence.  A  national 
government,  which  did  not  possess  this  power  of  legislation,  would  be 
little  worthy  of  tbe  exited  fiinctions  of  guarding  the  happiness,  and 
supporting  the  rights  of  a  &ee  people.  It  might  gnar^  against  politi- 
cal oppressous,  only  to  render  private  oppressions  more  intolerable, 
and  more  glaring. 

§  1107.  But  there  are  peculiar  reasons,  independent  of  these  general 
ocmfflderations,  why  the  government  of  the  United  States  should  be 
entrusted  with  tlus  power.  They  result  from  tiie  importance  of  pre- 
Berring  barmony,  promoting  justice,  and  securing  equality  of  rights 
and  remedies  among  the  citizeas  of  all  the  states.  It  is  obvious,  that 
if  the  power  is  exclusively  vested  in  the  states,  each  one  will  be  at 


M  ftlw  1  Tuck.  Blick.  Comm.  Ai^.  369. 
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liberty  to  frame  sach  a  Bjsbem  of  legislation  upon  the  subject  of  bank- 
ruptcy and  insolrencj,  as  best  suits  its  own  local  interests  and  pursuits. 
Under  such  circumstances  no  uniformity  of  system  or  operations  can 
be  expected.  One  state  may  adopt  a  system  of  general  tosolTency 
another,  a  limited  or  temporary  system ;  one  may  relieve  from  ^e 
obligation  of  contracts ;  another  only  from  imprisonment ;  anoUier 
may  adopt  a  still  more  restrictive  course  of  occasional  reUef ;  and 
another  may  refuse  to  act  in  any  manner  upon  the  subject.  The  laws 
of  one  state  may  give  undue  preferences  to  one  class  of  creditors,  as 
for  instance,  to  creditors  by  bond,  or  judgment ;  another  may  provide 
for  an  equality  of  debts,  and  a  distribution  pro  rata  without  distiuctioa 
among  all.  One  may  prefer  creditors  living  within  the  state  to  all 
living  without ;  securing  to  the  former  an  entire  priority  of  payment 
out  of  the  assets.  Another  may,  with  a  more  liberal  justice,  provide 
for  the  equal  payment  of  all,  at  home  and  abroad,  without  favor  or 
prefereuce.  In  short,  diversities  of  almost  infinite  variety  and  object 
may  be  introduced  into  the  local  system,  which  may  work  gross  injus- 
tice and  inequality,  and  nourish  feuds  and  discontenta  in  neighboring 
states.  What  is  here  stated  is  not  purely  speculative.  It  has  occurred 
among  the  American  states  in  the  most  offensive  forms,  without  sny 
apparent  reluctance  or  compunction  on  the  part  of  the  offending  state,* 
There  will  always  be  found  in  every  state  a  large  mass  of  politicians, 
who  will  deem  it  more  safe  to  consult  their  own  temporary  interests 
and  popularity,  by  a  narrow  system  of  preferences,  than  to  enlarge  the 
boundaries,  so  as  to  give  to  distant  creditors  a  fur  share  of  the  fortune 
of  a  ruined  debtor.  There  can  be  no  other  adequate  remedy  thaa 
^ving  a  power  to  the  general  government  to  introduce  and  perpetuate 
a  uniform  system.^ 

§  1108.  In  l^e  next  place,  it  is  clear  that  no  state  can  introduce  any 
system,  which  shall  extend  beyond  its  own  territorial  Umits,  and  &e 
persons  who  are  subject  to  its  jurisdiction.  Creditors  residing  in  other 
states  cannot  be  bound  by  its  laws ;  and  debts  contracted  in  oUier 
states  are  beyond  the  reach  of  its  le^slation.  It  can  neither  discharge 
Uie  obligation  of  such  contracts,  nor  touch  the  remedies  which  relate  to 


*  [It  occnrred  obo  among  tli«  coloniea  befbra  the  rerolution.    3  OnhMu'i  Hut.  App. 
49B,  499.] 

*  Sw  Hr.  Justice  Johoaon'*  Opiniim  in  Opdai  t.  Saiadtit,  IS  Wheat.  R.  ST4,  aTS, 
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them  in  anj  other  jorisdiction.  So  that  the  most  mentorious  inBolvent 
debtor  will  be  harassed  b^  new  suits,  and  new  htigations,  as  often  as 
he  moves  oat  of  the  state  bonndaries.'  His  whole  property  may  be 
absorbed  by  hie  creditors  residing  in  a  single  state,  and  he  may  be  left 
to  the  severe  retributions  of  judicial  process  in  every  other  state  in  the 
onion.  Among  a  people  whose  general  and  commercial  intercoorse 
must  be  so  great  and  so  constantly  increasing  as  in  the  United  States, 
tiiis  alone  would  be  a  most  enormous  evil,  and  bear  with  peculiar 
severity  upon  all  the  commercial  states.  Very  few  persons  engaged 
in  active  business  will  be  without  debtors  or  creditors  in  many  states 
in  the  union.  The  evil  is  incapable  of  being  redressed  by  the  states. 
It  can  be  adequately  redressed  only  by  the  power  of  the  union.  One 
of  the  most  pressing  grievances,  bearing  upon  commercial,  manufactur- 
ing, and  agricultural  interests  at  the  present  moment,  is  the  total  want 
of  a  general  system  of  bankruptcy.  It  is  well  known  that  the  power 
has  \aia  dormant,  except  for  a  short  period,  ever  since  the  constitution 
was  adopted ;  and  the  excellent  system  then  put  into  operation,  was 
repealed  before  it  had  any  fiur  trial,  upon  grounds  generally  believed 
to  be  wholly  beside  its  merits,  and  &om  causes  more  easily  understood 
than  deliberately  vindicated.^ 

§  1109.  In  liie  next  place,  the  power  is  important  in  regard  to 
foreign  countries,  and  to  our  commercial  credits  and  intercourse  iridi 
them.  Unless  the  general  government  were  invested  with  anthori^ 
to  pass  suitable  laws,  which  should  give  reciprocity  and  equality  in 
cases  of  bankruptcies  here,  tiiere  woold  be  danger,  that  the  state 


'  SEenfsComm.  LecLST.p.  333,  SM\  Sergeant  on  Con^  Law,  ch.  2S,  [ch.  30-,] 
Mr.  Justice  Johnson  in  12  Wheat.  R.  373  to  275. 

'  See  the  Debate  on  Ihe  Bankmpt  BiU  in  tbe  HonM  of  BepreientatiTeB  in  Ebe  winter 
Kuion  of  1818 ;  Web«ter*g  Speecbes,  p.  510,  &c.  It  it  a  mMler  of  regrat  that  Iha 
learned  mind  of  Mr.  Chancellor  Kent  shoald  hsTe  attached  «o  much  importance  to  a 
butf,  if  not  a  petalant  remark  of  Lord  Eldon  on  thi»  subject.  There  is  no  commercial 
ttate  in  Enrope  which  has  not  fbr  a  long  period  poasesscd  a  ajttem  of  bankrupt  or  insol- 
Tent  laws.  England  has  had  one  for  more  than  three  centuries.  And  at  no  time  bare 
the  parliament  or  people  shown  any  inteniion  to  abandon  the  s;slem.  On  the  conmi;, 
by  recent  acts  of  parliament,  increased  activit;  and  extent  liave  been  given  to  the  bank- 
rupt and  intolTent  laws.  It  is  easj  to  exi^gerate  the  abuses  of  the  eystom,  and  point 
ODt  its  defects  in  glowing  language.  But  the  silent  and  potent  inflnences  of  the  system 
in  its  beneficent  operations  are  apt  to  be  overlooked,  and  are  rarely  sofficientty  studied. 
What  system  of  human  legislation  is  not  necessarily  imperfitd !  Tet  who  would  on  that 
MMunt  destroy  the  bhric  of  societjl  3  Eeot's  Comm.  Lect.  37,  p.  331  to  324,  and 
note  (&)i  Id.  (Sd  edit)  p.  391,  393. 
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le^alation  mi^t,  by  undue  domestic  preferences  and  favors,  compel 
foreign  countries  to  retaliate  ;  and  instead  of  allowing  creditors  in  tiie 
United  States  to  partake  an  equality  of  benefits  in  cases  of  bankmpt- 
ines,  to  postpone  them  to  all  others.  The  existence  of  the  power  is, 
tiierefore,  eminently  nsefiil ;  first  as  a  check  upcm  undue  stat«  legisla- 
tion ;  and  secondly,  as  a  means  of  redressing  any  grievaoces  sustuned 
by  foreigners  in  commercial  transactions. 

§  1110.  It  cannot  but  be  matter  of  regret,  tliat  a  power  so  salutary 
should  have  hitherto  remained  (as  has  been  already  intimated)  a  mere 
dead  letter.  It  is  extraordinary,  that  a  commercnal  nation,  spreading 
its  enterprise  throng  the  whole  world,  and  possesang  such  an  infinitely 
varied  internal  trade,  reaching  almost  to  every  cottage  in  the  most 
distant  states,  should  voluntarily  surrender  up  a  system,  which  h« 
elsewhere  enjoyed  such  general  favor,  as  the  best  security  of  creditors 
against  &and,  and  the  best  proteclaoD  of  debtors  agtunst  oppression. 

§  1111.  What  laws  are  to  be  deemed  bankrupt  laws  within  the 
meaning  of  the  constitution  has  been  &  matter  of  much  forensic  dis- 
Cusaion  and  argument.  Attempts  have  beeu  made  to  distinguish 
between  bankrupt  laws  and  insolvent  laws.  For  example,  it  has  been 
Bud,  that  laws,  which  merely  liberate  the  person  of  the  debtor,  are 
insolvent  laws,  and  those,  which  discharge  the  contract,  are  bankrupt 
laws.  But  it  would  be  very  difficult  to  susttua  this  distinction  by  any 
uniformi^  of  laws  at  home  or  abroad.  In  soma  of  the  states,  laws, 
known  as  insolvent  laws,  discharge  the  person  only  ;  in  others,  they 
^scharge  the  contract.  And  if  congress  were  to  pass  a  bankrupt  act, 
which  should  discharge  the  person  only  of  the  bankrupt,  and  leave 
Ins  liiture  acquisitions  liable  to  his  creditors,  there  would  be  great 
difficulty  in  saying,  that  such  an  act  was  not  in  the  sense  of  the  con- 
stitution a  bankrupt  act,  and  so  within  the  power  of  congress.^  Again ; 
it  has  been  said,  that  insolvent  laws  act  on  imprisoned  debtors  only 
at  their  own  instance ;  and  bankrupt  laws  only  at  the  instance  of 
creditors.  But,  however  true  this  may  have  been  in  past  times,  as 
Uie  actual  course  of  English  le^lation,^  it  is  not  true,  and  never  was 


>  &myu  T.  Orownimhidd,  4  Wheat  R,  1S8,  194,  S03. 

'  It  wu  not  Bue  in  England  at  the  time  of  Ihe  American  rerotntioii ;  for  under  the 
intolTent  act,  conimoolj  called  (he  "  Lotdi'  Act  of  33  G«o.  3,  cit.  SS,"  the  crediton  of 
die  iiiaolT«nt  wen  eqnallj  irlth  himself  entitled  to  proceed  to  pTDcare  the  benefit  of  the 
act  ex  parte.  Bee  3  Black.  Conim,  116,  and  note  3  of  Mr.  Chrittian.  The  pieaent 
ijitem  of  bankraptcf  in  England  has  been  enlarged,  lO  ai  now  to  indode  Tolnntaiy 
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tnie,  as  a  diBtinclaoii  in  colonial  leffalaii(}a.  In  England  it  vas  an 
accident  in  the  systcin,  and  not  a  matetial  ground  to  discriminatfl, 
irho  irere  to  be  deemed  in  a  legal  Beose  insolTenta,  or  bankrupts. 
And  if  an  act  of  congress  should  be  passed,  which  should  auQiotize  a 
commisaion  of  bankruptcy  to  issue  at  the  instsjice  of  the  debtor,  no 
court  would  on  this  account  be  warranted  in  Baying,  that  the  act  was 
unconstitutional,  and  &e  comnussion  a  nullity.^  It  is  believed,  that 
no  laws  ever  were  passed  in  America  by  the  colonies  or  states,  which 
had  the  technical  denomination  of  "  bankrupt  laws."  But  insolvent 
laws,  quite  coeztendve  with  the  English  bankrupt  system  in  their 
operations  and  objects,  have  not  been  nnfrequent  in  colonial  and  state 
le^Ialion.  No  distinction  was  ever  practically,  or  even  theoretically 
attempted  to  be  made  between  bankruptcies  and  insolvencies.  And 
a  luatorical  review  of  the  colonial  and  state  legislation  will  abundantly 
show,  that  a  bankrupt  law  may  contun  those  regulations,  which  are 
generally  found  in  insolvent  laws ;  and  that  an  insolvent  law  may 
oontun  those,  which  are  common  to  bankrupt  laws.' 

§  1112.  The  truth  u,  that  the  English  system  of  bankruptcy,  as 
well  as  the  name,  was  borrowed  from  the  continental  jurisprudence, 
and  derivatively  from  the  Boman  Uw.  "We  have  fetched,"  says 
Lord  Coke,  "  as  well  the  name,  as  the  wickedness  of  bankrupts, 
from  foreign  nations ;  for  bcmqae  in  the  French  is  menta,  and  a  ban- 
qner  or  esobanger  is  mentariaa  ;  and  roiite  is  a  agn  or  mark,  as  we 
say  a  cart  rente  is  the  sign  or  mark,  where  the  cart  hath  gone.  Meta- 
phorically it  is  taken  for  him,  that  hath  wasted  his  estate,  and  removed 
his  bank,  so  as  there  is  left  but  a  mantioo  thereof.  Some  say  it  should 
be  derived  from  hanqae  and  rumfue,  as  he  that  hath  broken  his  bank 
or  state."  Mr.  Justice  Blackstoue  inclines  strongly  to  this  latter 
intimation,  saying,  that  tiie  word  is  derived  from  the  word  hcmcta,  or 
banque,  which  dgnifies  the  table  or  counter  of  a  tradesman,  and  ruptut, 
broken ;  denoting  thereby  one,  whose  shop  or  i^e  of  trade  is  broken 
and  gone.     It  is  observable,  that  the  first  statute  agunst  bankrupt,  is 


tnd  concerted  casea  of  bankrapfpy.    And  the  inaolvcnt  lystcm  u  applied  to  all  otber 
impiuoDed  deblon,  not  within  the  buikrapt  lam-    See  Pitendorff 'i  Abiidgment,  titlea, 


<  Sbirgit  T.  CVownucluU,  4  Wheat  B.  ISS,  IM. 

■  Sturgii  T.  OwmnitieU,  4  Wheat  B.  ISS,  194,  198,  303 )  S  Eent'i  Comm.  Lect  ST, 
p.  8S1,  &C. 
*  4  ^Ht.  dll.  63. 
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*  agEunat  Buch  persons,  aa  do  make  bankrapV  (^^  Hen.  8,  ch.  4,) 
which  ia  a  literal  tranalatitip  of  the  French  idiom,  qtd  font  bangue 
route."  ^ 

§  Ills.  The  system  of  diachar^Dg  persons,  who  were  unable  to  pay 
their  debts,  was  transferred  from  the  Roman  law  into  continental  jaris- 
pradence  at  an  early  period.  To  the  glory  of  christiaaity  let  it  be 
aud,  that  the  law  of  cession  (eegsio  bonoruvi)  waa  introduced  by  the 
christian  emperors  of  Borne,  whereby,  if  a  debtor  ceded,  or  yielded 
np  all  his  property  to  his  creditors,  he  was  secured  from  being  dragged 
to  jail,  omni  quoque  corporali  cruciatu  aemoto;  for  ts  the  emperor 
(Justinian)  justly  ohserred,  whumanum  erat  spoliMum  fortunU  tuis 
in  solidum  damnan;  '  a  noble  declaration,  which  the  American  repub- 
lics would  do  well  to  follow,  and  not  merely  to  praise.  Neither  by  the 
Boman,  nor  the  continental  law,  was  the  ceisio  bonorum  confined  to 
traders,  but  it  extended  to  all  persons.  It  may  be  added,  that  the 
ceitio  bonorum  of  the  Boman  law,  and  that,  which  at  present  prevails 
in  most  parts  of  the  continent  of  Europe,  only  exempted  the  debtor 
from  imprisonment.  It  did  not  release  or  discharge  the  debt,  or  exempt 
the  future  aeqaiaidons  of  the  debtor  from  execution  for  the  debt.  The 
English  statute,  commonly  called  the  "  Lords'  Act,"  went  no  farther 
tiian  to  discharge  the  debtor's  person.  And  it  may  be  liud  down,  as 
the  law  of  Germany,  France,  Holland,  Scotland,  and  England,  that 
their  insolvent  laws  are  not  more  extensive  in  their  operation,  than  the 
eeitio  boiiorum  of  the  civil  law.  In  some  parts  of  Germany,  we  are 
informed  by  Huberus  and  Heinecoius,  a  cesm  bonorum  does  not  even 
work  a  discbarge  of  the  debtor's  person,  and  much  less  of  his  future 
effects.'  But  with  a  view  to  the  advancement  of  commerce,  and  the 
benefit  of  creditors,  the  systems,  now  commonly  known  by  the  name  of 
"bankrupt  laws,"  were  introduced  ;  and  allowed  a  proceeding  to  be 
had  at  the  instance  of  the  creditors  against  an  unwilling  debtor,  when 
he  did  not  choose  to  yield  up  his  property ;  or,  as  it  is  phrased  in  our 
law,  bankrupt  laws  were  ori^ally  proceedings  in  ijwitum.    In  the 


■  i  Black.  Comm.  4"!,  note ;  Cooke'a  Bankmpt  Laws,  Introd.  cb.  ] .  The  iDodern 
French  phriue  in  the  Codo  of  Commerce,  is  la  banquemute.  "  Tout  commerfsnt  billi, 
&c-  est  en  etaE  de  bsnqaeroate."    Art.  438. 

•  a  Black.  Comm.  472,  473;  Cod.  Lib.  7,  tit.  Tl.pertofum;  AyliiFe's  Pandecti,  B.  4, 
tit  M. 

'  1  Eeot's  Comm.  Lect.  19,  p.  83G ;  1  Domal,  B.  4,  tit  S,  t  1,  3. 
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EngHsh  sjatem  the  bankrupt  laws  are  linuted  to  persons,  yibo  are 
traders,  or  connected  witli  matters  of  trade  and  commerce,  aB  anch 
persona  are  peculiarly  liable  to  accidental  losses,  and  to  an  inability  of 
paying  their  debts  without  any  fault  of  their  own.^  But  this  is  a  mere 
matter  of  policy,  and  by  no  means  enters  into  the  nature  of  such  lavs. 
There  is  nothing  in  the  nature  or  reason  of  such  laws  to  prevent  their 
being  applied  to  any  other  class  of  unfortunate  and  meritorious 
debtors." 

§  1114.  How  far  the  power  of  congress  to  pass  uniform  laws  on  the 
subject  of  bankruptcies  supersedes  the  authority  of  state  legislation  oa 
the  same  subject,  has  been  a  matter  of  much  elaborate  forensic  discua- 
non.  It  has  been  strenaonsly  maintained  by  some  learned  minds,  that 
the  power  in  congress  is  exi^isive  of  that  of  the  states ;  and,  whether 
exerted  or  not,  it  supersedes  state  legislation.^  On  the  other  hand,  it 
has  been  maintained,  that  the  power  in  congress  is  not  ezclusiTe ;  that 
when  congress  has  acted  opoa  the  subject,  to  the  extent  of  the  national 
le^lation,  the  power  of  the  states  is  controlled  and  limited ;  but  when 
nnexerted,  the  states  are  at  liberty  to  exercise  the  power  in  its  full 
extent,  unless  sp  far  as  they  are  controlled  by  other  constitutional  pro- 
visions. And  this  latter  opimon  is  now  firmly  established  by  judicial 
deciflioDs.*  As  this  doctrine  seems  now  to  have  obtained  a  general 
acqiuescence,  it  does  not  seem  necessary  to  review  the  reasoning,  oo 
wHch  the  difierent  opinions  are  founded ;  althongb,  as  a  new  question, 
it  'i3  probably  as  much  open  to  controversy,  as  any  one,  which  has  ever 


'  3  Black.  Cotnm.  473,  474. 

)  SMDebateontheBankr.  BiUmtbeHonaeoFSeprMentatiTes.Feb.  1818;4Elliofa 
Debates,  182  to  2B4.  Perhaps  as  latis&cloiy  a  desrriptioti  of  a  bankrupt  law,  as  can  be 
framed,  is,  Ibat  it  is  a  law  for  the  benefit  and  relief  of  creditora  and  their  debtors,  incagea, 
in  whic:h  the  latter  are  unable,  or  unwilling  to  paj'  their  debts.  And  a  law  on  the  BOb- 
ject  of  bankrupteiea,  in  the  tense  of  the  cooslilntion,  is  ■  lawmaking  provisions  for  casei 
of  perwiDa  failing  lo  p*;  their  debts.  An  amendment  wa»  proposed  bj  the  state  of  Now 
Toifc  to  (he  coustitntiOQ  at  the  time  of  adopting  it,  lliat  the  power  of  passing  notfona 
banknipt  laws  should  extend  onlj  to  merchants  and  other  traders ;  but  it  did  not  meet 
general  favor.* 

'  See  Galdm  v,  Prinee,  3  Wash.  Circ.  S..  313  ;  Osdm  t.  Saanilers,  12  Wheat.  ^.  384, 
967  to  270,  perWuhington,  J.  It  a  well  known,  IhM  Mr.  Jastiee  Washington  wa4  not 
■lone  in  tlie  conrt  in  this  opinion  in  the  original  case,  [Sturgia  v.  Or<rwninilueld,i  Wheat 
B.  122,)  in  which  it  was  Brst  decided. 

*  SMr<ja  T.  CnntnmAuid,  4  Wheat  R.  122,  191  to  19B;   Id.  198  to  203;  Ogden  r. 
Samdm,  12  Wheat.  R.  273,  275,  280,  30S,  310,  314,  33S,  369. 
■  Joomal  a(  Conventioa,  BoppleEiMal,  p.  43$, 
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ffjea  rise  to  jndicial  &rgamentaluoa.  But  upon  all  Bnch  subjects  it 
seems  desirable  to  adopt  the  sound  ]8actical  maxim,  Jnterett  retpuHicte, 
ut  fiiat.sit  litium. 

§  1115.  It  is,  however,  to  be  nnderatood,  that  although  the  states 
stall  retm  the  power  to  pass  insolvent  and  bankrupt  laws,  that  power 
is  not  unlimited,  as  it  was  before  the  constitution.  It  doea  not,  as  will 
be  presently  seen,  extend  to  the  passing  of  insolvent  or  bankrupt  acta 
vrhich  shall  diBcharge  the  obligation  of  antecedent  contracts.  It  can 
discharge  such  contracts  onl^  as  are  made  subsequently  to  the  passing 
of  such  acta,  and  such  as  are  made  vithin  the  state  between  ciUzena 
of  the  same  state.  It  does  not  extend  to  contracts  made  with  a  citizen 
of  another  state  within  Uie  state,  nor  to  any  contracts  made  in  other 
states.^  • 


■  Ogdea  t.  Satmders,  12  Wheat.  B.  193,  369  ;  BiyU  T.  Zadarie,  6  Peterg,  B.  348  ; 
S  Kent,  Conin.  Lect  37,  p.  933,  324 ;  Sergeant  on  Const  Iaw,  di.  36,  p.  309,  [ch.  30, 
p.  333 ;]  Bawle  on  the  CODEtitatioD,  ch.  9,  p.  101,  103. 
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CHAPTER  XVn. 


POWER   TO    COIN   MONEY   AKD   FIX  THB    BTMOHBD   OP  WEIGHTS  AMD 


§  1116,  The  next  power  of  congreaa  is  "  to  coin  money,  regnlato 
« the  value  thereof,  and  of  foreign  ccoo,  and  fix  the  standard  of 
**  w^ghti)  and  measures." 

§  1117.  Under  the  confederation,  the  continental  congress  had 
delegated  to  them  "  the  sole  and  ezclueire  right  and  power  of  regolat- 
ing  the  alloy  and  value  of  coin  etruck  by  tieir  own  antiiority,  or  by 
that  of  the  states,"  and  "  fixing  the  standard  of  weights  and  measures 
throughout  the  United  States."  It  is  observable  &at,  under  the  con- 
federation, there  was  no  power  ^ven  to  regulate  the  value  of  fbreiga 
e(un,  an  omismoD  which,  in  a  great  measure,  would  destroy  any  uni> 
fbmuty  in  the  value  of  the  current  coin,  since  the  respective  states 
mi^t,  by  different  regulations,  create  a  different  value  in  each.^  The 
CODstitation  has,  with  great  pro|niety,  cured  this  defect ;  and,  indeed, 
the  whole  clause,  as  it  now  stands,  does  not  seem  to  have  attracted 
any  discussion  in  the  convention.'  It  has  been  justiy  remarked,  that 
the  power  *'  to  coin  money"  would,  doubtless,  include  tiiat  of  regit- 
lating  its  value,  had  the  latter  power  not  been  expressly  inserted. 
But  the  constitution  abounds  with  pleonasms  and  repetitions  of  this 
nature.' 

§  1118.  The  groonds  upon  which  the  general  power  to  coin  money 
and  regnlato  the  value  of  foreign  and  domestic  com,  is  granted  te  the 
national  government,  cannot  require  much  illustration  in  order  to  vin- 
dicate it  The  object  of  tiie  power  is  to  produce  uniformity  of  value 
Ukronghout  tiie  unitm,  and  thus  to  preclude  us  from  the  embarrass- 
mento  of  a  perpetually  fluctnatiDg  aod  variable  currency.  Money  is 
the  nniversal  medium  or  common  standard,  by  a  comparison  witli 
which  the  value  of  all  merchandise  may  be  ascertained,  or,  it  is  a  ngn 


■  The  Fedenlut,  No.  i3-  '  Jonm.  of  Conrmlioii,  p.  itSO,  SS7, 8S7- 

«  Ur.  Mftdiant'tLeUec  to  Hr.  Cabell,  ISlh  Suisse. 
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-w&icb  repreBents  tlie  respective  Talnes  of  all  commodities.^  It  is, 
therefore,  indispensable  for  the  wants  and  conTeniences  of  commerce, 
domestic  as  well  as  foreign.  The  power  to  coin  monej  ig  one  of  the 
ordinary  prerogatives  of  sovereignty,  and  is  almost  universally  exer- 
msed,  in  order  to  preserve  a  proper  circulation  of  good  coin  of  a  known 
value  in  the  home  market.  In  order  to  secure  it  from  debasement,  it  is 
necessary  that  it  should  be  exclusively  nnder  the  control  and  regulaUon 
of  the  government ;  for  if  every  individual  wore  permitted  to  mak« 
and  circulate  what  coin  he  should  please,  there  would  be  an  opening 
to  the  grossest  frauds  and  impositions  upon  the  pubUc,  by  the  use  of 
base  and  false  coin.  And  the  same  remark  applies,  with  equal  force, 
to  foreign  coin,  if  allowed  to  circulate  freely  in  a  country  without  any 
control  by  the  government.  Every  civilized  government,  therefore, 
with  a  view  to  prevent  such  abuses,  to  &cilitate  exchanges,  and 
thereby  to  encourage  all  sorts  of  industry  and  commerce,  as  well  ss 
to  guard  itself  against  the  embarrassments  of  an  undue  scarcity  of 
currency,  injurious  to  its  own  interests  and  credits,  has  found  it  neces- 
sary to  coin  money,  and  affix  to  it  a  public  stamp  and  value,  and  to 
regulate  the  introduction  and  use  of  foreign  coins.^  In  England,  this 
prerogative  belongs  to  the  crown,  and,  in  former  ages,  it  was  greatly 
abused ;  for  base  coin  was  often  coined  and  circulated  by  its  authority, 
at  a  value  far  above  its  mtrin^c  worth,  and  thus  taxes  of  a  burthen- 
some  nature  were  laid  indirectly  upon  the  people.*  There  is  great 
propriety,  therefore,  in  confiding  it  to  the  le^lature,  not  only  as  the 
more  immediate  representaUves  of  the  public  interests,  but  as  the 
more  safe  depositaries  of  the  power.* 

§  1119.  The  only  question  which  could  properly  arise  under  our 
political  institutions  is,  whether  it  should  be  confided  to  the  national  or 
to  the  state  government.  It  is  manifest  that  the  former  could  alone 
.g^vo  it  complete  effect,  and  secure  a  wholesome  and  uniform  currency 
throughout  the  union.  The  varying  standards  and  regulations  of  the 
different  states  would  introduce  infinite  embarrassments  and  vexations 
in  the  course  of  trade,  and  often  subject  the  innocent  to  the  grossest 
frauds.    The  evils  of  this  nature  were  bo  extensively  felt,  that  the 


>  1  BI*ck.  Comm.  376.  *  Smith's  Weddi  of  Nations,  B.  1,  ch.  4. 

*  I  Black.  Comta.S7B;  ChristiaQ's  DOto,  !1  j  Savies't  Bep.  48 ;  I  Bale's  PI.  Cr.  198 
to  196. 

•  1  Tncker'B  Bladt.  Comm.  App.  SSI. 
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power  wfts  unheutatiaglj  confided,  bj  the  articles  of  confederation, 
ezcIuUTelj  to  the  general  gorermnent,^  notwithBtanding  the  extraor- 
dinary jealousy  which  pervades  every  claoBe  of  Uiat  instroment.  But 
the  concurrent  power  thereby  reserved  to  the  states  (as  well  as  the 
want  of  a  power  to  regulate  the  value  of  foreign  coin)  was,  under 
that  feeble  pageant  of  sovereignty,  soon  found  to  destroy  the  whole 
importance  of  the  grant.  The  flooda  of  depreciated  paper  money, 
with  which  most  of  the  states  of  the  union  during  the  last  war,  aa 
weU  as  the  revolutionary  war  with  England,  were  inundated,  to  the 
dismay  of  the  traveller  and  the  ruin  of  commerce,  afford  a  lively  proof 
of  the  inisclue&  of  a  currency  exclusively  under  the  control  of  the 
states.' 

§  1120.  It  will  be  hereafter  seen,  that  this  is  an  exclusive  power  in 
congress,  the  states  being  expressly  prohibited  from  coining  money. 
And  it  has  been  said  by  an  eminent  statesman,^  that  it  is  difficult  to 
maintain,  on  &e  &ce  of  the  constitution  itself  and  independent  of  long^ 
continued  practice,  the  doctrine,  that  the  states,  not  being  at  liberty  to 
coin  money,  can  authorize  the  eirculation  of  bank  paper,  as  currency, 
at  aU.  His  reasoning  deserves  grave  conraderation,  and  is  to  the  fol- 
lowbg  effect.  The  states  cannot  coin  money.  Can  they,  then,  coin 
that,  which  becomes  the  actual  and  almost  uniYereal  substitute  for 
mmey  ?  Is  not  the  right  of  issmng  paper,  intended  for  circnlation  in 
the  place,  and  as  the  representative  of  metallic  currency,  derived 
merely  from  the  power  of  coining  and  regulating  the  metallic  currency  ? 
Could  congress,  if  it  ^d  not  possess  the  power  of  coining  money  and 
regnlating  the  value  of  foreign  coins,  create  a  bank  with  the  power 
to  circulate  bills  ?  It  wonld  be  difficult  to  make  it  out.  Where, 
then,  do  the  states,  to  whom  all  control  over  the  metallic  currency  is 
altogether  prohibited,  obttun  this  power  ?    It  ie  true,  that  in  other 


»  DDring  ihe  Ule  war  with  Oraat  Britain,  (1813  to  1814,)  in  conMqntmco  of  ths  buki 
of  the  Middle,  and  Soathem,  and  Weateni  ilato  liavli«  snipended  tpeae  pajments  tor 
their  bank  notra,  they  depreciated  m  low  m  twenly-fiTe  per  cent,  duraunt  from  tbetr 
nominal  valne.  The  daties  on  import!  were,  however,  paid  and  received  in  the  local 
currency ;  and  the  conMqnence  waa,  that  goodf  imported  at  Baltimore  paid  twen^  ps 
cent.  IcH  dnty  than  the  same  good*  paid  when  imported  into  Bostoa.  Thia  wai  a  plain 
ptactical  TioUtion  of  the  prOTiuoiJ  of  the  conidtntion,  that  all  dntiea,  impoits,  aod 
ffiCCiMt  ihall  be  tmt/brm. 

*  Mr.  Webiter'*  Speech  on  Ihe  Buk  of  the  United  SMtes,  asth  ud  ilSlh  irfH>7,  ISSt. 
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couQtriea,  private  bankers,  having  no  legal  authority  over  the  ceio, 
isaae  notes  for  drculation.  Bnb  Uiis  they  do  always  vith  the  consent 
of  govenunent,  express  or  implied ;  and  government  restruns  and 
regulates  all  their  operations  at  its  pleasure.  It  vould  be  a  startling 
propofdiion  in  any  other  part  of  the  world,  that  the  prerogative  of 
coining  money,  held  by  government,  was  liable  to  be  defeated,  coun- 
teracted, or  impeded  by  another  prerogative,  held  in  other  hands,  of 
aathorimg  a  paper  drculation.  It  is  further  to  be  observed,  that  the 
states  cannot  issue  bills  of  credit ;  not  that  they  cannot  make  them  a 
legal  tender ;  bat  that  they  cannot  issue  tiiem  at  all.  This  is  a  clear 
indication  of  the  intent  of  the  constitutioQ  to  restrtuu  the  states,  aa 
well  from  establishing  a  paper  circulation,  as  from  interfering  with  the 
metallic  circulation.  Banks  have  been  created  by  states  with  no  capi- 
tal whatever,  their  notes  being  put  in  circulatioQ  amply  on  the  credit 
of  the  state.  What  are  the  issues  of  such  banks,  bat  bills  of  credit 
issued  by  the  state  ?' 

^  1121.  Whatever  may  be  the  force  of  this  reasoning,  it  is  probably 
too  late  to  correct  the  error,  if  error  there  be,  in  the  assumption  of 
this  power  by  the  states,  ^ce  it  has  an  inveterate  practice  in  its  &vor 
through  a  very  long  period,  and  indeed  ever  ance  the  adoption  of  the 
constitution. 

\  1122.  The  other  power,  "to  fix  the  standard  of  weights  and 
measures,"  was,  doubtiess,  given  from  like  motives  of  policy,  for  the 
sake  of  uniformity,  and  the  convenience  of  commerce.^  Hitherto, 
however,  it  has  remained  a  dormant  power,  from  the  many  difficulties 
attendant  upon  the  subject,  although  it  has  been  repeatedly  brought 
to  the  attention  of  congress  in  most  elaborate  reports.^  Until  eongrese 
shall  fix  a  standard,  the  understanding  seema  to  be,  that  the  states 
possess  the  power  to  fix  their  own  weights  and  measures ;  *  or,  at  least, 
the  existing  standards  at  the  adoption  of  the  constitution  remun  in  fall 
force.    Under  the  confederation,  congress  possessed  the  like  exclusive 


<  Tlito  opimon  is  not  peculiar  to  Mr,  Webster.  It  waa  msiiitftiiiod  by  the  late  Hon- 
Somnel  Dexter,  one  of  the  ableit  Etatesmen  and  law^ere,  who  have  adorned  ttie  annflf 
of  onr  coantry. 

■  The  Federalist,  No.  49, 

'  Among  these,  none  are  more  elaborate  and  exact,  than  that  of  Mr.  JefforBon  and 
Mr.  J-  Q.  Adama,  whila  they  were  reapectively  at  the  head  of  the  department  of  state. 

'  Kawle  on  ibe  Conititntiiui,  ch.  9,  p.  103. 
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power.*  In  England,  ihtPpower  to  regulate  weights  and  measoree  is 
gaii  by  Mr.  Justice  Blackstone  to  belong  to  the  royal  prerogative.' 
But  it  has  been  remarked  b;  a  learned  commentator  on  his  work,  that 
the  power  cannot,  with  propriety,  be  referred  to  the  king's  prerogatire ; 
for,  from  Magna  Charts  to  the  present  time,  there  are  above  twenty 
acta  of  parliament  to  fix  and  establish  the  standard  and  nnifomuty  of 
weights  and  measures.' 

§  112S.  The  next  power  of  congreaa  is  "  to  provide  for  the  pnnisb- 
"  meat  of  conuterfdtiDg  the  secorities  and  current  coin  of  the  United 
**  States."  This  power  would  naturally  Sow,  as  an  incident,  from  the 
antecedent  powen  to  borrow  money,  and  regulate  the  c<nuage ;  and, 
indeed,  without  it  those  powers  would  be  without  any  adequate  sanc- 
tion. This  power  would  seem  to  be  exclufflve  of  tjiat  of  the  states, 
noce  it  grows  out  of  tiie  coustitatioii,  as  an  appropriate  means  to  carry 
into  efiect  otlier  delegated  powers,  not  antecedently  existing  is  the 
states.*  [The  power  conferred  upon  congress  by  this  clause  has  been 
held  not  to  prev^t  the  states  from  pasnng  laws  to  pniush  the  <drad(h 
tion  of  cotmterfeit  coin  at  the  Uuted  States,  bat  merely  to  prohibit 
tiiem  from  punishing  the  act  of  counterfeiting,  —  a  cUstinction  bemg 
taken  between  the  oSeuce  of  making  counterfeit  coin  and  that  of  pass- 
ing it*] 


I  An.  9.  '1  BUck.  Comm.  STB. 

*  1  Black.  Comm.  ST6 ;  Cbiittiaa'*  note,  (IS.) 

*  See  Bsirie  oa  Coulitalion,  ch.  9,  p.  103 ;  The  FedeAliit,  No.  42. 

*  [Fax  T.  .Snts^OAio,  5  Howard,  S.C.B.  433.  Mr.  Jiutice  McLean  diMeDted,uid 
(tatsdin  hii  opinion,  "  that  the  lamented  Mr.Jiulice  StorriVhenthucasewaaducDMed 
b;  the  Judges  the  lut  term  that  he  attended  the  anpreme  coort,  and,  if  I  miiCake  not, 
doe  oT  the  U«t  caiei  which  wm  diacnwed  by  him  in  conmltation,  coincided  with  tbe 
finra  here  presented,"  diswntiiig  from  tbs  judgment  of  ihe  cout.] 
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CHAPTER  XVm. 

POWBa  TO  ESTABU8H  POSTKiFFIOBS  AND  POST-KOADS. 

§  1124.  The  next  pover  of  congress  is,  **  to  establish  po8to£Sces  and 
"  poeWoadB."  The  nature  and  extent  of  thb  power,  both  theoretJcslly 
and  practically,  are  of  great  importance,  and  have  given  lise  to  mach 
ardent  controversy.  It  deserves,  therefore,  a  dehberate  examinati<m. 
It  was  passed  over  by  the  Federalist  with  a  single  remark,  as  a  power 
not  likely  to  be  disputed,  in  its  exercise,  or  to  be  deemed  dangeronfl 
by  its  scope.  The  "  power,"  says  the  Federalist,  "  of  establishing 
post-roada  most,  in  every  riew,  be  a  harmless  power ;  and  may,  per^ 
haps,  by  judicious  management,  become  productive  of  great  public 
conveniency.  Nothing,  wMch  tends  to  facilitato  the  intercoorsa 
between  the  states,  can  be  deemed  unworthy  of  the  public  care."^ 
One  cannot  but  feel,  at  the  present  time,  on  inclination  to  smile  at  the 
guarded  caution  of  these  expressions,  and  the  he^tating  avowal  of  tiie 
importance  of  the  power.  It  affords,  perhaps,  one  of  the  moat  strildng 
proofs,  how  much  the  growth  and  prosperity  of  the  country  have  out 
stripped  the  most  sangume  anticipations  of  our  most  enlightened 
patriots. 

§  1125.  The  poetK>ffice  establbhment  has  already  become  one  of  the 
most  beneficent  and  naefiil  establishments  under  Uie  national  govern- 
ment.^ It  circulates  intelligence  of  a  commercial,  political,  intellectual, 
and  private  nature,  with  incredible  speed  and  regularity.  It  thus 
adnunisters  in  a  very  high  degree,  to  the  comfort,  the  interests,  and 
the  necessities  of  persons,  in  every  rank  and  station  of  life.  It  brings 
tiie  most  distant  places  and  persons,  as  it  were,  in  contact  with  each 
other ;  and  thus  softens  the  anxieties,  increases  the  enjoyments,  and 
cheers  the  solitude  of  millions  of  hearts.  It  imparts  a  new  influence 
and  impulse  to  private  intercourse ;  and,  by  a  wider  difiiiM<m  (£ 


'  The  FedenJist,  No.  43. 

■  I  Tack.  BUck.  Conun.  App.  SSS ;  Bawle  on  the  Const,  ch.  9,  p.  103. 
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knowledge,  enables  political  rigbls  and  daties  to  be  performed  with 
more  uniformity  and  sound  judgment  It  is  not  lesa  e^ctire,  as  an 
inatrnment  of  the  government  in  its  own  operatdons.  In  peace  it 
enables  it  without  ostentation  or  expense  to  send  its  orders,  and  direct 
its  measures  for  the  public  good,  and  transfer  its  funds,  and  apply  its 
powers,  with  a  facility  and  promptitude  which,  compared  with  the  tardy 
operations  and  imbecile  expedients  of  former  times,  seem  like  the 
wonders  of  ma^c.  In  war  it  is,  if  possible,  still  more  important  and 
useful,  communicating  intelligence  vital  to  the  movements  of  armies 
and  navies,  and  the  operations  and  duties  of  warfare,  with  a  rapidity, 
which,  if  it  does  not  alwa^  insure  victory,  at  least,  in  many  instances, 
guards  against  defeat  and  rain.  Thus,  its  influences  have  become,  in 
a  public  as  well  as  private  view,  of  incalculable  value  to  the  permanent 
interests  of  the  nnion.  It  is  obvious  at  a  moment's  glance  at  the  sub- 
ject, that  the  establishment  in  the  hands  of  the  states  would  have  been 
wholly  inadequate  to  these  objects ;  and  the  impracticability  of  a  tint- 
formity  of  system  would  have  introduced  infiaite  delays  and  incon- 
veniences ;  and  burthened  the  mtuls  with  an  endless  variety  of  vexatious 
taxations  and  regulations.  Xo  one  accustomed  to  the  retardations  of 
the  post  in  pas^g  through  independent  states  on  the  continent  <^ 
Europe,  can  fail  to  appreciate  the  benefits  of  a  power  which  pervades 
the  union.  The  national  government  is  that  alone,  which  can  safely 
or  efiectually  execute  it,  with  equal  promptitude  and  cheapness,  cer- 
tunty  and  umformity.  Already  the  postoffice  establishment  realizes  a 
revenne  exceeding  two  millions  of  dollars,  from  wHcb  it  defrays  all  its 
own  expenses,  and  transmits  mails  in  variovis  directions  over  more  than 
one  hmidred  and  twenty  thousand  nules.  It  transmits  intelligence  in 
one  day  to  distant  places,  which,  when  the  constitution  xas  first  put 
into  operation,  was  scarcely  transmitted  through  the  same  distance  in 
the  course  of  a  week.'    The  rapidity  of  its  movements  has  been  in  a 


<  IQ  the  American  Almanac  and  Reporitory  publiabed  at  Bostoa  In  1 B30,  (a  very  valna- 
Ue  poNicWion.)  ihere  is,  M  page  SIT,  a  tabalar  riew  of  the  oomber  of  pottM>ffi(X8,  and 
•monnti  of  postage,  and  net  reyenne  and  eitent  of  Tomds  in  miles  travailed  by  the  mail 
tor  a  large  nnmbcr  of  yem  between  1790  and  IS!8,  In  1790  there  were  *eTemy-five 
poM-ofBc«a,  and  the  amonnt  of  postage  inu  SST,939,  and  the  nnmber  of  milea  tntTelled 
WM  1878.  In  ISSS  there  weto  75S0  poet-offices,  wd  the  amonnt  of  poetage  wM  91,659,- 
SIS,  and  the  munber  of  milei  travelled  was  ns,n8.  See  also  American  Almanac  for 
1934,  p.  IS4.  And  ftom  Dr.  Ueber-i  Encjclopwlia  Ameticana,  (article  PoU,,)  it 
appean,  that  in  1S3I,  the  ftmonat  of  postage  wu  91,997 ,611,  and  the  number  otmUtm 
TOL.  n.  0 
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general  nev  doubled  within  the  last  twenty  years.  There  are  now 
more  than  eight  thousand  five  hundred  post-offices  in  the  17nit«d 
States ;  and  at  every  session  of  the  legislature  new  routes  are  con- 
stantly provided  for,  and  new  post-offices  established.  It  may,  there- 
fore, well  be  deemed  a  most  beneficent  power,  whose  operatjoos  can 
Bcaicely  be  applied,  except  for  good,  accomplishing  in  an  eminent 
degree  some  of  the  high  purposes  set  forth  in  the  preamble  of  the 
constitution,  forming  a  more  perfect  union,  providing  for  the  common 
defence,  and  promoting  the  general  welfare. 

§  1126.  Under  the  confederation,  (art.  9,)  congress  was  invested 
irith  the  sole  .and  exclusive  power  of  "establishing  and  regula^ng 
postoffiees  frow,  one  state  to  another  throughout  the  United  States,  and 
exacting  such  postage  on  the  papers  passing  through  the  same,  as  may 


travelled  15,466,693.    The  first  poBt.offic«  ever  established  in  America,  seema  to  have 
been  tuderanftct  of  parliament,  in  1710.    Dr.  Lieber's  Edcjc.  Amer.  article  Poito. 

In  Hr.  ProfiMsor  Mnlkin's  InCrodnctory^  Lecture  on  History,  before  the  London  Vni- 
venity,  in  March,  1830,  he  fitate«,  (p.  14,)  "  It  is  nnderalood,  that  in  England  ibe  first 
mode  adopted  for  a  proper  and  regular  conveyance  of  Utters  was  in  1643,  weeklj,  and 
on  horseback  to  every  part  of  the  kingdom-  The  present  improved  system  by  mail- 
Goadiei  iras  not  introduced  untQ  178!." 

[The  Pobt-Officb  Defartmeht.  The  pn^ress  of  this  bixnch  of  the  pobUc  ser- 
Tice,  is  ilioBtrative  of  the  rapid  growth  of  the  country,  and  the  extension  of  the  resoarcee 
of  oar  people  —  tbeir  means  of  communicating  intelligence,  the  BdvaucemCDt  of  popnla- 
tion,  and  the  settlement  of  the  different  sections  of  the  union.  The  following  table  will 
■bow  this  progreH : — 

Yean.  Rtce^. 

1790,  $  . , .  87,935 

1795,  160,630 

IBOO,  260,504 

IBOS,  431,378 

1810,  651,684 

1815,  1,043,065 

1820,  1,111,937 

182B,  1,307,525 

1S30,  1,919,300 

1835,  3,993,556 

1840,  4,379,313 

Xbns,  Ironi  the  small  heginning  of  7,815  mUes  of  annual  mail  carriage,  and  an 
expenditure  of  t4D,000,  has  this  arisen  to  be  one  of  tbe  most  useful  and  important 
departments  of  onr  goremment,  requiring  the  agency  of  about  14,000  postmasters  and 
their  clerks,  3,000  co&Dactois,  besides  a  large  number  connected  with  the  department  in 
various  ways.  To  carry  on  the  complicated  machinery  of  the  general  post-offico,  in  all 
its  minute  details,  without  coiifusion,rt({niiessyBtem,  method,  and  business  talents  of  the 
bighest  order,  foresight,  capscitjr,  and  on  attention  to  the  business  of  the  department 
unceasing  and  unremitting.    IJ<^  Adoertmr,  1843  ] 


rfo.mUtt. 

.  .  32,140 

7,375 

117,843 

1,799,720 

213,994 

8,057,964 

377,367 

4,250,000 

475,969 

4,694,000 

748,131 

5,001,000 

1,160,926 

8,800,000 

1,229,043 

10,634,680 

1,959,109 

14,500,000 

2,763,041 

25,869,486 

4,637,716 

34,996,525 
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be  reqoiette  to  defray  the  expenses  of  tiie  said  office."  '  How  little 
was  accomplished  under  it  will  be  at  once  apparent  from  the  fact,  that 
there  were  bnt  serenty-five  postoffices  estabUshed  in  all  the  United 
States  in  the  year  1789 ;  that  the  whole  amount  of  postage  in  1790 
was  only  $37,935 ;  and  the  number  of  miles  trsvelled  by  the  muls 
only  1875.^  This  may  be  in  part  attributable  to  the  state  of  the  coun- 
try, and  the  depresBion  of  all  the  commercial  and  other  interests  of 
the  country.  But  t^e  power  itself  was  so  crippled  by  the  confederar 
tion,  that  it  could  accomplish  little.  The  national  government  did  not 
possess  any  power,  except  to  establish  posteSces  from  state  to  state, 
(leaving  perhaps,  though  not  intended,  the  whole  interior  postoffices 
in  every  state  to  tie  own  regulation,)  and  the  postage,  that  could  be 
taken,  was  not  allowed  to  be  beyond  the  actual  expenses  ;  thus  shut- 
ting up  the  avenue  to  all  improvements.  In  short,  like  every  other 
power  tmder  tlie  confederation,  it  perished  from  a  jealousy,  which 
required  it  to  live,  and  yet  refused  it  appropriate  nourishment  uid  sus- 
tenance.' 

§  1127.  Id  the  first  draft  of  the  eonstitntaon,  the  clause  stood  thus, 
"  Congress  shall  have  power  to  establish  postoffices,"  It  was  subse- 
quently amended  by  adding  the  words  "  and  pwt-roads,"  by  the  vote  of 
fflz  states  against  five ;  and  then,  as  amended,  it  passed  without  oppo- 
ffltion.*  It  is  observable,  that  the  confederation  gave  only  the  power 
to  establish  and  regalate  pogt^fficeg ;  and  therefore  the  amendment 
introduced  a  new  and  substantive  power,  unknown  before  in  the  national 
government. 

§  1128.  Upon  the  constmction  of  this  clause  of  the  constitution, 
two  opposite  opinions  have  been  expressed.  One  maintuns,  that  the 
power  to  establish  post-offices  and  post-roads  can  intend  no  more,  than 
the  power  to  direct,  where  post-offices  shall  be  kept,  and  on  what 
roads  the  muls  shall  be  carried."    Or,  as  it  has  been  on  other  occar 


>  There  ia,  in  Biot«n  and  Dnane'i  EditioD  of  the  Lawi  of  the  United  States,  (vol.  1, 
p.  &49,  &G.)  an  acconnt  of  the  pwt-oSce  eBlabliahment,  dDring  tlie  revelation  and  before 
(he  consiitntion  wu  adopted.  Dr.  FntuldiDiTM  appointed,  in  Jnly,  1775,  the  first  port- 
lUBiur-seDemL  Theactof  1783dlrected,lhBt  amailihonldbecanied  atleast  oncein 
everj  week  to  and  from  each  stated  poat-ofllce. 

*  American  Almanac,  1B30,  p.  SIT;  Dr.  Lieber's  Encjc.  Amer.  attide  PctU;  ante, 
vol.  ilL  p.  34,  note. 

*  S«e  Sergeant  on  ConM.  Introdaction,  p.  17,  (9d  edidon.) 

*  Joomal  of  ConrentioQ,  230,  296,  297,  SGI,  397. 
■4  Emot'i  Debates,  279. 
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Bions  expressed,  the  power  to  establiah  prat-roads  is  &  power  to  de»g- 
nate  or  point  out  what  roads  shall  be  mail-roada,  and  the  right  of  pass- 
age or  way  along  tfaem,  when  so  designated.'  The  other  muotiuaB, 
tiiat  although  these  modes  of  exercising  the  power  are  perfectly  con- 
stitutional ;  yet  they  are  not  the  whole  of  the  power,  and  do  not  exhaust 
it.  On  the  contrary,  the  power  comprehends  tiie  right  to  make,  oe 
construct  any  roads  which  congress  may  deem  proper  for  the  convey- 
ance of  the  mail,  and  to  keep  them  in  due  repur  for  such  purpose. 

^  1129.  The  grounds  of  the  former  ojnnion  seetn  to  be  as  follows. 
The  power  (^ven  under  the  confederation  never  practically  received 
any  other  construction.  Congress  oeTer  undertook  to  make  any  roads, 
but  merely  demgnated  those  existing  roads,  on  which  the  miul  should 
pass.  At  the  adoption  of  the  constitution  there  is  not  the  slightest 
evidence,  that  a  different  arrangement,  as  to  the  limits  of  the  power, 
was  contemplated.  On  the  contrary,  it  was  treated  by  the  Federalist, 
as  a  harmless  power,  and  not  requiring  any  comment.*  The  practice 
of  the  government,  since  the  adoption  of  the  constitution,  has  con- 
formed to  this  view.  The  first  act  passed  by  congress,  in  1792,  ia 
eutiUed  "  an  act  to  establish  post-offices  and  post-roads."  The  first 
aectbu  of  tliis  act  established  many  postroffices  as  well  as  post^roada. 
It  was  ccmtinued,  amended,  and  finally  repealed,  by  a  series  of  acts 
from  1792  to  1810 ;  all  of  which  acts  have  the  same  title,  and  tiie 
same  proviaons  declaring  certain  roads  to  be  post-roads.  From  all  of 
which  it  is  manifest,  that  the  legislature  supposed,  that  they  had  estab- 
lished post-roads  in  the  sense  of  the  constitution,  when  they  declared 
certain  roads,  then  in  enstence,  to  be  postroads,  and  designated  the 
routes,  along  which  the  nuuls  were  to  pass.  As  a  farther  proof  upon 
this  subject,  the  statute  book  contains  many  acts  passed  at  various 
times,  during  a  period  of  more  than  twenty  years,  discontinuing 
certain  postrroads.^  A  strong  argument  ia  also  derivable  from  tlie 
practice  of  continental  Europe,  which  must  be  presumed  to  have  been 
known  to  the  framers  of  the  constitution.  Different  nations  in  Europe 
have  established  posts,  and  for  mutual  convenience  have  stipulated  a 
firee  passage  for  the  poets  arriving  on  their  frontier  through  their 
territories.  It  is  probable,  that  the  constitution  intended  nothing 
more  by  this  provision,  than  to  enable  congress  to  do  by  law,  without 


I  4  Elliot's  Debalea,  354)  Ibid.  333.  '  The  Federallit,  No.  12. 

1  4  Elliot's  Deb>t«a,  354. 
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consaltiag  the  states,  what  in  Europe  can  be  done  only  hy  treaty  or 
compact.  It  was  thought  necessary  to  insert  an  express  provisioa  in 
the  constitution,  enabling  the  government  to  exercise  Jurisdiction  over 
ten  miles  sqaare  for  a  seat  of  government,  and  of  such  places,  as 
should  be  ceded  by  the  states  for  forts,  arsenals,  and  otter  Bimilair 
purposes.  It  is  incredible,  that  such  solicitude  should  have  been 
expressed  for  such  inconsiderable  spots,  and  yet  that,  at  the  same 
time,  the  ctmstitution  intended  to  convey  by  implication  the  power  to 
construct  roads  throughout  the  whole  country,  with  the  consequent 
right  to  use  the  timber  and  soil,  and  to  exercise  Jurisdiction  over 
them.  It  may  be  stud,  that,  unless  congress  have  the  power,  the 
mail-roads  might  be  obstructed  or  discontinued,  at  the  will  of  the 
state  authorities.  But  that  consequence  does  not  follow  ;  for  when  a 
road  is  declared  by  law  to  be  a  m^-road,  the  United  States  have  a 
right  of  way  over  it ;  and,  until  the  law  is  repealed,  such  an  interest 
in  die  use  of  it,  as  that  the  state  authorities  could  not  obstruct  it.^ 
The  terms  of  the  constitution  are  perfectly  satisfied  by  this  limited 
constraction,  and  the  power  of  congress  to  make  whatever  roads  they 
may  please,  in  any  state,  would  be  a  most  serious  mroad  upon  the 
rights  and  jurisdiction  of  the  states.  It  never  could  have  been  con- 
templated.^ 


'  4  Elliot's  DebMM,  3M,  35S. 

•  AmuG  of  the  difficulties  sttendant  npon  this  oitremely  strict  o 
has  \fsea  attempted,  irbich  U  more  liberal,  bnt  which  has  been  thought  (u  will  be  here- 
sftar  Been)  to  lanfadtr  du  tabauaae  of  the  ui^imieDt.  It  will  be  most  satiifiictorj  to 
gire  it  in  the  reij  wotda  of  its  moat  distinguished  adrocate : 

"  The  fint  of  these  grant*  ii  In  the  following  words ;  '  CongreM  shall  have  power  to 
establish  pMl-officei  and  post-roads.'  What  is  the  just  import  of  these  words,  and  Ibe 
estent  ot  ibe  grant  ?  The  word  '  establish '  is  the  ruling  lenn ;  ■  post-offices  and  poA- 
roads'aro  the  anbjects,  on  which  it  acts.  Tbe  qaestioa,  therefore,  is,  what,  power  ii 
gntnled  by  that  word  1  The  sense,  in  which  words  ai«comiiioal;ased,iB  that,  in  which 
Ihcf  an  H)  be  understood  in  all  transacdon^  between  public  bodies  and  individuals. 
The  intention  of  the  parties  is  to  prevail,  and  there  is  no  better  waj  of  ascertaining  it, 
than  by  giving  to  the  terms  used  their  ordinary  import.  If  we  were  to  ask  any  number 
of  our  most  enlightened  citizens,  who  had  no  connection  with  pnblic  affain,  and  whoca 
minds  were  unprejudiced,  what  was  the  import  of  the  word  '  establish,'  and  tbe  extent  of 
the  grant,  which  it  controls,  we  do  not  think,  that  there  woold  be  any  difference  of 
opinion  among  them.  We  are  satisfied,  that  all  of  them  would  answer,  that  a  power 
WM  thereby  giren  to  congress  to  fix  on  tbe  towns,  court-honse*,  and  other  placet, 
throagfaont  oar  nnion,  at  which  there  should  be  poit-offlces ;  the  routes,  by  which  tba 
Buila  should  be  earned  from  one  post-office  to  another,  so  as  to  diffuse  intelligence  •• 
exiensiTdj,  and  In  make  the  intdtotioa  asnseftil,  aspiMuUei  to  fix  the  posti^  to  ba 
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§  1130.  The  grounds  ttpon  which  the  other  opinion  is  mainttuned, 
are  as  foUowB :  This  is  not  a  question  of  implied  power ;  but  of  express 


pkid  on  every  letter  oad  packet  drns  carried  to  lupport  tbe  egtabliihment ;  aad  to  protect 
tin  pogt^fficcB  uid  malls  flrom  robbery,  by  paniahtDg  those  who  should  commit  tha 
oflWce.  The  idea  of  a  right  to  lay  off  the  roads  of  the  United  States,  on  a  general 
scale  of  improvement;  to  take  the  soil  rrom  the  proprietor  by  force;  to  establish  turn- 
pikes and  tolls,  and  to  punish  ofleiidera  !□  the  manner  stated  above,  would  never  occnr 
to  any  such  person.  The  use  of  the  existing  road,  by  the  stage,  mail-csrrier,  or  post- 
boy, in  passing  over  it,  as  otbcn  do,  is  ail  that  would  be  thought  of;  the  joiisdidion  and 
soil  remaining  to  the  state,  with  a  right  in  the  state,  or  those  authorized  by  its  IcgislatnrQ, 
to  change  the  road  at  pleasure. 

"  The  intention  of  the  parties  is  supported  by  other  proof,  which  ought  to  place  it 
tieyond  all  doubt.  Id  the  former  act  of  government,  (the  confederation,)  we  find  a  grant 
fbr  the  same  purpose,  expressed  in  the  following  words :  "  The  United  States,  in  con- 
gress OHfiCmbled,  shall  have  the  sole  and  exclusive  right  and  power  of  establishing  and 
TCguUting  po^Hjffices  from  one  state  to  another,  throughout  the  United  Stales,  and  of 
exacting  such  postage  oa  the  papera  passing  through  the  same,  as  may  be  requisite  to 
defray  the  expeasea  of  the  said  post-office-'  The  term  '  esiahlish '  was  likewise  the  ruling 
one,  in  that  instrument,  and  was  evidently  intended,  and  underalood,  to  give  a  power 
simply  and  solely  to  fix  where  there  should  be  pos^offices.  By  traiiEferring  this  term 
from  the  confoderatios  into  the  constitution,  it  was  donbtiess  intended,  that  it  should  be 
understood  in  the  same  sense  in  the  latter,  that  it  vas  In  the  fonner  instmmenc,  and  to 
be  ^plied  alike  to  post-office,  and  poet-roads.  In  whatever  sense  it  is  applied  lo  post- 
offices,  it  must  be  appUed  in  the  same  setise  to  poat-roads.  But  it  may  be  asked,  if 
such  was  tiio  intendoo,  why  were  not  an  the  other  terms  of  the  grant  transferred  with  it? 
The  reason  is  obvious.  The  confederation  being  a  bond  of  union  between  independent 
stales,  It  was  necessary,  in  granting  the  poweiB,  which  were  to  be  exercised  over  them, 
to  be  very  esplicit  and  minute  in  defining  the  powers  granted.  But  the  constitution,  to 
tbe  extent  of  its  powers,  having  incorporated  the  slates  into  one  government,  li^e  the 
government  of  the  states,  individoally,  fewer  words,  in  deHaing  tbe  powers  granted  by  it, 
were  not  only  adequate,  but  perh^s  better  adapted  to  the  parpose.  We  find,  that 
brevity  is  a  characteristic  of  tiie  iostmnient.  Had  it  been  isleudsd  to  omvey  a' more 
enlarged  power  in  the  coustitntioii,  than  had  been  granted  in  tlie  confederatioa,  sutely 
tbe  same  controlling  term  would  not  have  been  used ;  or  odier  words  would  have  been 
sujded.  Ub  show  sach  intention,  and  to  mark  the  extent,  to  which  the  power  sboald  be 
carried.  It  is  a  liberal  constmctioD  of  the  powen  granted  in  the  constitution,  by  thia 
tenn,  to  include  in  it  all  tiie  powers,  that  were  granted  in  the  confederation  by  terma, 
which  speeiflcttlly  defined,  and  (as  was  supposed)  extended  their  limits.  It  would  be 
absurd  to  say,  that,  by  Omitting  ftom  the  constitution  any  portion  of  tiie  phraseology, 
which  was  deemed  important  in  the  confederation,  the  impart  of  that  term  was  enlaived, 
and  with  it  the  powera  of  the  constitution,  in  a  proportional  d^ne,  beyond  what  they 
were  in  the  confederation.  Tbe  right  to  exact  postage  and  to  protect  tiie  poit-offlcea 
and  mails  from  robbery,  by  punishing  the  offenders,  may  fairly  be  considered,  as  ind- 
denls  to  the  grant,  since,  without  it,  the  object  of  the  grant  mi^t  be  defeated.  What- 
ever is  absolniely  necessary  to  the  accomplishmentt^theohject  of  the  grant,  though  not 
•pedfled,  may  &ir1y  be  considered  as  included  in  it  Bvjvai  tilii  the  doctiiiu  of  ind- 
dtnlal  power  eamiot  be  carried. 
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power.     We  are  not  now  looking  to  what  are  properly  incidents,  or 
meaDB  to  carry  into  effect  ^ven  powers ;  but  are  to  conBtnie  the  terms 


"If  we  go  back  to  the  origin  of  our  settlements  and  inititntiona,  and  trace  thdt 
pragreu  down  to  the  TUvoIution,  we  ibaU  aee,  that  it  ws«  in  this  senac,  and  in  none 
other,  that  the  power  waa  exercieed  by  all  our  colonial  goTenuuenta.  Post-officea  were 
made  for  the  cODDtiy,  and  not  the  coantiyfor  them.  The/  are  the  oflBpringof  improTO- 
menL  They  never  go  before  It '  Sectlementa  are  fint  mode ;  after  wbich  the  progreaa 
ia  UDiform  and  limple,  extending  to  objecta  in  r^nlar  order,  moet  necesaary  to  the  com- 
fert  of  man ;  schools,  places  of  public  worship,  coDrt-honses,  and  markets ;  post-offices 
follow.  Boads  may,  indeed,  be  said  to  be  coeval  with  settlemenu.  They  lead  to  all  the 
places  mentioned,  and  to  every  other,  which  the  voriona  and  complicated  interests  of 
society  require. 

"  It  is  believed,  that  not  one  example  can  be  given,  from  the  Scat  settlement  of  oui 
country  to  the  adoption  of  thij  constitution,  of  a  post-office  being  established,  wiihoat 
a  view  to  enisling  roads ;  or  of  a  single  road  having  been  made  by  pavement,  turn- 
pike, &G.  for  the  sole  parpose  of  accommodating  a  post-office.  Such,  too,  is  the  uniform 
pTOgttss  of  all  societies.  In  grantang  then  this  power  to  the  United  States,  it  WM, 
nndonbtedly,  intended  by  the  Inmcrs  and  ratiflera  of  the  conslitulion,  to  coovey  it  in 
the  sense  and  extent  only  in  which  it  had  beeit  tindentood  and  exercised  by  the  pievioos 
authorities  of  the  conatry. 

"This  condnsion  is  coniinned  by  the  object  of  the  grant  and  the  manner  of  its  execu- 
tion. The  object  is  the  transportation  of  the  mail  throagbont  the  United  States,  which 
may  be  done  on  boisebock,  and  was  so  done,  until  lately,  since  the  establishment  of 
ilagci.  Between  the  great  towns,  and  in  other  places,  where  the  population  is  dense, 
stages  aifl  pt^erred,  because  they  afford  an  additional  opportunity  to  make  a  profit  from 
passeogen.  But  where  the  population  is  sparse,  and  on  cross  roads,  it  is  generally  earned 
on  horeeback.  Unconnected  with  passengers  and  other  objects,  it  cannot  be  doubted, 
that  the  mul  itself  may  be  carried  in  every  part  of  our  onioo,  with  nearly  as  much 
economy,  and  greater  despatch,  on  horseback,  than  in  a  stage ;  and  in  many  parts  with 
mncb  greater.  In  every  port  of  the  anion,  in  which  stages  can  be  preferred,  the  roads 
are  sufficiently  good,  provided  those  which  serve  for  every  other  purpose,  will  accom- 
modate them.  In  every  other  part,  where  horses  alone  are  used,  if  other  people  pass 
them  on  horseback,  surely  the  mail-carrier  can.  For  on  object  so  simple  and  so  easy  in 
the  execution,  it  would,  doubtless,  excite  surprise,  if  it  should  be  thonght  proper  to 
appoint  commissiooers  to  lay  off  the  country  on  a  great  scheme  of  improvement,  with 
the  power  to  shorten  distances,  reduce  heights,  level  mountains,  and  pave  surfaces. 

"  If  the  United  States  possessed  the  power  contended  for  under  this  grant,  might  they 
not,  in  adopting  the  roods  of  die  individual  states  for  the  carriage  of  the  moil,  as  has 
been  done,  ossimie  jsiisdietioa  over  them,  and  preclude  a  right  to  interfere  with  or  alter 
them  1  Might  they  not  establish  turnpikes,  and  exercise  ali  the  other  acts  of  sovereignty, 
above  stated,  over  such  roods,  necessary  to  protect  them  frotn  injury,  and  defray  the 
expense  of  repairing  tfaemi  Surely,  if  the  right  exists,  these  consequences  necessarily 
followed,  as  soon  as  the  road  was  established.  The  absurdity  of  such  a  pretension  must 
be  apparent  to  all,  who  examine  iL  In  this  way,  a  lorge  portion  of  tlie  territory  of  every 
stole  might  be  taken  from  it ;  for  thera  is  scarcely  a  road  in  any  state,  which  will  not  bs 
used  for  the  transportation  of  the  moil.  A  new  Geld  for  legislation  and  ititemal  govem- 
inent  wonM  Uiu  b»  Opened."   Pieddent  Momoe's  UesHge,  of  4lli  May,  isas,  p.  it 
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of  an  express  power.  The  words  of-  the  oonstatution  are,  "  Congress 
shall  have  power  to  establish  postofGces  and  poetroads."  What  is  the 
true  meaniDg  of  these  words  ?  There  is  no  such  known  sense  of 
the  word  '*  establish,"  as  to  "  direct,"  "  designate,"  or  "  point  oat." 
And  if  there  were,  it  does  not  follow,  that  a.  special  or  peculiar  sense 
b  to  be  given  to  the  words,  not  conformable  to  their  general  meaning, 
onlesa  that  sense  be  required  by  the  context,  or,  at  least,  better  harmo- 
nizes with  the  snbject-matter,  and  objects  of  the  power,  than  any  other 
sense.  That  cannot  be  pretended  in  the  present  case.  The  received 
general  meanings,  if  not  ^e  only  meanings  of  the  word  *'  establish," 
are,  to  settle  firmly,  to  confirm,  to  fix,  to  form  or  modify,  to  found,  to 
build  firmly,  to  erect  permanently.'  And  it  is  no  small  objection  to 
any  construction,  that  it  requires  the  word  to  be  deflected  from  its 
received  and  usual  meaning ;  and  ^ves  it  a  meaning  unknown  to,  and 
unacknowledged  by  lexicographers.  Especially  is  it  objectionable  and 
inadmissible,  where  the  received  and  common  meaning  harmonizes 
with  the  subject-matter  j  and  if  the  very  end  were  required,  no  more 
exact  expression  could  ordinarily  be  used.  In  legislative  acts,  in  state 
papers,  and  in  the  constitution  itself,  the  word  is  found  with  the  same 
general  sense  now  insisted  on ;  that  is,  in  the  sense  of,  t«  create,  to 
form,  to  make,  to  constrjict,  to  settle,  to  build  np  with  a  view  to  per- 
manence. Thus,  our  treaties  speak  of  establishing  regulations  of 
trade.  Our  laws  speak  of  ettabliiMng  navy-hospitals,  where  land  ia 
to  be  purchased,  work  done,  and  buildings  erected;  of  ettahlishing 
trading-houses  with  the  Indians,  where  houses  are  to  be  erected  and 
other  things  done.  The  word  is  constantly  used  in  a  like  sense  in  the 
articles  of  confederation.  The  authority  is  therein  given  to  congress 
of  egtablUhing  rules  in  cases  of  captures  ;  of  ettablithing  courts  of 
appeal  in  cases  of  capture ;  and,  what  is  directly  in  point,  of  etiablwh- 
ing  and  regulaUng  pogt-officM.  Now,  if  the  meaning  of  the  word 
here  was  amply  to  point  out,  or  designate  post-offices,  there  would 
have  been  an  end  of  all  farther  authority,  except  of  regulating  the 
postK>ffices,  so  designated  and  pointed  out.  Under  such  circum- 
stances, how  could  it  have  been  possible  under  that  instrument  (which 
declares,  that  every  power  not  expreatHy  delegated  shall  be  retained 
by  the  states)  to  find  any  authority  to  carry  the  mail,  or  to  make  con- 


'  Johiuon'a  Diet  od  ■««.,■  'Webster's  Diet  Hud. 
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tracts  for  tbls  pnrpose  ?  much  more  to  prohibit  an;  other  persona 
under  penalties  from  conre^mg  letters,  despatches,  or  other  packets 
&om  one  place  to  another  of  tiiQ  United  States  ?  The  very  first  act 
of  the  continental  congress  on  this  subject 'was,  "  for  establishing  & 
post,"  (not  &  post-office ;)  and  it  directed,  "  that  a  line  of  poets  be 
appointed  under  the  direction  of  the  postmaster-general,  from  Fal- 
mouth, in  New  England,  to  Savannah,  in  Georgia,  with  as  many  cross 
poets,  as  he  shall  think  fit ; "  and  it  directs  the  necessary  expenses  of 
the  "^ata&Uahment "  beyond  the  revenue  to  be  pud  out  by  the  United 
Colonies.^  Under  this,  and  other  supplementary  acts,  the  establish- 
ment continued  until  October,  1782,  when,  under  the  articles  of  con- 
federation, the  establishment  was  reorganized,  and,  instead  of  a  mere 
appointment  and  designation  of  post-offices,  provision  was  made,  "  that 
a  continued  communication  of  posts  throughout  the  United  States  shall 
be  eatabliahsd  and  mainttuned,"  &:c. ;  and  many  other  regulations  were 
made,  wholly  incompatible  with  the  narrow  constmetios  of  the  words 
.  now  contended  for.' 

^  1131.  The  Qonstitution  itself  also  uniformly  uses  the  word  "  estar 
blished"  in  the  general  sense,  and  never  in  this  peculiar  and  narrow 
sense.  It  speaks  in  the  preamble  of  one  motive  being,  "  to  estabUih 
justice,"  and  that  the  people  do  ordaut  and  eatoMiah  this  constitution. 
It  ^ves  power  to  estabUth  a  vmiform  role  of  naturalization  and  uniibna 
laws  on  the  subject  of  bankruptcies.  Does  not  this  authorize  congreaa 
to  make,  create,  form,  and  construct  laws  on  these  subjects  ?  It 
declares,  that  the  judicial  power  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts,  as  congress  may,  from  time  to  time,  ordaia 
and  eitabUth,  Is  not  a  power  to  establish  courts  a  power  to  create, 
and  make,  and  regulate  them  !  It  declares,  that  the  ratification  of 
nine  states  shall  be  sufficient  for  the  establiahment  of  this  c<K)stitatioa 
between  the  states  so  ratifying  the  same.'  And  in  one  of  the  amend- 
ments, it  ^videe,  that  congress  shall  make  no  law  respecting  an  eattk- 
blithment  of  religion.  It  is  plain,  that  to  construe  the  word  in  any  <^ 
these  cases,  as  equivalent  to  designate,  or  point  out,  would  be  abso- 
lutely absurd.    The  clear  import  of  the  word  is,  to  create,  and  form. 


I  Ordinance  of  aeihJul;,  ITTSi  1  Jonnutl  of  Congnm,  ITT,  17S. 

■  Onliiuuice,  18  Oct.  1782;  1  U,  S.  Ijows,  (Bioreu  &  Doane,)  651 ;  7  Joum.  of  Con. 
greiu,  503. 
'  See  4  ElUot'i  DdMtM,  336. 
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and  fix  in  a  settled  manner.  Beferring  it  to  tiie  snbject-matter,  the 
sense,  in  no  instance,  can  be  mistaken.  To  establish  courts  is  to 
create,  and  form,  and  regulate  them.  To  establish  rules  of  naturali- 
sation ia  to  frame  and  confirm  such  rules.  To  establish  laws  on  the 
subject  of  bankruptcies  is  to  frame,  fix,  and  pass  them.  To  establish 
the  constitution  is  to  make,  and  fix,  and  erect  it,  as  a  permanent  form 
of  government.  In  the  same  manner,  to  establish  post-ofiices  and  post- 
roads  is  to  frame  and  pass  laws,  to  erect,  make,  form,  regulate,  and 
preserve  them.  Whatever  is  uecessar;,  whatever  is  appropriate  to 
this  purpose,  is  within  the  power. 

^  1182.  Besides  ;  upon  this  narrow  construction,  what  becomes  of 
the  power  itself  ?  If  the  power  be  to  point  outy  or  detignate  post- 
offices,  then  it  supposes,  that  there  already  exist  some  offices,  out  of 
which  a  designation  can  be  made.  It  supposes  a  power  to  select 
among  things  of  the  same  nature.  Now,  if  an  office  does  not  already 
exist  at  the  place,  how  can  it  be  designated,  as  a  post-office  ?  If  70a 
cannot  create  a  postoffice,  70U  can  do  no  more  than  mark  out  one 
already  existing.  In  short,  these  rules  of  strict  construction  might  be 
{Nressed  still  farther ;  and,  as  the  power  is  only  given  to  designate,  not 
<^ce8,  but  post-offices,  the  latter  must  be  already  in  existence  ;  for 
otherwise  the  power  most  be  read,  to  denguate  what  offices  shall  be 
used,  as  post-offices,  or  at  what  places  post-offices  shall  be  reco^ized ; 
either  of  which  is  a  departure  from  the  supposed  literal  interpretation. 

$  1133.  In  the  next  place,  let  us  see,  what  upon  this  narrow  inter- 
pretation becomes  of  the  power  in  another  aspect.  It  is  to  establish 
postoffices.  Kow,  the  argument  supposes,  that  this  does  not  authorize 
the  purchase  or  erection  of  a  building  for  an  office  ;  but  it  does  neces- 
sarily suppose  the  authority  to  erect  or  create  an  office  ;  to  regulate 
Uie  duties  of  the  officer ;  and  to  fix  a  place  (offidna)  where  his  bum- 
ness  is  to  be  performed.  It  then  unavoidably  includes,  not  merely  a 
power  to  designate,  but  a  power  to  create  the  thing  intended,  and  to 
do  all  other  acts  to  make  the  tlung  effectual ;  that  is,  to  create  the 
whole  system  appropriate  to  a  postoffice  establishment.  Now,  this 
involves  a  phun  departure  from  the  very  ground  of  the  argument.  It 
ia  no  longer  a  power  to  designate  a  tlung,  or  mark  out  a  route  ;  but  it 
is  a  power  to  create,  and  fix  every  other  thing  necessary  and  appropriate 
to  post-offices.  The  argument,  therefore,  resorts  to  implications  in 
order  to  escape  from  its  own  narrow  interpretation ;  and  the  very 
power  to  de»gaate  becomes  a  power  to  create  offices,  and  frame  ays- 
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terns,  and  institute  penalties,  and  raise  revenue,  and  make  contracts. 
It  becomes,  in  fact,  the  very  thing,  which  the  other  argument  supposes 
to  be  the  natural  sense,  viz.  the  power  to  erect  and  nuuntain  &  post- 
office  establishment. 

§  1134.  Under  any  other  interpretation,  the  power  itself  would 
become  a  mere  nullity.  If  resort  be  had  to  a  very  strict  and  critical 
ezanunalaon  of  the  words,  the  power  "  to  establish  postoffices"  imports 
no  more  than  the  power  to  create  the  offices  intended ;  that  done,  the 
power  is  exhausted,  and  the  words  are  satisfied.  The  power  to  create 
the  office  does  not  necessanly  include  the  power  to  carry  the  miul,  or 
regulate  the  conveyance  of  letters,  or  employ  carriers.  The  one  may 
exist  independently  of  the  other.  A  state  might  without  absurdity 
pOBsess  the  right  to  carry  the  mail,  while  the  United  States  might  pos- 
sess the  right  to  designate  the  post-offices,  at  which  it  should  be  opened, 
and  provide  the  proper  officers ;  or  the  converse  powers  might  belong 
to  each.  It  would  not  be  impracticable,  though  it  would  be  extremely 
inconvenient  and  embarrassing.  Yet,  no  man  ever  imagined  such  a 
construction  to  be  justifiable.  And  why  not  ?  Plainly,  because  con- 
stitndons  of  government  are  not  instruments  to  be  scrutinized,  and 
weighed  upon  metaphysical  or  grammatical  mceties.  They  do  not 
turn  upon  ingenious  subtleties  ;  but  are  adapted  to  the  bufflness  and 
exigencies  of  human  society ;  and  the  powers  ^ven  are  understood  in 
a  large  sense,  in  order  to  secure  the  public  interests.  Common  sense 
becomes  the  guide,  and  prevents  men  from  dealing  with  mere  logical 
abstractions.  Under  the  confederation,  this  very  power  to  establish 
poetoffices  was  construed  to  include  the  other  powers  already  named, 
and  others  far  more  remote.  It  never  entered  into  the  heads  of  the 
vise  men  of  those  days,  that  they  possessed  a  power  to  create  poet^ 
offices,  without  the  power  to  create  all  the  other  things  necessary  to 
make  postn^ffices  of  some  human  use.  They  did  not  dream  of  post- 
offices  without  posts,  or  muls,  or  routes,  or  carriers.  It  would  have 
been  worse  than  a  mockery.  Under  the  confederatjou,  with  the  strict 
limitation  of  powers,  which  that  instrument  conferred,  they  put  into 
operation  a  large  system  for  the  appropriate  purposes  of  a  post-office 
establishment.*  Ko  man  ever  doubted,  or  denied  the  constitutionality 
of  this  exercise  of  the  power.    It  was  largely  construed  to  meet  the 
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obvious  intent,  for  which  it  was  delegated.  The  words  of  the  constitu. 
tion  are  more  extensive,  than  those  of  the  confederation.  In  the  latter, 
the  words  to  establish  " port-roadt"  are  not  to  be  found.  These  words 
were  certainly  added  for  some  purpose.  And  if  any,  for  what  other 
purptise,  than  to  encfble  congress  to  lay  out  and  make  roads  ?  ^ 

^  11S5.  Under  the  constitution  congress  has,  without  any  question. 
ing,  ^ven  a  liberal  construction  to  the  power  to  establish  post-offices 
and  poatroads.  It  has  been  truly  said,  that  in  a  strict  sense,  *'  this 
power  is  executed  by  the  single  act  of  making  the  establishment.  But 
&om  this  has  been  inferred  the  power  and  duty  of  carrying  the  mul 
along  the  post^road  from  one  post^ffice  to  another.  And  from  this 
implied  power  has  been  again  inferred  the  right  to  punish  those,  who 
steal  letters  from  the  postoffice,  or  rob  the  miul.  It  may  be  said  with 
some  plausibility,  that  the  right  to  carry  the  miul,  and  to  punish  those, 
who  rdb  it,  is  not  indispensably  necessary  to  the  establishment  of  a 
post^ffice  and  a  post-road.  This  right  is  indeed  essential  to  the  bene- 
ficial exercise  of  the  power ;  but  not  indispensably  necessary  to  its 
existence."  * 

^  1136.  The  whole  pracljcal  course  of  the  government  upon  this 
sabject,  from  its  first  organization  down  to  the  present  tjme,  under 
every  administration,  has  repudiated  the  strict  and  narrow  construction 
of  the  words  above  mentioned.^  The  power  to  establish  post-offices 
and  post-roads  has  never  been  understood  to  include  no  more  than  the 
power  to  point  out  and  deEUgnate  post-offices  and  post-roads.  Kesort 
has  been  constantly  had  to  the  more  expanded  sense  of  the  word 
"  establish ; "  and  no  other  sense  can  include  the  objects,  wMch  the 
postoffice  laws  have  constantly  included.  Nay,  it  is  not  only  not  true, 
that  these  laws  have  stopped  short  of  an  exposition  of  the  words  suffi- 
ciently broad  to  justify  the  making  of  roads ;  but  they  have  included 
exercises  of  power  far  more  remote  from  the  immediate  objects.  If 
the  practice  of  the  government  is,  therefore,  of  any  weight  in  giving  a 
constitutional  interpretation,  it  is  in  favor  of  the  Uberal  interpretation 
of  the  clause. 

§  1137.  The  &ct,  if  true,  that  congress  hare  not  hitherto  made 
any  roads  for  the  carrying  of  the  mail,  would  not  affect  the  right 


■  4  Elliot's  Deb«(«s,  356. 
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or  touch  the  question.  It  is  not  doubted  that  the  power  ia  properly 
carried  into  effect  by  making  certain  state  roads  post-roads.  When 
congress  found  those  roads  suited  to  the  purpose,  there  could  be  no 
constitutional  reason  for  refuuDg  to  establish  them  aa  mul-routes. 
The  exercise  of  authori^  was  clearly  within  the  scope  of  the  poner. 
But  the  argument  would  hare  it,  that  because  this  exercise  of  the 
power,  clearly  within  its  scope,  has  been  hitherto  restriuned  to  making 
esisting  roads  postroads,  therefore  congress  cannot  proceed  consti- 
tutionally to  make  a  post-road  where  no  road  now  exists.  This  is 
clearly  what  lawyers  call  a  non  lequitur.  It  might  with  just  as  much 
propriety  be  urged,  that,  because  congress  had  not  hitherto  used  a 
particular  means  to  execute  any  other  given  power,  therefore  it  could 
not  now  do  it.  If,  for  instance,  congress  bad  never  provided  a  ship 
for  the  navy  except  by  purchase,  they  could  not  now  authorize  ships 
to  be  built  for  a  navy,  or  d  converse.  If  they  had  not  Md  a  tax 
on  cert»n  goods,  it  could  not  now  be  done.  If  they  had  never  erectod 
a  custom-house,  or  a  court-house,  they  could  not  now  do  it.  Such 
a  mode  of  reasonbg  would  he  deemed  by  all  persons  wholly  inde- 
fensible. 

§  1138.  But  it  is  not  admitted  that  congress  have  not  exercised  this 
very  power,  with  reference  to  tiiis  very  object.  By  the  act  of  21sb  of 
April,  1806,  (ch.  41,)  the  pre^dent  was  authorized  to  cause  to  be 
opened  a  road  from  the  frontier  of  Georgia,  on  the  route  from  Athens 
to  New  Orleans  ;  and  to  cause  to  be  opened  a  road  or  roads  through 
the  territory,  then  lately  ceded  by  the  Indians  to  the  United  States, 
from  the  river  Mississippi  to  the  Ohio,  and  to  the  former  Indian  boun- 
dary line,  which  was  established  by  the  treaty  of  Greenville ;  and  to 
caase  to  be  opened  a  road  from  Nashville,  in  the  state  of  Tennessee, 
to  Natohez,  in  the  Missisuppi  Territery.  The  same  remark  applies  to 
the  act  of  29th  of  March,  1806,  (ch.  19,)  "  to  regulate  the  laying  out 
"  and  making  a  road  from  Cumberland,  in  the  state  of  Maryland,  to  the 
"  state  of  Ohio."  Both  of  these  acts  were  passed  in  the  adminiatra- 
lioD  of  President  Jefierson,  who,  it  is  well  known,  on  other  occo^ons 
maintuned  a  strict  construction  of  the  constitution. 

^  1139.  But,  passing  by  considerations  of  this  nature,  why  does 
not  the  power  to  esteblish  post-offices  and  post-roads  include  the  power 
to  make  and  construct  them,  when  wanted,  as  well  as  the  power  to 
establish  a  nary  hospital,  or  a  custom-house,  a  power  to  make  and 
construct  them  ?  The  latter  is  not  doubted  by  any  persons ;  why, 
TOL.  n.   ■  7 


,.  Google 


74  cOHSTiTcnoir  op  the  ukitsd  states.        [book  m. 

tlien,  is  the  f<Hiner  ?  In  each  case,  the  sense  of  the  ruling  tenn 
"eBtablish"  would  aeem  to  be  the  same  ;  in  each,  the  power  may  be 
carried  into  elfect  by  means  short  of  constructing  or  purcha»ag  the 
things  authorized.  A  temporary  use  of  a  eoitable  site  or  buildings 
may  possibly  be  obtained,  with  or  without  hire.  Besides,  why  may 
not  congress  purchase  or  erect  a  post^ffice  btulding,  and  buy  the 
necessary  land,  if  it  be,  in  their  judgment,  advisable  ?  Can  there  be 
a  just  doubt,  that  a  power  to  establish  post-o£Scea  includes  tlua  power, 
just  as  much  as  a  power  to  establish  custom-houses  would  to  build  the 
latter?  Would  it  not  be  a  strange  construction  to  say,  that  the 
abstract  office  might  be  created,  but  not  the  officina,  or  place,  where 
it  could  be  exercised  ?  There  are  many  phices  peculiarly  fit  for  local 
postroffices,  where  no  suitable  building  might  be  found.  And,  if  a 
power  to  construct  postroffiee  buildings  exists,  where  is  the  restraint 
upon  constructing  roads  ? 

§  1140.  It  is  said,  tbat  there  is  no  reason  why  congress  should  be 
invested  with  ssch  a  power,  seeing  that  the  state-roads  may  and  will 
furnish  convenient  routes  for  the  miul.  When  the  state-roads  do  fur- 
nish such  routes,  there  can  certainly  be  no  sound  policy  in  congress 
making  other  routes.  But  there  is  a  great  diSerenoe  between  the 
policy  of  exercising  a  power  and  the  ri^t  of  exercising  it.  But, 
suppose  the  state  roads  do  not  furnish  (as  in  p(unt  of  fact  they  did  not 
at  the  time  of  the  adoption  of  the  constitution,  and  as  hereafter,  for 
many  exigencies  of  the  government  in  times  of  war  and  otherwise, 
they  may  not)  suitable  routes  for  the  mails,  what  is  then  to  be  done  ? 
Is  the  power  of  the  general  government  to  be  paralyzed  ?  Suppose  a 
mul-road  is  out  of  repiur  and  fonnderous,  cannot  congress  authorize 
the  repair  of  it  ?  If  they  can,  why  then  not  make  it  ori^ally  ?  Is 
the  one  more  a  means  to  an  end  than  the  other  ?  If  not,  then  the 
power  to  carry  the  mails  may  be  obstructed,  nay,  may  be  annihilated, 
by  the  neglect  of  a  state.^  Gould  it  have  been  the  intentioQ  of  the 
constitution,  in  the  exercise  of  this  most  vital  power,  to  make  it  depend- 
ent upon  the  will  or  the  pleasure  of  the  states  ? 

§  1141.  It  has  been  said,  that  when  once  a  state-road  is  made  a 
post-road  by  an  act  of  congress,  the  national  government  have  acquired 
such  an  interest  in  the  use  of  it,  that  it  is  not  competent  for  the  state 
antiiorities  to  obstruct  it.    But  how  can  this  be  made  out  ?    K  the 
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power  of  congresB  is  merely  to  select  or  designate  tlie  mail-roads,  what 
interest  in  the  use  is  acquired  by  the  national  government  any  more 
than  by  any  travellers  upon  the  road  ?  Where  ia  the  power  ^ven  to 
acquire  it  ?  Can  it  be  pretended,  that  a  state  may  not  discontinue  a 
road  after  it  has  been  once  established  as  a  mail-road  ?  The  power 
has  been  constantly  exercised  by  the  states,  ever  since  the  adoption  of 
the  constitution.  The  states  have  altered,  and  discontinued,  and 
changed  such  roads  at  their  pleasure.  It  would  be  a  moat  truly 
alarming  inroad  apon  state  sovereignty  to  declare,  that  a  state-road 
could  never  be  altered  or  discontinued  after  it  had  once  become  a 
mail-road.  That  would  be  to  supersede  all  etat«  authority  over  their 
own  roads.  If  the  states  can  discontinue  their  roads,  why  not  obstruct 
them  ?  Who  shall  compel  them  to  repiur  them  when  discontinued,  or 
to  keep  them  at  any  time  in  good  repfur  ?  No  one  ever  yet  contended 
that  the  national  government  possessed  any  such  compulsive  authority. 
If,  then,  the  states  may  alter  or  discontinue  their  roads,  or  suffer  them 
to  go  out  of  repur,  is  it  not  obvious  that  the  power  to  carry  the  mulfl 
may  be  retarded  or  defeated  in  a  great  measure  by  ttus  constitutional 
exercise  of  state  power  ?  And,  if  it  be  the  right  and  duty  of  congress 
to  provide  adequate  means  for  the  tnuisportation  of  the  mails  wherever 
the  public  good  requires  it,  what  linut  is  there  to  these  meuks,  other 
than  that  they  are  appropriate  to  the  end  ?  ^ 

^  1142.  In  point  of  &ct,  congress  cannot  he  stud,  in  any  exact 
sense  to  have  yet  executed  the  power  to  establish  post-roads,  if  by  that 
power  we  are  to  understand  the  designation  of  particular  state-roads, 
<Hi  which  the  mtuls  shall  be  carried.  The  general  course  has  been  to 
designate  merely  the  towns,  between  which  the  mEuls  shall  be  carried, 
without  aacertwuing  the  particular  roads  at  all.  Thus,  the  Act  of 
20th  of  February,  1792,  ch.  7,  (which  is  but  a  sample  of  the  other 
acts,)  declares,  tiiat  "  the  following  roads  be  established,  as  post-roads, 
namely,  from  Wiscasset  m  the  District  of  Mune  to  Savannah  in 
Oeor^a,  by  the  following  route,  to  wit:  Portland,  Portsmouth,  New- 
buryport,  Ipswich,  Salem,  Boston,  Worcester,"  &:c.  &c. ;  without 
pcdnting  out  any  road  between  those  places,  on  which  it  should  be  car- 
ried. H)ere  are  different  roads  &om  several  of  these  places  to  the 
others.  Suppose  one  of  tiiese  roads  should  be  discontinued,  could  the 
mul-carriers  insist  upon  trarelliog  it  ? 

>  *  Elliot'i  DebUM,  S96. 
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§  1143.  The  truth  is,  that  congress  have  hitherto  acted  under  the 
power  to  &  very  limited  extent  onlj ;  and  will  forever  continue  to  do 
80  from  principles  of  public  policy  and  economy,  except  in  cases  of  an 
extraordinary  nature.  There  can  be  no  motive  to  use  the  power, 
flzoept  for  the  public  good ;  and  circamstaaces  may  render  it  indispen- 
sable to  carry  it  out  in  particular  cases  to  its  full  limits.  It  has 
already  occurred,  and  may  hereafter  occur,  that  post-roads  may  be 
important  and  necessary  for  the  purpose  of  the  union,  in  peace  as  well 
as  in  war,  between  places,  where  there  is  not  any  good  stale-road,  and 
where  the  amount  of  travel  would  not  justify  any  state  in  an  expend- 
iture equal  to  the  construction  of  such  a  state-road.'  In  such  cases, 
as  the  benefit  is  for  the  union,  the  burthen  ought  to  be  borne  by  the 
union.  Without  any  invidious  distinction,  it  may  be  stated,  that  the 
Tnnter  mail-route  between  Philadelphia  and  Baltimore  and  Washing- 
ton, by  the  way  of  the  Susquehannah  and  Havre  de  Grace,  has  been 
before  congress  under  this  very  aspect.  There  is  no  one,  who  will 
doubt  tlie  importance  of  the  best  postrroad  in  that  direction,  (the 
nearest  between  the  two  cities ;)  and  yet  it  is  obvious,  that  the  nation 
alone  can  be  justly  called  upon  to  provide  the  road. 

§  1144.  Let  a  case  be  taken,  when  state  policy  or  state  hostility 
shall  lead  the  le^slature  to  close  up,  or  discontinue  a  road,  the  nearest 
snd  the  best  between  two  great  states,  rivab  perhaps  for  the  trade  and 
intercourse  of  a  third  state ;  shall  it  be  said,  that  congress  has  no  tight 
to  make  or  repair  a  road  for  keeping  open  for  the  mul  tiie  best  means 
of  communication  between  those  states  ?  May  the  national  govern- 
ment be  compelled  to  take  the  most  inconyenient  and  indirect  routes 
for  the  mail  ?  ^  In  other  words,  have  the  statea  a  power  to  say,  how, 
and  upon  what  roads  the  mails  shall  and  shall  not  travel  ?  If  so,  then, 
in  relation  to  post-roads,  the  states,  and  not  the  union,  are  supreme. 

§  1145.  But  it  is  said,  that  it  would  be  dangerous  to  allow  any 
power  in  the  union  to  lay  out  and  construct  post^roads ;  for  then  the 
exercise  of  the  power  would  supersede  the  state  jurisdiction.  This  is 
an  utter  mistake.  If  congress  should  lay  out  and  construct  a  post- 
road  in  a  state,  it  would  still  bo  a  road  within  the  ordinary  territorial 
jurisdiction  of  the  state.    The  state  could  not,  indeed,  supersede,  or 


'  See  Bawle  on  the  Coiutltatkm,  ch.  9,  p.  103,  104. 
*  4  Elliot's  Debat«a,  356. 
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obstniet,  or  discontiaiie  it,  or  prevent  &e  nmon  &om  repfdring  it,  or 
the  muls  from  travellicg  on  it.  But  anbject  to  these  incidental  rights, 
the  right  of  territory  and  jorisdiction,  civilly  and  criminally,  would  be 
complete  and  perfect  in  the  state.  The  power  of  congress  over  the 
road  would  be  limited  to  the  mere  right  of  passage  and  preservation. 
That  of  the  state  would  be  general,  and  embrace  all  other  objects. 
Congress  nndoabtedly  has  power  to  purchase  lands  in  a  state  for  any 
public  purposes,  such  as  forts,  aiaenals,  and  dock-yards.  So,  they 
have  a  right  to  erect  hospitals,  custom-houses,  and  court-houses  in  a 
-state.  But  no  person  ever  imagined,  that  these  places  were  thereby 
removed  from  the  general  jnrisdiclion  of  the  state.  On  the  contrary, 
diey  are  universally  understood,  for  all  other  purposes,  not  inconsistent 
with  the  constitutioaal  rights  and  uses  of  the  union,  to  be  subject  to 
state  authority  and  rights. 

^  1146,  The  clause  respecting  cessions  of  territory  for  the  seat  of 
government,  and  for  forts,  arsenals,  dock-yards,  kc.  has  nothing  to  do 
with  the  point.  But  if  it  had,  it  is  favorable  to  the  power.  That 
ctanae  was  necessary  for  the  purpose  of  ousting  the  state  jurisdiction 
in  tbe  specified  cases,  and  for  vesting  an  exclusive  jurisdiction  in  the 
general  goremment.  No  general  or  exclu»ive  jurisdiction  is  either 
required,  or  would  be  useful  in  regard  to  post-roads.  It  would  he 
inconvenient  for  congress  to  assemble  in  a  place,  where  it  had  not 
ezclufflve  jurisdiction.  And  an  exclusive  jurisdiction  would  seem 
indispensable  over  forts,  arsenals,  dock-yards,  and  oUier  places  of  a 
like  nature.  But  surely  it  will  not  be  pretended,  that  congress  could 
not  erect  a  fort,  or  magarine,  in  a  place  within  a  state,  unless  the 
state  should  cede  the  territory.  The  only  effect  would  be,  that  the 
jurisdiction  in  such  a  case  would  not  be  exclurave.  Suppose  a  state 
should  prohibit  a  sale  of  any  of  the  lands  within  its  boundaries  by  its 
own  citizens,  for  any  pubUc  purposes  indispensable  for  the  union, 
either  military  or  civil,  would  not  ctmgress  possess  a  constitutional 
ri^t  to  demand  and  appropriate  land  within  the  state  for  such  pur- 
poses, making  a  just  compensation  ?  Ezcluuve  jurisdiction  over  a 
road  is  one  tUng ;  the  right  to  make  it  is  qiute  another.  A  tampike 
company  may  be  authorized  to  make  a  road ;  and  yet  may  have  no 
joiiBdictioD,  or  at  least  no  exclusive  jurisiction  over  it. 

^  1147.  The  supposed  silence  of  the  Federalist*  proves  notlung. 
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That  work  was  principally  designed  to  meet  objections,  and  remoTO 
prejudices.  The  poBtoffice  establishment,  in  its  nature  and  character 
and  purposes,  was  so  generally  deemed  useful  and  convenient,  and 
unexceptionable,  that  it  was  wholly  unnecessary  to  expound  its  value, 
or  enlarge  upon  its  benefits. 

§  1148.  Such  is  a  summary  of  tlie  principal  reasomng  on  each  «de 
of  tiib  much  contested  question.  The  reader  most  decide  for  himself, 
npon  the  preponderance  of  the  argument. 

§  1149.  This  question,  as  to  ^e  right  to  lay  out  and  construct  post 
roads,  is  wholly  distinct  from  that  of  the  more  general  power  to  lay  out 
and  make  canals,  and  military  and  other  roads.  The  latter  power 
may  not  exist  at  all;  even  if  the  former  should  be  unquestionable. 
The  latter  turns  upon  a  question  of  implied  power,  as  incident  to  given 
powers.^  The  former  turns  upon  the  true  interpretation  of  words  of 
express  grant.  Nobody  doubts,  that  the  words  "  establish  poat-roads," 
may,  without  violating  their  received  meaning  in  other  cases,  be  con- 
strued BO  as  to  include  the  power  to  lay  out  and  construct  roads.  The 
question  is,  whether  that  is  the  true  sense  of  the  words,  as  used  in  the 
constitution.  And  here,  if  ever,  the  rule  of  interpretation,  which 
requires  us  to  look  at  the  nature  of  the  instrument,  and  the  objects  of 
tiie  power,  as  a  national  power,  in  order  to  expound  its  meaning,  must 
come  into  operation. 

§  1150.  But  whatever  be  the  extent  of  the  power,  narrow  or  large, 
there  will  still  remain  another  inquiry,  whether  it  is  an  exclusive 
power,  or  concurrent  in  the  states.  This  is  not,  perhaps,  a  very 
important  inquiry,  because  it  is  admitted  on  all  sides,  that  it  can  be 
exercised  only  in  subordination  to  the  power  of  congress,  if  it  be  con- 
current in  the  states.  A  learned  commentator  deems  it  concurrent, 
inasmuch  as  there  seems  nothing  in  the  constitution,  or  in  the  nature 
of  the  thing  itself,  which  may  not  be  exercised  by  both  governments 
at  the  same  time,  without  prejudice  or  interference ;  hut  subordinate, 
because,  whenever  any  power  is  expressly  granted  to  congress,  it  is 
-to  be  taken  for  granted,  that  it  is  not  to  be  contravened  by  the 
authority  of  any  particular  state.  A  state  might,  therefore,  establish 
a  post-road,  or  post-office,  on  any  route,  where  congress  had  not 
established  any.^     On  the  other  hand,  another  learned  commentator  is 


I  See  Bawle  on  the  ConMiniltDi],  ch.  9,  p.  104. 
■  1  Tuck.  Blw^:  Comm.  App.  ass. 
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of  opiaioD,  that  the  power  is  exclufdre  in  congress,  so  far  as  relates  to 
the  convejanoe  of  letters,  ke.^  It  b  bighly  improbable,  tbat  any 
state  will  attempt  any  exercise  of  the  power,  coDsidering  the  difficulty 
of  carrying  it  into  effect,  without  the  cooperation  o 


>  Kairle  on  the  Conititadon,  ch.  9,  p.  103, 104. 
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CHAPTER  XIX. 

POWER  TO  PBOHOTE   SCIENCE  AND  TTSGFDL  AttTB. 

^  1151.  The  next  pcnrer  of  congress  is,  "  to  promote  the  progress 
"  of  Bcieooe  and  tbe  nsefiil  arts,  b;  secnriog,  for  Unuted  times,  to 
"  authors  and  inTentors  the  exclusive  right  to  their  respective  writings 
"  and  discoveries." 

§  1152.  This  power  did  not  exist  under  the  confederation ;  and  its 
utility  does  not  seem  to  have  been  questioned.  The  copyright  of 
authors  in  thetr  works  had,  before  the  revolution,  been  decided  in 
Great  Britun  to  be  a  common  law  right ;  and  it  was  regulated  and 
limited  under  statutes  passed  by  parliament  upon  that  subject.*  The 
right  to  oseful  inventions  aeema,  with  equal  reason,  to  belong  to  the 
inventors ;  and,  accordingly,  it  was  saved  out  of  the  statute  of  monopo- 
lies in  the  reign  of  King  James  the  First,  and  has  ever  huoo  been 
allowed  for  a  limited  period,  not  exceeding  fourteen  years.'  It  was 
doubtless  to  this  knowledge  of  the  common  law  and  statutable  rights 
of  authors  and  inventors,  that  we  are  to  attribute  this  constitutional 
provision.^  It  was  beneficial  to  all  parties,  that  the  national  govern- 
ment should  possess  this  power ;  to  .authors  and  inventors,  because, 
otherwbe,  they  woald  have  been  subjected  to  the  varying  lavs  and 
systems  of  the  different  states  on  this  subject,  which  would  impfur,  and 
might  even  destroy  the  value  of  their  rights ;  to  the  public,  as  it  would 
promote  the  progress  of  science  and  the  useful  arts,  and  admit  the 
people  at  large,  after  a  short  interval,  to  the  foil  possession  and  enjoy- 
ment of  all  writings  and  inventions  without  restraint.  In  short,  the 
only  boon,  which  could  be  offered  to  inventors  to  disclose  tiie  secrets 
of  their  discoveries,  would  be  the  exclusive  right  and  profit  of  them, 


■  2  Blftck.  Comm.  406,  407,  and  Chriatiui'a  note,  (9) ;  4  Burr-  B.  3303 ;  Bairle  on 

Conot.  ch.  9,  p.  105,  106  ;  2  Kent's  Comm.  Led.  36,  p.  30fi,  307,  314,  315. 

•  Z  Black.  Comm.  407,  and  Cbristtan'a  note,  (8);  4  Black.  Comm.  159;  S  Eent'l 
Comm.  Lect,  36,  p.  299  to  306. 

*  The  Federalist,  No.  43. 
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as  a  monopoly  for  a  limited  period.  And  authors  voald  have  little 
inducement  to  prepare  elaborate  works  for  the  public,  if  their  publico- 
tioD  was  to  be  at  a  large  expense,  and,  as  soon  aa  they  were  published, 
there  would  be  an  unlimited  right  of  depredation  and  piracy  of  their 
copyright.  The  states  could  not  separately  make  effectual  provision 
for  either  of  the  cases ; '  and  most  of  them,  at  the  time  of  the  adoption 
of  the  constitution,  had  anticipatod  the  propriety  of  such  a  grant  of 
power,  by  pasang  laws  on  the  subject  at  the  instance  of  the  conti- 
nental congress.^  . 

§  1153.  The  power,  in  its  terms,  is  confined  to  authors  and  invent- 
OTS ;  and  cannot  be  extended  to  the  introducers  of  any  new  works  or 
inventions.  This  has  been  thought  by  some  persons  of  high  distinction 
to  be  a  defect  in  the  constitution.^  But  perhaps  the  policy  of  further 
extending  the  right  is  questionable  ;  and,  at  all  events,  the  restriction 
has  not  hitherto  operated  as  any  discouragement  of  science  or  the  arts. 
It  has  been  doubtod  whether  congress  has  authority  to  decide  the  foct, 
that  a  person  is  an  autlior  or  inventor  in  the  sense  of  the  constitution, 
so  as  to  preclude  that  question  from  judicial  inquiry.  But,  at  all 
events,  such  a  construction  ought  never  to  be  put  upon  the  terms  of 
any  general  act  in  favor  of  a  particular  inventor,  unless  it  be  inevi- 
table.* 

^  1154.  It  has  been  suggested,  that  this  power  is  not  excluuve,  but 
concurrent  with  that  of  the  states,  so,  always,  that  the  acts  of  the  latter 
do  not  contravene  the  acts  of  congress.^  It  has,  therefore,  been 
asserted,  that  where  congress  go  no  farther  than  to  secure  the  right  to 
an  author  or  hiventor,  the  state  may  regulate  the  use  of  such  right,  or 
restrain  it,  so  fiir  as  it  may  deem  it  injurious  to  the  public.  Whether 
this  be  so  or  not,  ma;  be  matter  for  grave  inquiry,  whenever  the  ques- 
tion shall  arise  directly  in  judgment.  At  present,  it  seems  wholly 
unnecessary  to  discuss  it  theoretically.  But,  at  any  rate,  there  does 
not  seem  to  be  the  same  difficulty  in  affirming,  that,  as  the  power  of 
congress  extends  only  to  authors  and  inventors,  a  state  may  grant  an 
exclusive  right  to  the  possessor  or  introducer  of  an  art  or  invention, 


1  3  Kent's  Comm.  Lcct.  36,  p.  396,  399. 

■  Tbe  Federdiit,  No.  43 ;  See  aUo  1  Tack.  BIsck.  Comm.  App.  365,  366 ;  Rawle  o 
Coiut.  ch.  9,  p.  105, 106  i  See  QamiltOD'a  Beport  on  MutnractaicB,  J  S,  p.  S35,  &c. 
'  Hamilton'a  Rep,  on  Mann&ctqres,  i  8,  p.  SS5,  336. 
<  Eaua  V.  Eaton,  3  WbeU.  R.  454,  513. 
1  Tack.  Black.  Comm.  App.  365,  266 ;  LimryUon  r.  Van  Ingai,  9  Joha.  R.  507. 
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vlio  does  not  clum  to  be  an  inventor,  bat  has  merely  introduced  it 
from  abroad.* 

§  1155.  In  tbe  first  draft  of  the  conetitution,  the  claose  is  not  to  be 
foond ;  bnt  the  subject  was  referred  to  a  committ«e,  (among  other 
propositions,)  whose  report  was  accepted,  and  gave  the  clause  in  the 
very  form  in  which  it  now  stands  in  the  constituiion.^  A  more  exten- 
uve  proposition,  "  to  establish  pnblic  ioBtitutioiiB,  rewards,  and  immu- 
nities for  the  promotion  of  agriculture,  commerce,  and  manufactures," 
was  (as  has  been  before  stated)  made,  and  silently  abandoned.^  Con- 
gress have  already,  by  a  series  of  laws  on  this  subject,  provided  for 
the  rights  of  authors  and  inventors ;  and,  without  questioD,  the  exer- 
cise of  the  power  has  operated  as  an  encouragement  to  native  genios, 
and  to  the  solid  advancement  of  literature  and  the  arts. 

§  1156.  The  next  power  of  congress  is,  "  to  constitute  tribunals 
inferior  to  the  supreme  court."  This  chrnse  properly  belongs  to  the 
third  article  of  the  constitution ;  aai  will  come  in  review,  when  we 
survey  the  constitution  and  powers  of  the  judicial  department.  It 
will  therefore  be,  for  the  present,  passed  over. 

■  Livingttm  t.  Van  Ingen,  9  John.  !R,  SOT  ;  Sergeant  on  ConsL  ch.  3S,  [ch.  SO.] 

*  JoDmal  of  CoDTention,  aeo,  327,  3ZS,  329. 

1  Joomal  of  CouTentioii,  £61.  [la  a  receat  case  Uwu  suggested  that  thegnuitof  tbe 
patent  bj  tbe  aolof  congress  of  1839  in  conlrOTersy  waa  not  constitutional,  as  it  operated 
Rtrospectively  to  gtn  a  patent  for  an  invendon,  wbich,  tbongh  made  by  the  pfkcentee, 
WM  in  pnblic  ns«  and  enjoyed  by  tbe  conunonity  at  the  lime  of  the  passage  of  the  srct 
Bnt  Mr.  Justice  Story,  in  commenting  on  this  niggetlioti,  ssjt :"  This  objection  ia  Mrly 
put  at  rest  by  the  decision.of  the  supreme  court  in  the  case  of  the  patent  of  Oliver 
Evtuu.  Eoant  t.  Eaton,  [3  Wheat.  B.  515  {  see  also  Evata  y.  Eatoa,  7  Wheat  B.  356 ; 
Evant  r.  Hatuh,  7  Wheat  B.  453.)  For  myself,  I  never  have  entertained  any  doubt  of 
the  constitational  anthority  of  congress  to  make  inch  a  grant.  Tbe  power  is  genera],  to 
grant  to  inventon;  and  it  rests  in  tbe  soaod  disctetiDn  of  congreia  to  say,  when  and  for 
what  length  of  time  and  under  wliat  drcunutaaces  the  patent  for  en  invention  shall  be 
granted.  There  is  no  restriction,  which  limits  the  power  of  congress  U>  enact,  where  the  . 
invention  has  not  been  known  or  used  b;  the  public.  All  that  is  required  is,  that  the 
patentee  ehonld  be  the  inventor."    3  Sumner,  541.] 
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CHAPTER  XX. 

POWER  TO   PnNIBH  PIRACIES  AND  FELOHUiB. 

§  1157.  Ths  next  poirer  of  congresE  is  "  to  define  and  pmush  pira- 
"  cies  and  feloues  committed  on  the  high  seas,  and  offences  ag^nst  tbe 
'*  law  of  nalioDB." 

^  1158.  By  the  confederation,  the  sole  and  ezclusire  power  was 
^ven  to  congress  *'  of  appointing  courts  for  the  trial  of  pii:acira  and 
felonies  committed  on  the  hi^  seas."'  Bat  there  was  no  power 
expressly  ^ven  to  define  and  pumsh  piracies  and  felomes.^  Congress, 
however,  proceeded  to  pass  an  ordinance  for  the  erection  of  a  court  for 
snch  trials,  and  prescribed  the  pnnishment  of  death  upon  conviction  of 
the  offence.^  But  they  never  undertook  to  define,  what  piracies  or 
felonies  were.  It  was  taken  for  granted,  that  these  were  sufficienUy 
known  and  osder&tood  at  the  common  law ;  and  that  resort  might,  in 
all  such  cases,  be  had  to  that  law,  as  the  recognized  jurisprudence  of 
the  nnion.* 

^  1159.  If  the  clanse  of  the  constitution  had  been  confined  to  pira- 
cies, there  woold  not  have  been  any  necessity  of  conferring  the  power 
to  define  the  crime,  since  the  power  to  pumsh  would  necessarily  be  held 
to  include  the  power  of  ascertaining  and  fixing  the  definition  of  the 
crime.  Indeed,  there  would  not  seem  to  be  the  slightest  reason  to 
define  the  crime  at  all ;  for  piracy  is  perfectly  well  known  and  under- 
stood in  the  law  of  nations,  thongh  it  is  often  found  defined  in  mere 


I  Art.  9. 

■  Tbe  Federalist,  No.  ti;  5  Wheat  R.  App.  16. 

'  See  Ordinance  for  tria]  of  piracies  and  felonies,  5th  April,  ITSI ;  7  Jonm.  Cong.TS, 

*  A  motion  was  made  in  congrees  to  amead  tbo  articlca  of  confederadon,  hy  insertiDg 
in  lien  of  the  vorda,  m  thej  stand  in  tbe  instrument,  the  following,  "  decUring  what 
act*  committed  on  the  high  seas  shall  be  deemed  piracies  and  feloniet.  Itwas  negatived 
bj  tho  -rote  of  nine  states  against  two.  The  reason,  probably,  wai  tbe  extreme  relnc- 
tance  of  congress  to  adinil  an;  amendment  aflei  the  project  had  been  submitted  to  the 
states.*    Mr.  Hanhall's  Spe^h,  5  Wheat  It.  16,  Appz. 

■  1  Saciei  Jonma's  e(  Ccngnu,  3E4,  June  35,  ITTS. 
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municipal  codes.'  By  the  law  of  nations,  robbery  or  forcible  depreda- 
tions upon  the  sea,  ammo  furandi,  is  piracy.  The  common  law,  too, 
recognizes  and  punishes  piracy  ae  an  offence,  not  agunst  its  own 
municipal  code,  but  as  an  offence  against  &e  universal  lav  of  nations ; 
a  pirate  being  deemed  an  enemy  of  the  human  race.'  The  common 
law,  therefore,  deems  piracy  to  be  robbery  on  Uie  sea ;  that  is,  the 
same  crime,  which  it  denominates  robbery,  when  committed  on  land.^ 
And  if  congress  had  simply  declared,  that  piracy  should  be  punished 
with  death,  the  crime  would  have  been  sufficiently  defined.  Congress 
may  as  well  define  by  using  a  term  of  a  known  and  determinate  mean- 
ing, as  by  an  express  enumeration  of  all  the  particulars  included  in 
that  term ;  for  that  is  certain,  which,  by  reference,  is  made  certun. 
If  congress  should  declare  murder  a  felony,  nobody  wonld  doubt, 
what  was  intended  by  murder.  And,  indeed,  if  congress  should  pro- 
ceed to  declare,  that  homicide,  "  with  malice  aforethought,"  ahonld  be 
deemed  murder,  and  a  felony ;  there  would  still  be  the  same  necesrity 
of  ascertaining,  from  the  common  law,  what  constituted  malice  afore- 
thought. So,  that  there  would  be  no  end  to  difficulties  or  definitions ; 
for  each  successive  definition  might  involYe  some  terms,  which  would 
still  require  some  new  explanation.  But  the  true  intent  of  the  consti- 
tution in  this  part,  was,  not  merely  to  define  piracy,  as  known  to  the 
law  of  nations,  but  to  enumerate  what  crimes  in  the  national  code 
should  be  deemed  piracies.  And  so  the  power  has  been  practically 
expounded  by  congress.* 

§  1160.  But  the  power  is  not  merely  to  define  and  punish  piracies, 
but  felonieB,  and  offences  against  the  law  of  natiom ;  and,  on  this 
account,  the  power  to  define,  as  well  as  to  punish,  is  peculiarly  appro- 
priate. It  has  been  remarked,  that  felony  is  a  term  of  loose  significa- 
tion, even  in  the  common  law ;  and  of  various  import  in  the  statute 
law  of  England.*     Mr,  Justice  Blackstone  says  that  felony,  in  the 


I  Tho  Fcdcmlisl,  No.  42 ;  Hawle  on  Consl.  ch.  9,  p.  107 ;  2  Elliot's  Deb.  389, 390. 

•  i  Blnrk,  Comm.  71  lo  73, 

'  Mr.  East  saj s,  "  The  offence  of  pirscj,  bj  the  common  liiw,  coaiistB  in  committing 
those  acts  of  robberj  and  depredation  npon  tlio  high  sens,  which,  if  commillcd  npon 
land,  would  have  amonnled  to  felony  there."*  In  giving  thi.t  definition  he  has  done  no 
more  than  follow  the  language  of  preceding  writers  on  (he  commoa  law.t 

•  United  Slates  T.  Smith,  b  Wheat.  R.  153, 158  to  163. 
'  The  rederalist,  No.  42 ;  2  Elliot's  Deb.  389, 390. 

•  3  Eatt,  P.  C.  me.  t  4  BlicV.  Coram.  71  lo  73. 
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general  acceptation  of  the  Eaglish  law,  compriseB  every  species  of 
crime  whicli  occafiioned,  at  common  law,  the  forfeiture  of  lands  and 
goods.  This  most  ^eqaentlj  happens  in  those  crimes  for  wMoh  a 
capital  punishment  either  is  or  was  liable  to  be  inflicted.  All  offences, 
now  capital  by^  tiie  English  law,  are  felonies  ;  but  there  are  still  some 
offences,  not  capital,  which  are  yet  felonies,  (such  as  smcide,  petty 
larceny,  and  homicide  by  chance  medley;)  ^  that  is,  they  subject  the 
committers  of  them  to  some  forfeiture,  either  of  lands  or  goods.'  Sut 
the  idea  of  capital  punishment  has  now  become  so  associated,  in  the 
En^h  law,  with  the  idea  of  felony,  that  if  an  act  of  parUament 
makes  a  new  offence  felony,  the  law  implies  that  it  shall  be  punished 
with  death  as  well  as  with  forfeiture.^ 

§  1161.  Lord  Coke  has  ^ven  a  somewhat  different  account  of  the 
meaning  of  felony ;  for  he  says  "mm  termini  signijieat  qaodUbet 
capitah  crimen  felleo  ammo  perpetratum  ;  "  (that  is,  it  signifies  every 
capital  offence  committed  with  a  felonious  intent ;)  "  in  which  sense 
murder  is  said  to  be  done  per  ftlordam,  and  is  so  appropriated  by 
law  as  that  ftHojoce  cannot  be  expressed  by  any  other  word.*  This 
has  been  treated  as  a  fonciful  derivation,  and  not  as  correct  as  that  of 
Mr.  J.  Blackstone,  who  has  followed  out  that  of  Spelman.' 

§  1162.  But  whatever  may  be  the  true  import  of  tie  word  felony 
at  the  common  law,  with  reference  to  municipal  ofiences,  in  relation  to 
offences  on  the  high  seas,  its  meaning  is  necessarily  somewhat  iodeter- 
nunate ;  since  the  term  is  not  used  in  the  criminal  jurisprudence  of 
the  admiralty  in  the  technical  sense  of  tlie  common  law.^  Lord  Coke 
long  ago  stated,  that  a  pardon  of  felonies  would  not  pardon  piracy,  for 
"  piracy,  or  robbery  on  the  high  seas,  was  no  felony,  whereof  the  com- 
mon law  took  any  knowledge,  &o. ;  but  was  only  puushable  by  the 
civil  law,  &c. ;  tie  attunder  by  which  law  vrrought  no  forfeiture  of 
lands  or  corruption  of  blood."  '  And  he  added,  that  the  statute  of 
2S  Henry  8,  ch.  15,  which  created  the  hi^  commission  court,  for  the 
trial  of  **  all  treasons,  felomes,  robberies,  murders,  and  confederacies, 
committed  in  or  open  the  high  sea,"  &c.,  did  not  alter  tie  o£knce,  or 


■  C«.  Utl.  391.  '  4  BUck.  Comm.  93  to  98. 

*  4  Black.  Comm.  98.    Ses  alio  1  Hawk.  P.  C.  ch.  3T,  (Corwood't  «dit.  di.  T.) 

*  Co.  Litt.  391 ;  1  Hawk.  P.  C.  ch.  37. 

*  See  I  Cunrood'i  Hawk.  P.  C.  ch.  7,  note,  p.  71. 

*  IhiUd  Stala  T.  Smia,  6  Wheat.  B.  1S3, 159.  *  8  lotL  li 

VOL.  II.  8 
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make  tbe  offence  feloDj,  but  left  the  offence  as  it  was  before  the  act, 
vii.  felony  only  fey  civil  law.' 

§  1163.  Offences  against  the  law  of  natiom  are  quite  as  important, 
and  cannot  with  any  accuracy  be  said  to  be  completely  ascertuned 
and  defined,  in  any  public  code  recognized  by  the  common  consent  of 
nations.  In  respect,  Uierefore,  as  well  to  felonies  on  the  high  seas,  as 
to  offences  against  the  law  of  nations,  there  is  a  peculiar  fitness  in  ^r- 
ing  to  congress  the  power  to  define,  aa  well  as  to  pniiisb.  And  there 
b  not  the  slightest  reason  to  doubt,  that  this  consideration  had  very 
great  weight  with  the  convention,  in  producing  the  phraseology  of  the 
clause.'  On  either  subject  it  would  have  been  inconvenient,  if  not 
impracticable,  to  have  referred  to  the  codes  of  the  states,  as  well  from 
their  imperfection  as  tiieir  different  enumeration  of  the  offences.  Ger. 
t^ty,  as  well  as  uniformity,  required  that  the  power  to  define  and 
punish  should  reach  over  tbe  whole  of  these  classes  of  offences.' 

^  1164.  What  is  tbe  meaning  of  "  high  seas,"  within  tbe  intent  of 
&is  clause,  does  not  seem  to  admit  of  any  serious  doubt.  The  phrase 
embraces  not  only  the  wateis  of  tbe  ocean,  which  are  out  of  sight  of 
land,  but  the  waters  on  tbe  sea^soast,  below  low  wat«r  mark,  whether 
within  the  territorial  boundaries  of  a  foreign  nation,  or  of  a  domealio 
state.*  Mr.  Justice  Blaclstone  has  remarked,  that  the  main  tea  or 
high  sea  begins  at  the  low  water  mark.  But  between  the  high  wat«r 
mark  and  tbe  low  water  mark,  where  tbe  tide  ebbs  and  flows,  tbe  com- 
mon law  and  the  admiralty  have  divitum  imperium,  an  alternate  juris- 
diction, one  upon  the  water,  when  it  is  full  sea ;  the  other  upon  tbe 
land,  when  it  is  an  ebb.^  He  doubtless  here  refers  to  the  waters  of 
the  ocean  on  the  sea-coast,  and  not  on  creeks  and  inlets.  Lord  Hale 
says  that  the  sea  is  either  that  which  lies  within  the  body  of  the  county 
or  without.  That  which  lies  within  tbe  body  of  a  county  is  called  tbe 
mtun  sea,  or  ocean."     So  far,  then,  as  regards  the  states  of  the  union. 


■  SInst.  112;  Co. Lit.  391 ,  a. 

•  United  Stalei  t.  Smilh,  6  Wheat.  R,  153,  159. 

>  TlieFoderaU3t,No.4a;  Sergeant  on  Const  eh.  38,  (ch.  30) ;  Hairle  on  Const  ch.  9, 
p.  107. 

•  r7mta/S(a(e»ii'.Pira(M,  5  Wheat  R,  184,  200,204,306;   UaiUd Statar.WU&trger, 

5  Wheat,  K.  76,  94. 

•  1  Black.  Comm.  110;  Constable's  case,  5  Co.  R.  106;  3  Inst.  113;  9  East's  P.  C 
803,803. 

•  HnleiDHarg.LawTract8,di.4,  p.  10;  1  Hale,  F.  C. 433, 434. 
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"  high  seas  "  maj  be  taken  to  mean  that  part  of  the  ocean  which  washes 
the  sea^oaat,  and  is  withont  the  body  of  any  county,  according  to  the 
common  lav ;  and,  so  far  as  regards  foreign  nations,  any  waters  on 
tlieir  sea-coast,  below  low  water  mark.^ 

§  1165.  Upon  the  propriety  of  granting  this  power  to  the  national 
government,  there  does  not  seem  to  have  been  any  controversy ;  or,  if 
any,  none  of  a  serious  nature.  It  ia  obvious,  that  this  power  has  aa 
intimate  connection  aai  relation  with  the  power  to  regulate  commerce 
and  intercourse  with  foreign  natioue,  and  the  rights  and  dufdes  of  the 
national  gorermneDt  in  peace  and  war,  arising  out  of  the  law  of 
oationa.  As  the  United  States  are  responsible  to  foreign  govenusents 
for  all  violations  of  the  law  of  nations,  and  as  the  welfare  of  the  unioo 
is  essentially  connected  with  the  conduct  of  oar  citizens,  in  regard  to 
foreign  nations,  ctmgress  ought  to  possess  the  power  to  define  and 
punish  all  such  ofiences,  which  may  interrupt  our  intercourse  and  ha^ 
mony  with  and  our  duties  to  them.' 

§  1166.  Whether  this  power,  so  far  aa  it  concerns  the  law  of  nations, 
is  an  ezcludve  one,  has  been  doubted  by  a  learned  commeotatw.^  As, 
Dp  to  the  present  time,  that  question  may  be  deemed  for  most  pui^ 
poses  to  be  a  mere  speculative  question,  it  is  not  proposed  to  discuas 
it,  smce  it  may  be  better  reasoned  out  when  it  shall  require  judicial 
deci^OQ. 

§  1167.  The  clause,  aa  it  vraa  ori^nally  reported  in  the  first  draft 
of  the  constitution,  vas  in  substance,  though  not  in  language,  aa  it 
now  stands.  It  was  subsequently  amended,  and,  in  the  second  draft, 
stood  in  its  present  terms.*  There  is,  however,  in  the  supplement  to 
tlie  Joonial,  so  obscure  statement  of  a  question  put,  to  sb^e  oat  the 
word  "  pumsh,"  seeming  to  refer  to  this  clause,  which  was  carried  in 
the  affirmative,  by  a  vote  of  six  states  against  five."  Yet  the  oonstita- 
tion  itself  bears  testimony  that  it  did  not  prevail. 


■  S«e  Rairie  on  the  Conit.  ch.  9,  p.  lOT;  S«rg«ant  on  Ihe  Const,  ch.  !B,[di.SO]; 
1  Eent'aConun.Lect.  ir,p.Ma,&c.i  Oaiiid  Stattrr.  Gruri,  5  Mason'*  R.  >9a 

■  Sm  1  Tmktt't  BUck.  Comm.  App.  aes,  9G9;  Bawlo  on  Conit.  ch.  9,  p.  108.- 

*  RBwle  on  Contt  di.  9,  p.  lOB. 

*  Journal  of  CoDTCntion,  S91,  S5T  to  SBS,  SS7. 

*  Jonnul  of  CoDTBOtioii,  p.  379, 376. 
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CHAPTER    XXI. 

THE  POWER  TO  DECLARE   WAR   AHD  MAKE  CAPTDBES. 

^  1168.  The  next  power  of  congreBS  is  to  "  declare  war,  grant  let- 
"  ters  of  marque  and  reprisal,  and  make  rules  concerning  captures  on 
"land  and  water." 

§  1169.  A  umilar  exclugive  power  was  giren  to  congress  by  the 
confederation.^  That  such  a  power  ought  to  exist  in  the  national 
gOTemment,  no  one  will  deny,  who  believes,  that  it  ought  to  have  any 
powers  whatsoever,  either  for  offence  or  defence,  for  the  common  good, 
or  for  the  common  protection.  It  is,  therefore,  wholly  superfluous  to 
reason  out  the  propriety  of  granting  the  power.'  It  is  self-evident, 
unless  the  national  government  is  to  be  a  mere  mockery  and  shadow. 
The  power  could  not  be  left  without  extreme  mischief,  if  not  absolute 
ruin,  to  the  separate  authority  of  the  several  states  ;  for  then  it  wotild 
be  at  the  option  of  any  one  to  involve  the  whole  in  the  calamities  and 
burthens  of  war&re.'  In  the  general  government  it  is  safe,  because 
there  it  can  be  declared  only  by  the  majority  of  the  states. 

^  1170.  The  only  practical  question  upon  this  subject  would  seem 
to  be,  to  what  department  of  the  national  government  it  would  be  most 
wise  and  safe  to  confide  this  high  prerogative,  emphatically  called  the 
last  resort  of  sovereigns,  ultima  ratio  regum.  In  Great  Britain  it  is 
the  exclusive  prerogative  of  the  crown  ;*  and  in  otlier  countries,  it  is 
nsually,  if  not  oniverBally,  confided  to  the  executive  department.  It 
might  by  the  constitution  have  been  confided  to  the  executive,  or  to 
the  senate,  or  to  both  conjointly. 

§  1171.  In  the  plan  offered  by  an  eminent  statesman  in  the  conven- 
tion, it  was  proposed,  that  the  senate  should  have  the  sole  power  of 
declaring  war.''  The  reasons,  which  may  be  urged  in  favor  of  such  an 
arraAgement,  are,  that  the  senate  would  be  composed  of  representatives 
of  the  states,  of  great  weight,  sagacity,  and  ejiperience,  and  that  being 


■  Aii.9;  The  Federalist,  No.  41.  •  See  Tbe  Federaliit,  No.  33, «!. 

'  1  Tucker's  Black.  Comm.  App.  !71.  *  1  Black.  Comm.  S5T,  S58. 

)  3[r-  Bamilton'i  Plan,  Journal  of  Cmvuilioii,  p.  131. 
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a  Bmatl  and  select  body,  promptitade  of  action,  as  weU  as  vrisdom  and 
firmness,  would,  as  they  ought,  acoompan;  the  poasession  of  the  power. 
Large  bodies  necessarily  more  slowly ;  and  where  the  co5peratioD  of 
diflbrent  bodies  is  required,  the  retardatioa  of  any  measure  must  be 
proportionally  increased.  In  the  ordinary  course  of  legislalioD  thia 
may  be  no  inconvenience.  But  in  the  exercise  of  such  a  prerogatiTS, 
as  declaring  war,  despatch,  secrecy,  and  vigor  are  often  indispensable^ 
and  always  useful  towards  success.  On  the  other  hand  it  may  be 
urged  in  reply,  that  the  power  of  declaring  war  is  not  only  the  highest 
sovereign  prerogative ;  but  that  it  is  in  its  own  nature  and  effects  so 
critical  and  calanutoos,  that  it  requires  the  utmost  deliberation,  and 
the  successive  review  of  all  the  councils  of  the  nation.  War,  in  ita 
best  estate,  never  &u1b  to  impose  upon  the  people  the  most  burthensome 
taxes,  and  personal  sufferings.  It  is  always  injnrions,  and  sometimes 
labversive  of  Uie  great  commercial,  manufacturing,  and  agricultural 
interests.  Nay,  it  alwajs  involves  tbe  prosperity,  and  not  an&equently 
the  existenoe,  of  a  nation.  It  is  sometimes  fatal  to  public  liberty  itself, 
by  introducing  a  s^orit  of  military  glory,  which  is  ready  to  follow, 
wherever  a  snccessfol  commander  will  lead ;  and  in  a  republic,  whose 
inetitutiona  are  essentially  founded  on  the  basis  of  peace,  there  is  infi- 
ute  danger,  that  war  will  find  it  both  imbecile  in  defence,  and  eager 
for  contest.  Indeed,  the  history  of  republics  has  but  too  fatally  proved, 
tiiat  they  are  too  amiutious  of  military  fame  and  conquest,  and  too 
easily  devoted  to  the  views  of  demagogues,  who  flatter  their  pride,  and 
betray  their  interests.  It  should  therefore  be  difficult  in  a  republic  to 
declare  war ;  but  not  to  male  peace.  The  representatives  of  the  peo- 
ple are  to  lay  the  taxes  to  support  a  war,  and  therefore  have  a  right 
to  be  consulted,  as  to  its  propriety  and  necesaty.  The  executive  is  to 
«arry  it  on,  and  therefore  should  be  consulted,  as  to  its  time,  and  the 
ways  and  means  of  making  it  effective.  The  cooperation  of  all  the 
branches  of  the  le^lalive  power  ought,  upon  principle,  to  be  required 
In  tiiis  the  highest  act  of  legislation,  as  it  is  in  all  others.  Indeed, 
thene  might  be  a  propriety  even  in  enforcing  still  greater  restrictions, 
as  by  requiring  a  concurrence  of  two  thirds  of  both  houses.^ 


>  Sereral  of  the  (tales  ]»vp(Med  an  unoadment  to  the  oolwtitDtion  to  thu  eAbct.  Bnt 
ma  nerer  adopted  t^  a  majority.*  Under  tbe  coofedeiaiiou,  tha  Maent  of  nine  ilUea 
«r,(AB.9.) 

1  Tnckn'i  BlaOL.  Cemnu  App.  171,  S73, 371. 
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§  1172.  THia  reasoiuDg  appears  to  hare  had  great  weight  witii  the 
coDTentioQ,  and  to  have  decided  its  choice.  Its  judgment  has  hitherto 
obtained  the  unqualified  approbation  of  the  country.^ 

§  1178.  In  the  conrention  in  the  first  draft  of  the  constitution,  the 
power  was  giren  merely  "  to  make  war."  It  was  subsequently,  and 
not  without  some  struggle,  altered  to  its  present  form.^  It  was  pro- 
posed to  add  the  power  "  to  make  peace  ; "  but  this  was  unanimously 
rejected  ;^  upon  the  plun  ground,  that  it  more  properly  belonged  to 
tiie  treaty-making  power.  The  experience  of  congress,  under  the  con- 
federation,  of  &e  difficulties,  attendant  upon  vesting  the  treaty-making 
power  in  a  large  le^lative  body,  was  too  deeply  felt  to  justify  the 
hazard  of  another.ezperiment.* 

§  1174.  The  power  to  declare  war  may  be  exorcised  by  congress, 
not  only  by  authorizing  general  hostilities,  in  which  case  the  general 
laws  of  war  apply  to  our  situation ;  or  by  partial  hostilities,  in  which 
case  the  laws  of  war,  so  far  as  they  actually  apply  to  our  situation,  are 
to  be  observed.*  The  former  course  was  resorted  to  in  our  war  with 
Great  Britain  in  1812,  in  which  congress  enacted,  "  that  war  be,  and 
hereby  is  declared  to  exist,  between  the  United  Eingdom  of  Great 
Britain  and  Ireland  and  the  dependencies  thereof,  and  the  United 
States  of  America  and  their  territories."*  The  latter  course  was  pur- 
sued in  the  qualified  war  of  1798  with  France,  which  was  regulated  by 
divers  acts  of  congress,  and  of  course  was  confined  to  the  limits  pre- 
scribed by  those  acts,'' 

§  1175.  The  power  to  declare  war  would  of  itself  carry  the  inci- 
dental power  to  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures.  It  is  most  probable,  that  an  extreme  solicitude 
to  follow  out  the  powers  enumerated  in  the  confederation  occastooed 
tlie  introduction  of  these  clauses  into  the  constitution.  In  the  former 
instrument,  where  all  powers,  not  exprettly  delegated,  were  prohibited, 


■  1  Tnclcer's  Black.  Comm.  App.  £69  to  373 ;  Bmrle  on  the  Coast,  ch,  9,  p.  109. 
»  Joamal  of  Convention,  Ml,  858,  259,  387,  aas, 
>  Ibid.  2S9. 

*  The  Federaligt,  No.  64.    See  also  Ravle  on  the  Cotut.  ch.  9,  p.  110 ;  North  Amer. 
Rev.  OcL18a7,p.  S63. 

'  Talbat  T.  Seeman,  1  Cranch's  H.  \,iS;  Bom  t.  Jhiga/,  4  DalL  87. 

•  Act  of  1812,  cfa.  lOa. 

^  Rawle  on  the  Const,  ch.  9,  p.  106 ;  Sargeant  on  Conit  ch.  28,  [ch-  90  j]  Bat  t.  3Tn- 
gtj,  4  DaU-  B.  87. 
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this  ennme ration  was  peculiarly  appropriate.  But  in  the  latter,  where 
incidental  powers  were  ezpresslj  contemplated,  and  provided  for,  the 
game  necesaitj  did  not  exist.  As  has  been  already  remained  in 
another  place,  and  will  abundandy  appear  from  the  remuning  auxiliary 
olaoees  to  the  power  to  declare  war,  the  constitation  abounds  with 
pleonasms  and  repelilJonB,  sometimes  introduced  from  caution,  some- 
times from  inattention,  and  sometimes  from  the  imperfec^ona  of  lan- 
guage.^ 

§  1176.  But  the  express  power  "  to  grant  letters  of  marque  and 
reprisal "  ma;  not  have  been  thought  wholly  unnecessary,  because  it 
ie  often  a  measure  of  peace,  to  prevent  the  necessity  of  a  resort  to 
war.  Thus,  individuals  of  a  nation  sometimes  suffer  from  the  depre- 
dations of  foreign  potentates,  and  yet  it  may  not  be  deemed  eitiier 
expedient  or  necessary  to  redress  such  grievances  by  a  general  decla- 
ration of  War.  Under  such  -  circumstances  the  law  of  nations  autlio- 
lizes  the  sovereiga  of  the  injured  indindual  to  grant  him  this  mode  of 
redress,  whenever  justice  is  denied  to  him  by  the  state,  to  wHch  the 
party  who  has  done  the  injury  helonga.  In  this  case,  the  letters  (^ 
marque  and  reprisal  (words  used  as  synonymous,  the  latter  (reprisal) 
agnifying  a  taking  in  retnro,  the  former  (letters  of  marque)  the 
passing  the  frontiers  in  order  to  such  taking)  contfun  an  authority  to 
seize  the  bodies  or  goods  of  the  subjects  of  the  offending  state,  wher- 
ever they  may  be  foond,  until  satisfiiction  is  made  for  the  injury.^ 
This  power  of  reprisal  seems,  indeed,  to  be  a  dictate  almost  of  nature 
itself,  and  is  nearly  related  to,  and  plainly  derived  from,  that  of 
making  war.  It  is  only  an  incomplete  state  of  hostilities,  uid  otlen 
ultimately  leads  to  a  formal  denunciation  of  war,  if  the  injury  is  unre- 
dressed or  extensive  in  its  operations.^ 

§  1177.  The  power  to  declare  war  is  ezcln»re  in  congress;  and 
(as  will  be  hereafter  seen)  the  states  are  prohibited  &om  engaging  in 
it,  unless  in  cases  of  actual  invamon,  or  imminent  danger  thereof.  It 
includes  the  exercise  of  all  the  ordinary  rights  of  belligerents ;  and 
congress  may,  therefore,  pass  suitable  laws  to  enforce  them.    Xhey 


'  Sm  Mr.  Hadison's  Letter  to  Hr.  Cabell,  ISth  S«pt.  ISaS. 

■  1  Bluk.  CoiDm.  33S,  -259. 

*  1  Block.  Comm.  3S8,  SSS;  BTnkerslioek  on  War,  ch.  M,  p.  183,  bj  Dflponeeas; 
Valin,  Traits  des  PiiBCi,  p.  333,  331 ;  1  ThcL  Black.  CooiSL  App.  S7I  i  *  £Uiofi 
Deb.  361. 
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may  authoriie  the  eeiznre  and  condemnation  of  &a  property  of  tlie 
enemy,  within  or  without  the  territory  of  the  United  States  ;  and  the 
confiscation  of  debts  due  to  the  enemy.  But,  antil  laws  hare  been 
passed  upon  these  sabjecta,  no  private  ci^ns  can  enforce  any  such 
rights,  and  the  judiciary  is  incapable  of  gimg  them  any  legiUmate 
operation.^ 

§  1178.  The  next  power  of  congress  is  "  to  ruse  and  support 
"  armies ;  but  no  appropriation  of  money  to  that  use  shall  be  for  ft 
« longer  term  than  two  years." 

^  1179.  The  power  to  nuse  anniee  ia  an  indispensable  incident  to 
the-  power  to  declare  war ;  and  the  latter  would  be  literally  hrutum 
Jvlmen  without  the  former,  —  a  means  of  mischief  without  a  power  of 
defence.^  Under  the  confederation,  congrws  possessed  no  poweE 
whatsoever  to  raise  armies,  but  only  "  to  agree  upon  tho  number  of 
land  forces,  and  to  make  requisitiooa  upon  each  state  for  it£  quota,  in 
proportion  ia  the  number  of  white  inhabitwts  in  snch  state  ;  "  which 
requisitions  were  to  be  binding ;  and  thereupon  the  legislature  of  each 
state  were  to  appoint  the  regimental  officers,  ruse  the  men,  and 
clotiie,  arm,  and  equip  them  in  a  soIdier-Uke  manner,  at  the  expense 
of  the  United  States.*  The  experience  of  the  whole  country,  during 
die  revolutionary  war,  established,  to  the  satisfaction  of  every  states- 
man, the  utter  inadequacy  and  impropriety  of  this  system  of  requia- 
tion.  It  was  equally  at  war  with  economy,  efficiency,  and  safety.*  It 
gave  birth  to  a  competition  between  the  states,  wtuch  created  a  land 
of  auction  of  men.  In  order  to  famish  the  quotas  required  of  them, 
tiiey  outbid  each  other,  tiU  boontieB  grew  to  an  enormous  and  insup- 
portable size.  On  this  account  many  persona  procrastinated  their 
enlistment,  or  enlisted  only  for  short  periods.  Hence,  there  were  bat 
slow  and  scanty  levies  of  men  in  the  most  critical  emwgencies  of  our 
affuTS ;  short  enlistments,  at  an  onparalleled  expense ;  and  contanual 
fluctuations  in  the  troops,  minons  to  their  discipline,  and  subjecting 
the  public  safety  frequentiy  to  the  perilous  crius  of  a  disbanded  army. 
Hence,  also,  arose  those  oppresuve  expedients  for  raising  men,  which 
were  occasionally  practised,  and  which  nothing  but  the  enthusiasm  of 


■  Brown  T.  Vrdted  SuOa,  8  Cnnch'*  B.  1.  '4  Elliol^a  Dob.  330,  SSI. 

»  Art,  »;  Art.  7. 

*  1  Anteikaa  Monnm,  370,  27a,  SSS  j  6  Manhall'i  Lift  of  Wuhu^ion,  Afip. 


,.  Google 


CH.  XXI.]  POWBES   OF  CONGKKSS  —  WAE.  98 

liberty  could  have  induced  the  people  to  endure.'  The  burthen  was 
also  very  unequally  distributed.  The  etates  near  the  seat  of  war, 
influenced  by  moliveB  of  Belfpreservation,  made  efibrts  to  furnish  their 
quotas,  which  even  exceeded  their  abilities ;  while  those  at  a  distance 
were  exceedingly  remiss  in  their  exertions.  In  short,  the  army  was 
frequently  composed  of  three  bodies  of  men :  first,  raw  recruits ; 
secondly,  persons  who  were  just  about  completing  their  term  of  ser^ 
vice  ;  and  thirdly,  of  persons  who  had  served  out  half  their  term,  and 
were  quietly  waiting  for  ita  determination.  Under  such  circumstances 
the  wonder  is,  not  that  its  military  operations  were  tardy,  irregular, 
and  often  unsuccesefol ;  but  tiiat  it  was  ever  able  to  make  headway  at 
all  agiunst  an  enemy,  possessing  a  fine  establishment,  well  appointed, 
well  armed,  well  clothed,  and  well  paid.'  The  appointment,  too,  by  the 
states  of  all  re^mental  officers,  had  a  tendency  to  destroy  all  harmony 
and  subonUnation,  so  necessary  to  the  success  of  military  life. 

§  1180.  There  is  great  wisdom  and  propriety  in  relieving  the 
government  from  the  ponderous  and  unwieldy  machinery  of  the  requi- 
rations  and  appointments  under  the  confederation.  The  present  sys- 
tem of  the  nmon  is  general  and  direct,  and  capable  of  a  uniform 
organization  and  action.  It  is  essential  to  the  common  defence,  that 
the  national  government  should  possess  the  power  to  rtuse  armies,  build 
and  equip  fleets,  prescribe  rules  for  the  government  of  both,  direct  tiieir 
operations,  and  provide  for  their  support.^ 

fj  1181.  The  clause,  as  ori^pnaUy  reported,  was  "  to  rtuse  armies ; " 
and  subsequently  it  was,  upon  the  report  of  a  committoe,  amended,  so 
as  to  stand  in  its  present  form ;  and,  as  amended,  it  seems  to  have 
enconntored  no  opporation  in  the  convention.*  It  was,  however,  aitoi^ 
wards  assailed  in  the  stato  conventions,  and  before  the  people,  with 
incredible  zeal  and  pertinacity,  as  dangerous  to  liberty  and  subrerave 
of  the  state  governments.     Objections  were  made  agunst  the  general 


■  The  Fedenli«l,  No.  33,  33.  Tha  difficnltiw  connected  wifli  Ihu  Babject  mil  ^pew 
ufll  more  itriklng,  in  a  practical  vien,  from  tlie  lettera  of  General  Waahingtoo,  and 
oltrar  pablic  docamenU  at  the  period.  See  9  Marshall's  Life  of  Waahington,  ch.  3, 
p.  195,  136;  ch.5,p.S13toS20;  ch.  6,  p.  338  to  348.  Bee  6  Jonroala  of  Congreu  in 
ntO,panai!  Ciicular  Letter  of  Coiigi«ii,  in  Maj,  1779  j  5  Joor.  of  Congnx,  SS4 
loSSI. 

>  Tb«  Federaliit,  No.  33,  S3. 

>  The  Federalut,  No.  33 ;  3  ElUot'a  Debstei,  93, 93. 
*  Joooul  of  CoDTHlliOil,  2S1,  397,  33B. 
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aod  indefinite  power  to  riuse  armieB,  not  limiting  the  namber  of  troops ; 
and  to  the  maintenance  of  them  in  peace  as  well  as  in  war. 

§  1182.  It  was  Bud,  that  congress,  having  an  unlimited  power  to 
r^se  and  support  armieB,  mi^t,  if  in  their  opinion  the  general  welfare 
required  it,  keep  large  anniea  conBtantlj  on  foot,  and  thus  exhaust  the 
rraourceB  of  the  Uiuted  States.  There  is  no  control  on  congress,  as,to 
numbers,  stations,  or  government  of  them.  The;  may  billet  them  on 
the  people  at  pleasure.  Such  an  unlinuted  authority  is  most  dangerous, 
and  in  its  principles  despotic  ;  for  being  unbounded,  it  must  lead  to 
despotism.  We  shall,  therefore,  live  under  a  government  of  military 
force.'  In  respect  to  times  of  peace,  it  was  suggested,  that  there  is 
no  neceswty  for  having  a  standing  army,  which  had  always  been  held, 
under  such  circumstances,  to  be  fatal  to  public  ri^ts  and  polidcal 
freedom.^ 

^  1183.  To  these  suggestions  it  was  replied  with  equal  force*  and 
troth,  that  to  be  of  any  value,  the  power  must  be  unlimited.  It  is 
impossible  to  foresee,  or  define  the  extent  and  variety  of  nati<mal 
exigencies,  and  the  correspondent  extent  and  variety  of  the  national 
means  necessary  to  satisfy  them.  The  power  must  be  coextensive  with 
all  posmble  combinations  of  circumstances,  and  under  the  direction  of 
the  councils  entrusted  with  the  common  defence.  To  deny  this  would 
be  to  deny  the  means,  and  yet  require  the  end.  These  must,  there- 
fore, be  unlimited  in  every  matter  essential  to  its  efficacy,  that  is,  in 
the  formatian,  direction,  and  support  of  the  national  forces.^  This  was 
not  doubted  under  the  confederation ;  though  the  mode  adapted  to 
carry  it  into  effect  was  utterly  inadequate  and  iilusoi^.*  There  could 
be  no  real  danger  from  the  exercise  of  the  power.  It  was  not  here,  as 
in  England,  where  the  executive  possessed  the  power  to  r^se  amues 
at  pleasure ;  which  power,  so  far  as  respected  standing  armies  ia 
time  of  peace,  it  became  necessary  to  provide  by  the  bill  of  rights,  in 
1688,  should  not  be  exercised  without  the  consent  of  parliament.^ 
Here  the  power  is  exclusively  confined  to  the  legislative  body,  to  the 
representatives  of  the  states,  and  of  the  people  of  the  states.  And  to 
suppose  it  will  not  be  safe  in  their  hands,  is  to  suppose,  that  no  powers 
of  government,  adapted  to  national  exigencies,  can  ever  be  safe  in  any 


>  S  Eliiot'g  Debates,  S85,  SSS,  307,  SOS,  430.        ■  2  ElOat't  Debatal,  307,  308,  430. 

>  The  Federaliit,  No.  23 ;  9  ElUot'i  DebUes,  99,  SS,  4S8. 
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political  body.^  Besides,  the  power  is  limited  by  the  necessity  (as  will 
be  seen)  of  biennial  appropriations.'  The  objection,  too,  is  the  more 
strange,  because  there  are  but  two  constitutions  of  the  tliirteen  states, 
vHch  attempt  in  any  manner  to  limit  the  power ;  and  these  are  rather 
cautions  for  timea  of  peace,  than  prohibitions.*  The  confederation 
itself  contuns  no  prohibition  or  limitation  of  the  power.*  Indeed,  in 
regard  to  times  of  war,  it  seems  utterly  preposterous  to  impose  any 
linutations  upon  the  power  ;  since  it  is  obnous,  that  emergencies  may 
arise,  which  would  require  the  moat  various  and  independent  exercises 
of  it.  The  country  would  otherwise  be  in  danger  of  loung  both  its 
liberty  and  its  sovereignty,  from  its  dread  of  investing  the  public  coun- 
cils with  the  power  of  defending  it.  It  would  be  more  willing  to  sub- 
mit to  foreign  conquest  than  to  domestic  rule. 

§  1184.  But  in  times  of  peace  the  power  may  be  at  least  equally 
important,  though  not  bo  often  required  to  be  put  in  full  exercise.  The 
Umted  States  are  surronnded  by  the  colonies  and  dependencies  of 
potent  foreign  governments,  whose  maritime  power  may  furnish  them 
with  the  means  of  annoyance  and  mischief  and  invasion.  To  guard 
ourselves  against  evils  of  this  sort,  it  is  in<^pensable  for  us  to  have 
proper  forts  and  garrisons,  stationed  at  the  weak  points,  to  overawe  or 
check  incursions.  Besides ;  it  will  be  equally  important  to  protect  our 
frontiers  against  the  Indians,  and  keep  them  in  a  state  of  due  submis- 
sion and  control.^  The  garrisons  can  be  furnished  only  by  occanonal 
detachments  of  militia,  or  by  regular  troops  in  pay  of  the  government. 
The  first  would  be  impracticable,  or  extremely  inconvenient,  if  not 
positively  pernicious.  The  mihtia  would  not,  in  times  of  profound 
peace,  submit  to  be  dragged  from  their  occupations  and  families  to 
perform  such  a  disagreeable  duty.  And  if  they  would,  the  increased 
expenses  of  a  frequent  rotation  in  the  service,  the  loss  of  time  and 
labor,  and  the  breaking  up  of  the  ordinary  employments  of  life, 
would  make  it  an  extremely  ineligible  scheme  of  military  power.  The 
true  and  proper  recourse  should,  therefore,  be  a  permanent,  but  small 
Btan^ng  army  for  such  purposes.^    And  it  would  only  be,  when  our 


■  Tbe  Fedenlkt,  Ho.  33,  £6.  *  Tbe  Fedenlitt,  No.  S4,  SS. 

1  The  FederaUft,  Ko.  M,  and  note ;  Id.  No.  36. 

*  Th«  Fodenliit,  No.  34 ;  3  Elliot's  Debates,  <38, 

*  The  Federalul,  No.  31,  35  ;  3  ElUoc's  Debates,  292,  S9S. 

*  "Oa  Federalist,  No.  34 ;  3  Elliot'a  Debttlei,  393,  S93. 
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neighbors  eboold  greatly  increase  their  military  force,  that  prudence 
ftod  a  due  regard  to  otir  own  safety  woold  require  any  augmentation 
of  our  own.'  It  would  be  wholly  unjustifiable  to  throw  upon  the  states 
the  defence  of  their  own  frontiers,  either  agunet  tiie  Indiaos,  or  against 
foreign  foes.  The  burthen  would  oflen  be  disproportionate  to  their 
meana,  and  the  benefit  would  often  be  largely  shared  by  the  neighbor- 
ing states.  The  common  defence  should  be  provided  for  out  of  Qie 
common  treasury.  The  existence  of  a  federal  government,  and  at  the 
game  time  of  military  establishmeiits  under  state  authority,  are  cot 
less  at  variance  with  each  other,  than  a  due  supply  of  tiie  federal 
treasury,  and  the  system  of  quotas  and  reqmsitions.^ 

§  1185.  It  is  important  also  to  consider,  that  the  surest  means  of 
aroiding  war  is  to  be  prepared  for  it  in  peace.  If  a  prohibition  shonld 
be  imposed  upon  the  United  States  agdnst  rusing  armies  in  time  of 
peace,  it  would  present  the  extraordinary  spectacle  to  the  world  of  a 
nation  incapacitated  by  a  constitution  of  its  own  choice  &om  preparing 
for  defence  before  an  actual  invamon.  As  formal  denunciations  of  war 
K6  in  modem  times  often  neglected,  and  are  never  necessary,  the 
presence  of  an  enemy  within  our  territories  would  be  required,  before 
the  govenunent  would  be  warranted  to  befi^  levies  of  men  for  the 
protection  of  the  state.  The  blow  most  be  receired,  before  any 
attempts  could  be  made  to  ward  it  off,  or  to  return  it.  Such  a  course 
of  conduct  would  at  all  times  invite  aggression  and  insult ;  and  enable 
a  formidable  rival  or  secret  enemy  to  seize  upon  the  country,  as  a 
defenceless  prey ;  or  to  drain  its  resources  by.  a  levy  of  contributions, 
at  once  irresistible  and  ruinous.*  It  would  be  in  vun  to  look  to  the 
nulitia  for  an  adequate  defence  under  such  drcumstances.  This  reli- 
ance came  veiy  near  losing  us  our  independence,  and  was  the  occa^on 
of  the  useless  expenditure  of  many  nullions.  The  history  of  other 
countries,  and  our  past  experience,  admonish  us,  that  a  regular  force, 
w«U  disciplined  and  well  supplied,  is  the  cheapest,  and  the  only  effect- 
ual means  of  roasting  the  inroads  of  a  well  disciplined  foreign  army.^ 
In  short,  under  such  circumstances  the  constitution  must  be  either 
nolated,  (as  it  in  fact  was  by  the  states  under  the  confederati(m,')  or 
our  liberties  must  be  placed  in  extreme  jeopardy.     Too  much  preoaa- 


■  The  FedenliM,  Ko.  34,  «1. 
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tioD  often  le&ds  to  as  man;  difficulties,  aa  too  much  confidence.  Hoir 
could  ft  readinesa  for  trar  in  time  of  peace  be  safely  prolubited,  unless 
ire  could  in  like  manner  prohibit  the  preparations  and  establishments 
of  everj  hostile  nation  ?  The  means  of  security  can  be  only  regulated 
by  the  means  and  the  danger  of  attack.  They  will,  in  fact,  ever  be 
determined  by  these  rules,  and  no  other.  It  will  be  in  vajn  to  oppose 
constitutional  barriers  to  the  impulse  of  self-preservation.^ 

§  1186.  But  the  dangers  from  abroad  are  not  alone  those,  which 
are  to  be  guarded  against  in  the  structure  of  the  national  government. 
Cases  may  occur,  and  indeed  are  contemplated  by  the  constitution 
itself  to  occur,  in  which  military  force  may  be  indispensable  to  enforce 
tiie  laws,  or  to  suppress  domestic  insurrections.  Where  the  resistance 
is  confined  to  a  few  insurgents,  the  suppression  may  be  ordinarily  and 
safely  confided  to  the  militia.  But  where  it  is  extensive,  and  espe- 
cially if  it  should  pervade  one,  or  more  states,  it  may  become  import- 
ant and  even  necessary  to  employ  regular  troops,  as  at  once  the  most 
effective,  and  the  most  economical  force.^  Without  the  power  to 
employ  such  a  force  in  time  of  peace  for  domestic  purposes,  it  is  plain, 
tiiat  Uie  government  might  be  in  danger  of  being  overthrown  by  the 
combinations  of  a  single  faction.^ 

§  1187.  The  danger  of  as  undue  exercise  of  the  power  is  purely 
imaginary.  It  can  never  be  exerted,  but  bj  the  representatives  of  the 
people  of  tlie  states ;  and  it  must  be  safe  there,  or  there  can  be  no 
safety  at  all  in  any  republican  form  of  government.*  Our  notions, 
indeed,  of  the  dangers  of  standing  armies  in  time  of  peace,  are  derived 
in  a  great  measure  from  the  principles  and  examples  of  our  English 
ancestors.  In  England,  the  king  possessed  thd  power  of  rusing 
armies  in  the  time  of  peace  according  to  his  o^n  good  pleasure.  And 
this  prerogative  was  justly  esteemed  dangerous  to  the  public  liberties. 
Upon  the  revolution  of  1688,  parliament  wisely  insisted  upon  a  bill  of 
rights,  which  should  furnish  an  adequate  security  for  the  future.  Bat 
Low  was  this  done  ?  Kot  by  prohibiting  standing  armies  altogether  in 
time  of  peace ;  but  (aa  has  been  already  seen)  by  prohibiting  them 
without  the  content  of  forlvtmeai.^    This  is  the  very  proposition  coq> 


•  The  Federalist,  No.  41 ;  3  BUiot'B  DetutM,  305. 
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ttuned  in  the  constitation ;  for  congress  can  alone  ndse  armies ;  and 
may  put  them  down,  whenever  they  choose. 

§  1188.  It  may  be  admitted,  that  standiog  armies  may  prove  dan- 
gerous to  the  state.  But  it  is  equally  true,  that  the  want  of  them 
may  also  prove  dangerous  to  the  state.  What  then  is  to  be  done  ? 
The  true  course  is  to  check  the  undue  exercise  of  the  power,  not  to 
withhold  it.'  This  the  oonstitution  has  attempted  to  do  by  proridiug, 
that  "  no  appropriation  of  money  to  that  use  shall  be  for  a  longer 
term  than  two  years."  Thus,  unless  the  necessary  supplies  are  voted 
by  the  representatives  of  the  people  every  two  years,  the  whole  esta- 
blishment must  fall.  CoDgrees  may  mdeed,  by  an  act  for  this  pur- 
pose, disband  a  standing  army  at  any  time ;  or  vote  the  supplies  only 
for  one  year,  or  for  a  shorter  period.  But  the  constitution  b  impera- 
tive, that  no  appropnatiou  shall  prospectively  reach  beyond  the  bien- 
nial period.  So  that  there  would  seem  to  be  every  human  security 
against  the  poswble  abuse  of  the  power.^ 

§  1189.  But,  here  ag^  it  wa^  objected,  that  the  executive  might 
keep  up  a  standing  army  in  time  of  peace,  notwithstanding  no  supplies 
should  be  voted.  But  how  can  this  possibly  he  done  ?  The  army 
cannot  go  witiiout  suppUes ;  it  may  be  disbanded  at  the  pleasure  of 
the  le^Iature  ;  and  it  would  be  absolutely  impossible  for  any  presi- 
dent, agunst  the  wiU  of  the  nation,  to  keep  up  a  standing  army  in 
terrorem  populi? 

§  lliJO.  It  was  also  aated,  why  an  appropriation  should  not  be 
annually  made,  instead  of  biennially,  as  is  the  case  in  the  British  par- 
Uament.*  The  answer  ia,  that  congress  may  in  their  pleasure  limit 
the  appropriation  to  a  single  year ;  but  exigencies  may  arise,  m  which, 
with  a  view  to  the  advantages  of  the  public  service  Mid  the  preaaure 
of  war,  a  bientual  appropriation  might  be  fiir  more  expedient,  if  not 
absolutely  indispensable.  Cases  may  he  supposed,  in  which  it  might 
be  impracticable  for  congress,  in  consequence  of  public  calamities,  to 
meet  annually  for  the  despatch  of  business.  But  the  supposed 
example  of  the  British  parliament  proves  nothing.  That  body  is  not 
restrained  by  any  constitutional  provision  from  voting  supplies  for  a 
standing  army  for  m  unlimited  period.    It  is  the  mere  practice  of 


'  Tha  Federalist,  No.  41 ;  S  Elliot's  Debates,  93,  308,  809. 
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parliament,  in  the  exerciae  of  its  own  diaoretioii,  to  make  od  annual 
Tote  of  supplies.  Sorelj,  if  there  b  do  danger  in  confiding  an 
unlimited  power  of  this  nature  to  a  bodj  chosen  for  seven  years,  there 
can  be  none  in  confiding  a  limited  power  to  an  American  congress, 
ehosen  for  two  jears.^ 

^  1191.  In  some  of  the  state  conventions  an  amendment  was  pro- 
posed, requiring,  tliat  no  standing  armj  or  regular  forces  be  kept  up 
in  time  of  peace,  except  for  the  neoessar;  protection  and  defence  of 
forts,  arsen^,  wid  dockyards,  without  the  consent  of  two  thirds  of 
both  houses  of  congress."  But  it  was  ulently  sufiered  to  die  away 
with  the  jealou^es  of  the  day.  The  practical  course  of  tbe  govern- 
ment on  this  head  has  allayed  all  fears  of  the  people,  and  fiiUy  justi- 
fied the  opinions  of  ttie  friends  of  the  constitulaoa.  It  is  remaikihle, 
that  scarcely  any  power  of  tiie  national  government  was  at  the  time 
more  strongly  assailed  by  appeals  to  popular  prejudice,  or  vindicated 
with  more  full  and  masculioe  discussion.  The  Federalist  gave  it  a 
most  elaborate  discussion,  as  one  of  the  critical  points  of  the  constita- 
tioD.^  In  the  present  times  f^e  subject  attracts  no  notice,  and  wonld 
scarcely  fSnush  a  topic,  even  for  popular  declamation.  Ever  since 
the  constitution  was  put  into  operation,  congress  hare  restrained  their 
^propriations  to  the  current  year ;  and  thus  practically  shown  the 
visionary  nature  of  these  objections. 

§  1192.  Congress,  in  1798,  in  expectation  of  a  war  with  France, 
autiiorized  the  pre^dent  to  accept  the  services  of  any  companies  c^ 
vohmteers  who  should  associate  themselves  for  &q  service,  and  should 
be  armed,  clothed,  and  equipped  at  their  own  expense,  and  to  commis- 
sion tiieir  officers.*  This  exerciae  of  power  vas  complained  of  at  the 
time,  as  a  virtual  infringement  of  the  constitutional  autiiority  of  the 
states  in  regard  to  the  militia ;  and,  as  such,  it  met  with  the  disappro- 
bation of  a  learned  commentator.^    His  o|nnion  does  not,  however, 


<  The  FedeialigC,  No.  41. 

•  1  Tucker's  Blai^.  Comm.  App.  271, 272, 379.    An  attempt  was  also  made  in  the 

eoDTCDtion  to  inMTt  a  clauu,  limiting  tbe  number  of  the  army  in  dme  of  peace  to  a 

nnmber;  Init  it  iraa negatived.    Joomalof  CooTentioi),  p.  163. 

3  The  federalist,  No.  24  to  39. 

•  Act  of  SSth  of  May,  1798,  ch.  64 ;  Act  of  32d  of  Jane,  1798,  ch.  74;  Act  (^  ad  of 
Maivb,  1799,  ch.  187. 

•  1  Tucker's  Black.  Cotnm.  App.  ST3,  2'4, 329, 330.    See  alio  Virginia  Beport  and 
Boolutionl,  9tli  of  JanaU7, 1800,  p.  53  to  !&6. 


,.  Google 


100  CONSTITUnON  OF    THE   UNITED   BTATES.  [BOOK  TSI. 

seem  Bince  to  have  received  the  deliberate  assent  of  the  nation.  Dup 
ing  the  late  war  with  Great  Britain,  laws  were  repeatedly  passed 
authorimg  the  acceptance  of  volunteer  corps  of  the  militia,  under 
their  own  officers  ;  and,  eventually,  the  president  was  authorized,  with 
the  consent  of  the  senate,  to  commission  officers  for  such  volunteer 
corps.  These  laws  exhibit  the  decided  change  of  the  public  opinion 
on  this  subject ;  and  they  deserve  more  attention,  since  the  measures 
were  promoted  and  approved  under  the  auspices  of  the  very  party 
which  had  inculcated  an  opposite  opinion.*  It  is  proper  to  remark, 
that  the  Federalist  maintained,  that  the  disciplining  and  eSectire 
organization  of  the  whole  militia  would  be  impracticable  ;  that  the 
attention  of  the  government  ought  particularly  be  tUrected  to  the 
formation  of  a  select  corps  of  moderate  size,  upon  such  principles  as 
would  really  fit  them  for  service  in  case  of  need ;  and  that  sach 
select  corps  would  constitute  the  best  substitute  for  a  large  standing 
army,  and  the  most  formidable  check  upon  any  undue  military  powers, 
—  ^nce  it  would  be  composed  of  citizens  well  disciplined  and  well 
instmcted  in  their  rights  and  duties.' 

§  119S.  The  next  power  of  congress  is  <*  to  provide  and  i&iuntain  a 
navy." 

§  1194.  Under  the  confederatiDn,  congress  possessed  the  power  "to 
btdld  and  equip  a  uavy."^  The  same  language  was  adopted  in  the 
ori^al  draft  of  the  constitution,  and  it  was  amended  by  substituting 
the  present  words,  apparently  without  objection,  as  more  broad  and 
appropriate.*  In  the  convention,  the  propriety  of  granting  the  power 
seems  not  to  have  been  questioned.  But  it  was  asstuled  in  the  state 
conventions  as  dangerous.  It  was  said,  that  commerce  and  navigation 
are  the  principal  sources  of  the  wealth  of  the  maritime  powers  of 
Eorope ;  and,  if  we  engaged  in  commerce,  we  should  soon  become 
their  rivals.  A  navy  would  soon  be  thought  indispensable  to  protect 
it.  But  the  attempt  on  our  part  to  provide  a  navy  would  provoke 
these  powers,  who  would  not  suffer  us  to  become  a  naval  power. 
Thus,  we  should  be  immediately  involved  in  wars  with  them.     The 


■  SeeActofSlhofFeb.  1812,  cb.  !2{  Act  of  fith  of  JqIj,  ISla,  ch.  ISS;  Actofa4th 
of  F«b.  IBU,  cb.  15  ;  Act  of  30ch  of  Msrcb,  ISM,  ch.  K;  Act  of  27th  (tf  Ju).  IS15, 
di.  ITS-    Bee  bJio  Act  of  S4lb  of  Feb.  1607,  cb.  70. 

•  The  Federaliat,  No.  29,  '  Art-  9, 

'  Joam.  of  ConventioD,  331, 362. 


,.  Google 


CH.  XXI.]  POWERS  OF  C0KSEBS8  —  NATY.  101 

expenses,  too,  of  mmtaioiiig  a  suitable  nary  would  be  ecormous,  aad 
irlioll/  disproportioiiate  to  our  resources.  If  a  navy  eliould  be  pro- 
vided at  all,  it  ought  to  be  limited  to  tlie  mere  protection  of  our  trade.^ 
It  was  further  urged,  that  the  Southern  states  would  share  a  large 
portion  of  the  burthens  of  maintEuning  a  navj,  without  any  correspoad- 
ipg  advantages.^ 

^  1195.  With  the  nation  at  large,  these  objections  were  not  deemed 
of  any  validity.  The  necesdty  of  a  navy,  for  the  protection  of  com- 
merce and  navigation,  was  not  only  admitted,  but  made  a  strong 
ground  for  the  grant  of  the  power.  One  of  the  great  objects  of  the 
constitution  was  tiie  eneonragement  and  protection  of  navigation  and 
trade.  Without  a  navy,  it  would  be  utterly  impos»ble  to  m^nttuo 
oar  right  to  the  fisheries,  and  our  trade  and  navigation  on  the  lakes, 
and  the  Mississippi,  as  well  as  our  foreign  commerce.  It  was  one  of 
the  blesdngs  of  the  union  that  it  would  be  able  to  provide  an  adequate 
support  and  protectiim  for  all  tiiese  important  objects.  Besides,  a 
navy  would  be  absolutely  indispensable  to  protect  our  whole  Atlantio 
frontier,  in  case  of  a  war  with  a  foreign  maritime  power.  We  should 
otherwise  be  liable,  not  only  to  the  invasion  of  strong  regular  forces  of 
the  enemy,  but  to  the  attacks  and  incursions  of  every  predatory 
adventurer.  Our  maritime  towns  might  all  be  put  under  contribution  j 
and  even  the  entrance  and  departure  from  our  own  porta  be  inters 
dieted,  at  the  caprice  or  tiio  hostility  d  a  foreign  power.  It  would 
also  be  our  cheapest,  as  well  as  our  best  defence  ;  as  it  would  save  us 
the  expense  of  numerous  forts  aad  garrisons  upon  the  sea-coast,  which, 
though  not  efectual  for  all,  would  atill  be  required  for  some  purposes. 
In  short,  in  a  maritime  vrariara  irithont  this  means  of  defence,  our 
commerce  would  be  driven  from  the  ocean,  oar  ports  would  be  block- 
aded, our  sea^oast  infested  with  plunderers,  and  our  vital  interests  put 
at  hazard." 

§  1196.  Although  these  considerations  were  decisive  with  the 
people  at  large,  in  favor  of  the  power,  from  its  palpable  necessity  and 
importance  to  sU  tlie  great  interests  of  the  country,  it  is  withm  the 
memory  of  aB  of  us,  that  the  same  objections  for  a  long  time  prevailed 
with  a  leading  party  in  the  country,*  and  nurtured  a  policy  which  was 


'  !  EUiot'g  Deb.  SM,  319,  880.  '  »  KHiot'i  Deb.  819,  3M. 

>  TbeFed«nlUt,No.  11,24, 41.    See  alio  1  Tacker'B  BIul.  Comm.  App.  STS. 
•  See  S  ManlwU'i  IJfe  of  Wuhington,  ch.  7,  p-  M3  to  SSI. 
9' 
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utterly  at  variance  with  our  duties,  aa  well  aa  our  honor.  It  waa  not 
until  during  the  late  war  with  Great  Britain,  when  our  little  navy,  by 
a  gallantry  and  brilliancy  of  achievement  almost  without  parallel,  had 
literally  fought  itself  into  favor,  that  the  nation  at  large  began  to 
awake  from  its  lethargy  on  this  subject,  uid  to  insist  upon  a  policy, 
which  should  at  once  make  ub  respected  and  formidable  abroad,  and 
secure  protection  and  honor  at  home.'  It  has  been  proudly  sud  by  a 
learned  commentator  on  the  laws  of  England,  that  the  royal  nary  of 
England  hath  ever  been  its  greatest  defence  and  ornament.  It  is  its 
ancient  and  natural  strengtli ;  the  floating  bulwark  of  tlie  island  ;  an 
army,  from  which,  however  strong  and  powerfiil,  no  danger  can  be 
apprehended  to  liberty.*  Every  American  citizen  ought  to  cherish  the 
aame  sentiment,  as  applicable  to  the  navy  of  his  own  country. 

§  tl97.  The  next  power  of  congress  is  "  to  make  rules  for  the 
"  government  and  regulation  of  the  land  and  naval  forces."  This  is  a 
natural  incident  to  the  preceding  powerB  to  make  war,  to  raise  amues, 
and  to  provide  and  maintiun  a  navy.  Its  propriety,  therefore,  scarcely 
could  be,  and  never  has  been  demed,  and  need  not  now  be  insisted  on. 
The  clause  was  not  in  the  original  draft  of  the  constitution  ;  but  was 
added  without  objection  by  way  of  amendment.^  It  was  without  question 
borrowed  from  a  correspon-ling  clause  in  the  articles  of  confederation,* 
where  it  was  with  more  propriety  given,  because  there  waa  a  prohibi- 
tion of  all  implied  powers.    In  Gnat  Britain,  the  kmg,  in  his  capacitf 


1  Lew  it  Aoiild  be  mppoged  that  the«  rtmariw  are  not  weU  founded,  the  foUowiog 
punige  is  wilTacled  from  (he  celebraled  lUport  and  Rawlnlioni  of  the  Virginia  legii- 
Utare,  of  7th  and  1  llli  Jan.  1 800,  which  fomK^  ij,e  Uit-book  of  manj  political  opinions 
tor  a  long  period:  "With  respect  to  the  naTj,it  najte  proper  to  remind  jon,that 
whatever  maj  be  the  proposed  object  of  iU  estahUahment,  or  whatever  the  prospect  of 
temponuj  advantages  resulting  therefrom,  it  is  demonstrai^,  bj  the  experience  of  aU 
natioDt  who  have  adventnred  far  into  naval  policy,  tUt  snch  prospect  is  ultimately  delo- 
live  ;  and  that  a  navy  has  ever  in  practice  been  VnoTn  more  as  an  instnunent  of 
power,  a  source  of  expense,  and  an  occasion  of  collisions  mai  wire  wiih  other  nations, 
thao  aa  an  instniment  of  defence,  of  economy,  or  of  proiec^n  to  "ximmecce.  Nor  ia 
there  any  nation,  in  the  judgment  of  Iha  general  assembly,  to  wiiose  eireuroslances  this 
temark  is  more  applicable  than  to  the  United  States."  p.  B7, 58.  And  ««  senator*  and 
representatives  were  instracted  and  requested,  by  one  of  the  resolutions, "  to  prevent  any 
angmentatlon  of  the  navy,  and  to  promote  any  proposition  for  redudng  It,  as  circnni~ 
Mances  will  permit,  within  the  narrowest  limits  compatible  with  the  protection  of  tha 
Ma-eoaats,porti,  and  harbors  of  the  Unitod  States."  p.S9. 

■  1  Black.  Comm.  41S. 

1  Joiuiul  of  CoDventloii,  p.  SSI,  S63.  t  j^n,  9, 
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of  generalissimo  of  ^e  whole  kingdom,  has  the  sole  power  of  regulating 
fleets  and  armies.^  But  parliament  haa  repeatedly  interposed ;  and 
the  regulation  of  both  is  now  in  a  considerable  meamire  provided  for 
by  acts  of  parliament.'  The  whole  power  is  &r  more  safe  in  the  hands 
<k  congreaa,  than  of  &.&  executive  ;  since  otherwise  the  most  summary 
and  severe  punishments  might  be  inflicted  at  Qie  mere  will  of  the 
executive. 

§  1198.  It  is  a  natural  result  of  the  sovereignty  over  the  navy  of 
the  United  States,  that  it  should  be  exclusive.  Whatever  ciimes, 
therefore,  are  tommitted  on  board  of  public  ships  of  war  of  the  United 
States,  whether  they  are  in  port  or  at  sea,  they  are  exclusively  cog- 
mzable  and  punishable  by  the  government  of  the  United  States.  The 
public  ships  of  sovereigns,  wherever  tiiey  may  be,  are  deemed  to  be 
extra-territorial,  and  enjoy  the  immunities  &om  the  local  joiisdiction 
belon^ng  to  their  sovereign.' 


■  1  Black.  Comm.  S62, 421. 

•  1  Black.  Comin.  413,  414,  419,  420,  421. 

1  See   Unilal  Slata  t.  Boom,  3   WIicUod's  B.  336,  390.     7%e  Sdir.  Ezdunigt, 
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CHAPTER  XXII. 

POWEK  OVER  THE  UILITIA. 

§  1199.  The  next  power  of  congress  is  "  to  provide  for  calling  forth 
"  the  militia  to  ezecnte  the  laws  of  the  onion,  sap}ffeB3  inaurreotiona, 
"  and  repel  inTaaiona." 

§  1200.  This  clause  eeems,  after  a  slight  amendment,  to  have  passed 
the  convention  without  oppOBition.'  It  cored  a  defect  severely  felt 
under  the  confederation,  which  coatEuned  no  provision  on  the  Bubject. 

§  1201.  The  power  of  regolating  the  militia,  and  of  commanding  its 
services  to  enforce  the  laws,  and  to  Buppreaa  insurrections,  and  repel 
invasions,  is  a  natural  incident  to  the  duty  of  superintending  the  com- 
mon defence,  and  preserving  the  internal  peace  of  the  nation.  In 
short,  every  argument,  which  is  urged,  or  can  be  urged  against  stand- 
ing armies  m  time  of  peace,  applies  forcibly  to  the  propriety  of  vesting 
this  power  in  the  national  government.  There  is  but  one  of  two  alter 
natives,  which  can  be  resorted  to  in  cases  of  insurrection,  invasion,  or 
violent  opposition  to  the  laws  ;  either  to  employ  regular  troops,  or  to 
employ  the  nulitia  to  suppress  them.  In  ordinary  cases,  inJbed,  the 
resistance  to  the  laws  may  be  put  down  by  the  poise  comitatua,  or  the 
asdstance  of  the  common  magistracy.  But  cases  may  occur,  io  which 
such  a  resort  would  be  utterly  vain,  and  even  mischievous  ;  since  it 
might  encourage  the  factious  to  more  rash  measures,  and  prevent  the 
application  of  a  force,  which  would  at  once  destroy  the  hopes  and 
crush  the  efforts  of  the  disa^cted.  The  general  power  of  the  govern- 
ment to  pass  all  laws  necessary  and  proper  to  execute  its  declared 
powers,  would  doubtless  authorize  laws  to  call  forth  the  posse  comitatus, 
and  employ  the  common  magistracy,  in  cases,  where  such  measures 
would  suit  the  emergency.^  But  if  the  militia  could  not  be  called  in 
aid,  it  would  be  absolutely  indispensable  to  the  common  safety  to  keep 
up  a  strong  reguUr  force  in  time  of  peace.^    The  latter  would  certunly 


'  Jonrnalof  CoaTentioo,  sai,  383. 

'  a  ElUot'B  Debatea,  300,  304,  309,  30B,  309. 

>  The  PedenliBt,  Kg.  39 ;  3  ElUot'i  Otbiier,  392, 293,  294,  SOS,  309. 
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not  be  desirable,  or  economical ;  and  therefore  tbia  power  over  the 
militia  is  highly  salutary  to  the  public  repose,  and  at  the  same  time  an 
addition^  security  to  the  public  liberty.  In  times  of  insurrection  or 
invasion,  it  would  be  natural  and  proper,  that  the  militia  of  a  neighbor- 
ing state  should  be  marched  into  another  to  resist  a  common  enemy, 
or  guard  the  republic  against  the  violences  of  a  domestic  faction  or 
sedition.  But  it  is  scarcely  possible,  that  in  the  exercise  of  the  power 
the  nulitia  should  ever  be  called  to  march  great  distances,  since  it 
would  be  at  once  the  most  ezpen^ve  and  the  most  inconvenient  force, 
wtdch  the  government  could  employ  for  distant  expeditions.^  Tha 
regulation  of  the  whole  subject  is  always  to  be  in  the  power  of  congress ; 
and  it  may  &om  time  to  time  be  moulded  so  as  to  escape  from  all 
dangerous  abases. 

§  1202.  Notwithstanding  the  reasonableness  of  these  suggestions, 
the  power  was  made  the  subject  of  the  most  warm  appeals  to  the 
people,  to  alarm  their  fears,  aad  surprise  their  judgment.^  At  one 
time  it  was  Siud,  that  the  militia  under  the  command  of  the  natjonal 
government  might  be  dangerous  to  the  public  liberty ;  at  another,  that 
they  nught  be  ordered  to  the  most  distant  places,  and  burtbened  with 
the  most  oppresrare  sernces ;  and  at  another,  tiiat  the  states  might 
thus  be  robbed  of  tiinr  immediate  means  of  defence.^  How  these 
things  oonld  be  accomplished  with  the  consent  of  both  houses  of  cotb 
gress,  in  which  the  states  and  the  people  of  the  states  are  represented, 
it  a  difficolt  to  conceive.  But  the  highly  colored  and  impassioned 
addresses,  used  on  this  occaaon,  produced  some  proportions  of  amend- 
ment  in  the  state  conventions,*  whioh,  however,  were  never  duly  rati- 
fied, and  have  long  mtse  oeased  to  be  felt,  as  matters  of  general 


§  1203.  The  next  power  of  congress  b,  "  to  provide  for  organisdng, 
"  arming,  and  disciplining  the  militia,  and  for  governing  such  part  of 
"them,  as  may  be  employed  in  the  service  of  the  United  States; 
"  reserving  to  the  states  respectively  the  appointment  of  the  officers, 


<  Tin  Federalist,  No.  29  {  SEUiot's  Debatea,  93,  107,  IDS,  392,  393,294,308,  309; 
.3  EUiol't  DebatM,  305,  S06. 

>  a  E11iol'«  Debate*,  6fi,  67,  307, 310, 314,  SIS ;  The  Federalist,  No.  St ;  LtilherHar- 
tm'a  Addreas,  Yates's  HinDtea ;  4  EQiot's  Debates,  33,  34. 

'  See  the  Federalist,  No.  29 ;  2  IRiliot'a  Debates,  285,  286,  287,  289,  307,  310. 

*  I  Tuck.  Black.  Conuu.  App.  273. 
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"  and  the  authority  of  traiiuDg  the  militia  according  to  the  discipline 
"  prescribed  by  congress." 

§  1204.  This  power  has  a  natural  connection  with  the  precedmg^ 
and,  if  not  indispensable  to  its  exercise,  funusbes  the  only  adequate 
means  of  ^ving  it  promptitude  and  efficiency  in  its  operations.  It 
requires  no  skill  in  the  sdence  of  war  to  discern,  that  niuformity  in  the 
organizatioa  and  discipline  of  the  militia  will  be  attended  with  the 
most  beneficial  effects,  whenever  they  are  called  into  active  service. 
It  will  enable  them  to  discharge  the  duties  of  the  camp  and  field  with 
mutual  intelligence  and  concert,  an  advantage  of  peculiar  moment  in 
the  operations  of  an  army ;  and  it  will  enable  them  to  acquire,  in  a 
much  shorter  period,  that  degree  of  proficiency  in  ndlitary  fnnctdona, 
which  is  essential  to  their  usefulness.  Such  a  uniformity,  it  is  evi- 
dent, can  be  attained  only  through  the  superintending  power  of  the 
national  gOTemment.^ 

§  1205.  This  clause  was  not  in  the  original  draft  of  the  constitn- 
tioD ',  but  it  was  subsequently  referred  to  a  committee,  who  reported  in 
&vor  of  the  power ;  and  after  conmderable  discus^on  it  was  adopted 
in  its  present  shape  by  a  dedded  majority.  The  first  clause  in  regard 
to  orgauzing,  arming,  disciplining,  and  governing  the  imlitiai,  was 
passed  b;  a  vote  of  nine  states  agmst  two ;  the  next,  re&rnng  tbe 
^pnntment  of  officers  to  the  states,  after  an  ineffectual  effort  to  amend 
it  by  confining  the  appointment  to  officers  under  the  rank  of  general 
officers,  was  passed  without  a  divimon ;  and  the  last,  referring  tJie 
authority  to  tr^  flie  militia  according  to  the  discipline  prescribed  by 
confess,  was  passed  by  a  vote  of  seven  states  agajnst  four.^ 

^  1206.  It  was  conceived  by  the  friends  of  the  constitution,  Uiat  the 
power  thus  given,  with  the  guards,  reserving  the  appointment  of  the 
officers,  and  tiie  tiraioing  of  the  militia  to  the  states,  made  it  not  only 
wholly  unexceptionable,  but  in  reality  an  additional  security  to  the 
public  liberties.'  It  was,  nevertheless,  made  a  topic  of  serious  alarm 
and  powerful  objection.  It  was  suggested,  that  it  was  indispensable  to 
'  the  states,  that  they  should  possess  the  control  and  discipline  of  the 


>  The  Federalut,  Ko. «,  2S ;  1  Tacker'*  BUck-  Coram.  App.  9T3,  aTi ;  6  Ilonhall'i 
Lite  of  WaahingtoD,  ch.  1,  p.  M.  See  Vii^uift  B«port  and  R«Mlntioiu,  7  Jon.  1800, 
p.  M  to  b1. 

■  Jonmal  of  CoDTention,  S21,  263,  STS,  3S0,  SSI,  383, 357, 376, 377. 

)  a  Elliot's  Deb.  91,  301,  310,  31S,  314,  917. 
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□ulitia.  Congress  might,  under  pretence  of  organizing  and  t^ciplin- 
ing  them,  inflict  severe  and  ignominious  pniuahments  on  them.^  The 
power  might  be  constrned  to  be  exclusive  in  congress.  Suppose,  then, 
^t  congress  should  refuse  to  provide  for  arming  or  organizing  them, 
the  result  would  be,  tiiat  the  states  would  be  utterly  without  tiie  means 
of  defence,  and  prostrate  at  the  feet  of  the  national  government.^  It 
might  alao  be  stud,  that  congress  possessed  the  exclusive  power  to  sap- 
press  insurrections,  and  repel  inva^ons,  which  would  take  from  the 
states  all  effective  means  of  reustance.^  The  militia  might  be  put 
under  martial  law,  when  not  under  duty  in  the  public  service.* 

§  1207.  It  is  difficult  fully  to  comprehend  the  influence  of  such 
objections,  urged  with  muah  apparent  sincerity  and  earnestness  at  such 
an  eventful  period.  The  answers  then  given  seem  to  bare  been,  in 
th^  stractnre  and  reasoning,  satis&ctory  and  conclusive.  But  the 
amendments  proposed  to  the  constitution  (some  of  which  hare  been 
once  adopted')  show,  that  the  objections  were  exten»vely  felt  and 
sedulously  cheri^ed.  The  power  of  congress  over  the  militia  (it  was 
urged)  was  linuted,  and  concurrent  with  that  of  the  states.  The  right 
of  governing  them  was  confined  to  the  single  case  of  their  being  in  the 
actual  service  of  the  United  States,  in  some  of  the  cases  pointed  out 
in  tiie  constitution.  It  was  then,  and  then  only,  that  they  could  be 
subjected  by  the  general  government  to  martial  law.*  If  congress  did 
not  choose  to  arm,  organize,  or  discipline  the  militia,  there  would  be  an 
inherent  right  in  the  states  to  do  it.''  All  that  the  constitution  in- 
tended, was,  to  give  a  power  to  congress  to  insure  uniformity,  and 
tiiereby  efficiency.  But,  if  congress  refused,  or  neglected  to  perform 
the  duty,  the  states  had  a  perfect  concurrent  right,  and  might  act  upon 
it  to  the  utmost  extent  of  sovereignty.*    As  UtUe  pretence  was  there 


'  3  EUiot'i  I>ebate9, 301, 307, 310, 3IS. 

>  a  EUiotf*  Debues,  115,  S9D,  310,  3tl,  3IS;  Luther  Martin's  Addteas,  Yates's 
Umates ;  i  Elliot's  Debate9,  S4,  35, 

•  2  Elliot's  Debates,  310,  311,  3ia,  an,  315,  816,  317,  318. 

•  9  Elliot's  Debates,  287,  288, 29*. 

•  1  Tock.  Black.  Otnxm.  App.  273, 

•  3  Elliot's  Debate*,  3W,  311. 

'  a  Elliot's  Debates,  393,  394,313,313,314,  336,  337,  439;  1  Tock.  Black.  Comm. 
App.  373,  373;  B&wie  on  the  ConstitatloD,  ch.  9,  p.  Ill,  113j  Haiaion  r.  Mnort, 
S  Wheat- B.  1,  21,  4G,4S  lo53. 

"  Homo*  v.  Afixinc,  S  Wheat  B.  1,  ie,17,  SI,  33,  M,  3S,  SI,  SS,  S6;  3  &ers«ant  !> 
BavIo,  169. 
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to  eaj,  that  congress  possessed  the  ezclmTe  power  to  suppress  insur- 
rections and  repel  inrasions.  Their  power  was  merely  competent  to 
reach  diese  objects ;  bat  did  not,  and  could  not,  in  regard  to  tbe 
militia,  supersede  the  ordinary  nghts  of  the  states.  It  was,  indeed, 
made  a  duty  of  congress  to  provide  for  such  cases;  but  this  did  not 
exclude  the  cooperation  of  the  states.^  The  idea  of  congress  inflict- 
ing severe  and  ignominious  pumshments  npon  the  militia  in  times  of 
peace  vae  absurd.^  It  presupposed,  that  the  representatives  had  an 
interest,  and  would  intentionally  take  measures  to  oppress  them,  and 
aUenate  their  affections.  The  appointment  of  the  officers  of  the 
nulitia  was  exclusively  in  the  states ;  and  how  could  it  be  presumed, 
that  such  men  would  ever  consent  to  the  destruction  of  the  rights  or 
privileges  of  their  fellow-citizens.^  The  power  to  discipline  and  irsia 
the  mUitia,  except  when  in  the  actual  service  of  the  United  States, 
was  also  exclusively  vested  in  the  states ;  and  under  such  circum- 
stances, it  was  secure  agunst  any  serious  abases.*  It  was  added,  that 
any  project  of  disciplining  the  whole  militia  of  the  United  States  would 
be  so  utterly  impracticable  and  mischievous,  that  it  would  probably 
never  be  attempted.  The  most,  that  could  be  done,  would  be  to 
organize  and  discipline  select  corps ;  and  these,  for  all  general  pur- 
poses, either  of  the  states,  or  of  the  union,  would  be  found  to  combine 
all  that  was  useful  or  desirable  in  militia  services. 

§  1208.  It  is  hardly  necessary  to  say  how  utterly  without  any  prac- 
tical justification  have  been  the  alarms,  so  industriously  spread  upon 
this  subject,  at  the  time  when  the  constitution  was  put  upon  its  trial.^ 
Upon  two  occasions  only  has  it  been  found  necessary,  on  the  part  of 
the  general  government,  to  require  the  aid  of  the  militia  of  the  states, 
for  the  purpose  of  executing  the  laws  of  the  union,  suppressing  manr- 
rectioQS,  or  repelling  invasions.  The  first  was  to  suppress  the  insur- 
rection in  Pennsylvania,  in  1794  ;  ^  and  the  other,  to  repel  the  enemy 


'  aEUiot'B  Debatee,3IS,  313,  316,  317,318,368;  lUwle  on  the  CoiisCitDliDn,cfa.  B, 

p.m. 

■  3  Elliot's  Deb&tes,  304,  309. 

■  3  Elliot's  Debates,  36B;  RawU  OD  the  CoQgHtatiort,  ch.  9,  p.  112. 

*  See  The  Federalist,  No.  29  ^  I  Tacker'a  Black.  Comm,  App.  374;  Rawle  on  the 
CoMtitntton,  ch.  9,  p.  112. 

'  The  Federalist,  No-  29. 

•  S  Manh.  Ufe  of  WuhingtoD,  ch.  8,  p.  576  to  593;  3  Pilk.  m»t.  ch.  S3,  p.  4S1 
ti>4SS. 
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in  the  recent  w&r  with  Great  Britain.  On  other  occaaions,  Qxe  militia 
bus  indeed  been  called  into  Berrioe,  to  repel  the  incnraions  of  the 
Lkiians ;  but,  in  all  auch  cases,  the  injured  states  have  led  the  -w&y, 
and  reqnested  the  cooperation  of  ihe  national  goremment.  In  regard 
to  the  other  power,  of  organizing,  arming,  and  diadpliniDg  the  militia, 
congress  passed  an  act,  in  1T92,^  more  effectually  to  provide  for  the 
national  defence,  by  eBtablishing  a  uniform  militia  throughout  the 
United  States.  The  system  provided  by  this  act,  with  the  exception 
of  that  portion  which  established  the  rules  of  discipline  and  field  ser^ 
vice,  has  ever  since  remained  in  force.  And  the  militia  are  now 
goremed  by  the  same  general  system  of  discipline  and  field  exercise, 
which  is  observed  by  the  regular  army  of  the  United  States.'  No 
jealousy  of  military  power  and  no  dread  of  severe  punishments  are  now 
indulged.  And  the  whole  militia  system  has  been  as  mild  in  its  opera- 
tion as  it  has  been  satisfactory  to  the  nation. 

§  1209.  Several  questions,  of  great  practical  importance,  have 
arisen  under  the  clauses  of  the  constitution  respecting  the  power  over 
the  militia,  which  deserve  mention  in  this  place.  It  is  observable, 
that  power  is  given  to  congress  "  to  provide  for  calling  forth  the  mili- 
'*  tia  to  execute  the  laws  of  the  union,  suppress  insurrections,  and  repel 
**  invaMons.  Accordingly  congress,  in  1795,  in  pursuance  of  thb 
authority  and  to  give  it  a  practical  operation,  provided  by  law,  "  that 
whenever  the  Umted  States  shall  be  invaded,  or  be  in  imminent  dan- 
ger of  invasion,  &om  any  foreign  nation  or  Indian  tribe,  it  shall  be 
lawful  for  the  president  to  call  forth  such  number  of  the  militia  of  the 
state  or  states  most  convenient  to  the  place  of  danger,  or  scene  of 
action,  as  he  may  judge  necessary,  to  repel  such  invasion,  and  to  issue 
his  order  for  that  purpose  to  such  officer  or  officers  of  the  militia  as  he 
shall  think  proper."  Like  provisions  are  made  for  the  other  cases 
stated  in  the  constitution.*  The  constitutionality  of  this  act  has  not 
been  questioned,*  although  it  provides  for  calling  forth  the  militia,  not 
only  in  cases  of  invasion,  but  of  imminent  danger  of  invasion ;  for  tbe 
power  to  repel  bvasions  must  include  the  power  to  provide  agunst 


'  Act  of  Sth  May,  1792,  ch.  33. 

t  Adof  18S0,ch.97i  Act  of  1S21,  ch.  68. 

»  Act  of  179S,  ch.  101. 

*  BoailaB  T.  ifovre,  S  Wlieat.  R.  1, 60 ;  lUartin  v.  Moa,  la  Wlieat  B.  19 ;  ffoustm  r. 
ibort,  3  Sergeant  &  Rawle,  1 89 ;  Dugidd  v.  Smih,  3  Scfgeant  *  Bawie,  690 ;   Vandtr. 
htydtn  T.  YoKng  11  Johm.  B.  190. 
TOIh  n.  10 
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an;  attempt  and  danger  of  inrasion,  aa  th«  necessary  and  proper 
means  to  effectuate  tbe  object.  One  of  the  best  means  to  repel  inva- 
fflon  is,  to  provide  tbe  reqaimte  force  for  action  before  the  invader  has 
reached  the  territory  of  the  nation.^  Kor  can  there  be  a  doubt  that 
the  president,  who  is  (as  wiU  be  presently  seen)  by  the  constjtutdon 
the  commander-in-chief  of  the  army  and  nary  of  the  United  States, 
and  of  the  militia  when  called  into  the  actual  service  of  the  United 
States,  is  the  proper  fonctioaary  to  whom  this  Ugh  and  delicate  trust 
ought  to  be  confided.  A  free  people  will  naturally  be  jealous  of  the 
exercise  of  military  power;  and  that  of  calling  forth  the  militia  is 
certainly  one  of  no  ordinary  magnitude.  It  b,  however,  a  power 
limited  in  ite  nature  to  certun  exigencies ;  and,  by  whomsoever  it  is  to 
be  executed,  it  carries  with  it  a  corresponding  responmbility.^  Who  is  so 
fit  to  exercise  the  power  and  to  incur  the  responsibility  as  the  president  ? 
^  1210.  But  a  most  material  question  arises  :  By  whom  is  the  exi- 
gency (the  caaua  fcederis,  if  one  may  so  say)  to  be  decided  ?  Is  the 
president  the  sole  and  exclusive  judge  whether  the  exigency  has 
arisen,  or  is  it  to  be  considered  as  an  open  question,  which  every 
officer,  to  whom  the  ordei^  of  the  president  are  addressed,  may  decide 
for  himself,  and  equally  open  to  be  contested  by  every  militia-mas, 
who  shall  refuse  to  obey  the  orders  of  the  president  ?  ^  This  question 
was  much  a^tatcd  during  the  late  war  with  Great  Britain,  although  it 
is  well  known  that  it  had  been  practically  settled  by  the  government, 
in  the  year  1794,  to  belong  exclusively  to  the  president;*  and  no 
inconsiderable  diversity  of  opinion  was  then  manifested  in  the  heat  of 
the  controversy,  pendente  Ute,  et  fiagrante  heUo.  In  Connecticut  and 
Massachusetts  it  was  held,  that  the  govemora  of  the  states  to  whom 
orders  were  addressed  by  the  president  to  call  forth  the  militia,  on 
account  of  danger  of  invasion,  were  entitled  to  judge  for  themselves 
whether  the  exigency  had  arisen,  and  were  not  bound  by  the  opinion 
or  orders  of  the  pre^dent.''    This  doctrine,  however,  was  disapproved 


>  Martin  t.  Moa,  12  Wheat  R.  19,  M. 

*  MaTtmT.Atmt,  12  Wheat,  R- 19,  29;  Rawla on  ConstiUiUoD, cb.  IS, p.  1S5,  &«. 

*  Martin  v.  Mott,  1 2  WheaL  R.  1 9,  29, 30. 

*  Bee  EomUm  t.  Moon,  6  WheAt  R.  37, 

*  1  Eent'9  Comm.  Led.  12,  p.  241  to  250;  S  Mais.  R.  Sapp.  HT,  et  seq. )  Rawle  □□ 
the  ConstitDtioii,  cb.  13,  p.  1S5,  &c.  At  a  Uler  period,  this  doctrine  aeema  to  hare  been 
■haodoned  by  MaMocbnaetta.  See  Report  and  Resolvea  of  Mowuchnsetts,  June  IS, 
1818,aiidrebruAi7l5, 1S30.    SeealgoBctolnlioiuof  Maine  l«gulstiire,  in  1830. 
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elsewhere.  It  was  contested  hy  the  government  of  the  United  States,^ 
aod  was  renounced  by  other  states.' 

§  1211.  At  a  very  recent  period,  the  question  came  before  the 
supreme  coort  of  the  United  States  for  a  judicial  decision ;  and  it  was 
then  unanimously  determined,  that  the  authority  to  decide  whether 
the  esigeticy  has  arisen  belongs  exclusively  to  the  president ;  and  that 
his  decision  is  concluaive  upon  all  other  persons.  The  court  stud,  that 
this  conatructjon  necessarily  resulted  from  the  nature  of  the  power 
itself,  and  &om  the  manifest  objects  contemplated  by  tlie  act  of  con- 
gress. The  power  itself  is  to  be  exercised  upon  sudden  emergencies, 
upon  great  occasions  of  state,  and  under  circumstances  which  may  be 
vital  to  the  existence  of  the  anion.  A  prompt  and  unhesitating  obe- 
dience to  orders  is  indispensable  to  the  complete  att^nment  of  the 
object.  The  service  is  a  nulitary  service,  and  the  command  of  a  mili- 
tary nature  ;  and,  io  such  cases,  every  delay  and  eveiy  obstacle  to  aa 
efficient  and  immediate  compliance,  would  necessarily  tend  to  jeopard 
the  public  interests.  While  subordinate  officers  or  soldiers  are  pausing 
to  consider  whether  they  ought  to  obey,  or  are  scrupulously  weighing 
the  facts  upon  which  the  commander-in-chief,  exerdses  the  right  to 
demand  their  services,  the  hostile  enterprise  may  be  accomplished, 
without  the  means  of  resistance.  If  the  power  of  regulating  the 
Bulitia,  and  of  commanding  its  services  in  times  of  insurrection  and 
invaraon,  are,  as  it  has  been  emphatically  said  they  are,'  natural  intn- 
dente  to  the  duties  of  superintending  the  common  defence,  and  t^ 
watching  over  the  internal  peace  of  the  confederacy,  these  powers 
must  be  so  construed,  as  to  the  modes  of  their  exercise,  as  not  to  defeat 
the  great  end  in  view.  If  a  superior  officer  has  a  right  to  contest  the 
orders  of  the  president,  upon  bis  own  doubts  as  to  the  exigency  hav- 
ing arisen,  it  must  be  equally  the  right  of  every  inferior  officer  and 
soldier.  And  any  act  done  by  any  person,  in  furtherance  of  such 
orders,  would  subject  him  to  responfdbility  in  a  civil  suit,  in  wluch  hia 
defence  must  finally  rest  upon  his  ability  to  establish  the  foots  by  com- 
petent proofs.     Besides ;  in  many  instances  the  evidence,  upon  which 


•  ■  See  President  Madison's  Message  of  4tli  Norember,  ISla,  and  President  Modtm'* 
HessBge,  and  otber  docomenU  stated  in  Report  and  BesolTes  of  MasMchnsetU,  15th 
Febniary,  1S30. 

*  See  Vanderia/dm  v.  Tow^,  11  Jobns.  R.  ISO;  Rawie  od  tlM  Conatitatiiu),  ch.  IS, 
p.  155  to  ISO;  C>i,^EeU  T.  &iiL(A,  S  Sergeant  &  Rairle,  S»0. 

*  Ttke  Fedenlist,  No.  39. 
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the  preddent  might  decide  that  there  vob  inumnent  danger  of  ravsr 
men,  might  be  of  a  nature  not  constituting  strict  technical  proof;  or 
the  <U8cloBure  of  the  endence  might  reveal  important  state  secrets, 
which  the  pubUc  interest,  and  even  safety,  migbt  imperiouBly  demwd 
to  be  kept  in  concealment.^  The  act  of  1795  weib  manifestly  framed 
apon  this  reasoning.  The  president  is  by  it  necessarily  constituted, 
in  the  first  instance,  the  judge  of  the  existence  of  the  exigency,  and 
13  bound  to  act  according  to  his  belief  of  the  facts.  If  he  does  so  act, 
and  decides  to  call  out  the  militia,  his  orders  for  this  purpose  are  in 
strict  conformity  to  the  law  ;  and  it  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  every  act  done  by  a  subordinate  officer,  in 
obedience  to  such  orders,  is  equally  justifiable.  The  law  ccmtemplates 
that,  under  such  circumstances,  orders  shall  be  ^ven  to  carry  the 
power  into  effect ;  and  it  cannot  be  that  it  is  a  correct  inference,  that 
any  other  person  has  a  right  to  disobey  them.  No  proviaon  ia  made 
for  an  appeal  from,  or  review  of  the  prewdenfc's  opinion.  And  when- 
ever a  statute  ^ves  a  discretionary  power  to  any  person,  to  be  exer^ 
deed  by  him  apon  his  own  opinion  of  certEun  &ct8,  the  general  rule  of 
oonstructdon  is,  that  h^  is  tiiereby  constituted  Uie  sole  and  exclu^ve 
judge  of  the  existence  of  those  facts.^ 

^  1212.  It  seems  to  be  adnutted,  that  the  power  to  call  fortli  the 
militia  may  be  exercised  either  by  reqoisitiona  upon  the  executive  of 
ttie  states ;  or  by  orders  directed  to  such  executive,  or  to  any  subordi- 
nate officers  of  the  miliUa.  It  is  not,  however,  to  be  understood,  that 
Hie  state  executive  is  in  any  ease  booud  to  leave  lus  executive  duties, 
and  go  personally  into  the  actual  service  of  the  United  States.^ 

§  1213.  The  power  to  govern  the  militia,  when  in  tiie  actual  service 
of  the  United  States,  is  denied  by  no  one  to  be  an  exclusive  one. 
Indeed,  from  its  very  nature,  it  must  be  so  construed ;  for  the  notion 
of  distinct  and  independent  orders  from  authorities  wholly  uncon- 
nected, would  be  atterly  inconsistent  with  that  unity  of  command  and 
action,  on  which  the  success  of  all  military  operations  must  essentially 
depend.*  Bat  there  is  nothing  in  the  constitution,  which  prohibits  a 
state  from  calling  forth  its  own  militia,  not  detached  into  the  service  of 


>  Martin  v.  Moa,  IS  WheM.  R.  SO,  31.  *  lb.  19,  31,  32. 

*  See  Zloiuton  T.  Moan,  5  Wheal.  R.  1,  IE,  16, and  Mr.  3.  Jotmson'g  OpiuigD,  Id.  36, 
37,  *0,  46. 

*  ThePede«Ilat,^o-9i2»ifi<>ratosT.M*j«,  6Whe«t.R.  1, 17,  (>3, 54,55,56,61,63. 
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the  nmOD,  fa>  aid  the  Umted  Stat^  in  executing  the  Ia.v3,  in  sappress- 
iog  iosarrections,  and  in  repelling  inrasons.*  Sach  a  concurrent 
exercise  of  power  in  no  degree  interferes  with,  or  obstructe  the  exer- 
cise of  the  powers  of  the  onion.  Congreas  may,  by  suitable  laws,  pro 
ride  for  the  calling  forth  of  the  militia,  and  annex  suitable  penalties  to 
disobedience  of  their  orders,  and  direct  the  manner,  in  which  the 
delinquents  loay  be  tried.  But  the  aathority  to  call  forth,  and  the 
authority  excluBiYely  to  govern,  are  quite  distinct  in  their  nature. 
The  question,  when  the  authority  of  congress  over  the  militia  becomes 
exclusive,  must  essentially  depend  upon  the  fact,  when  they  are  to  be 
deemed  in  the  actual  service  of  the  United  States.  There  is  a  clear 
distinction  between  calling  forth  the  mUitia,  and  their  being  in  actual 
service.  These  are  not  contemporweous  acta,  nor  necessarily  identi- 
cal in  their  constitutional  bearings.  The  president  is  not  commander- 
io^hief  of  the  nulitia,  except  when  in  actual  service ;  and  not,  when 
they  are  merely  ordered  into  service.  They  are  subjected  to  martial 
law  only,  when  in  actual  service,  and  not  merely  when  called  forth, 
before  they  have  obeyed  the  call.  The  act  of  1795,  and  other  acta 
on  this  subject,  manifestiy  contemplate  and  recognize  this  distinction. 
To  bring  the  militia  within  the  meaning  of  being  in  actual  service, 
Hiere  must  be  an  obedience  to  the  call,  and  some  acts  of  organization, 
mustering,  rendezvous,  or  marching,  done  in  obedience  to  the  call,  in 
the  public  service.^ 

§  1214.  But  whether  the  power  is  exclu^ve  in  congress  to  punish 
delinquencies  in  not  obeying  the  call  on  the  militia,  by  their  own 
courts-martial,  has  been  a  question  much  discussed,  and  upon  which 
no  inconsiderable  contrariety  of  opinion  has  been  expressed?  That  it 
may,  by  law,  be  made  exclusive,  b  not  denied.  But  if  no  such  law 
be  made,  whether  a  state  may  not,  by  its  own  laws,  constitute  courts- 
martial  to  try  and  pumsh  the  delinquencies,  and  inflict  the  penalties 
prescribed  by  the  act  of  congress,  has  been  the  point  of  controversy. 
It  is  now  settled  that,  under  such  circumstances,  a  state-  court-martial 
may  constitutionally  take  cognizance  of,  and  inflict  the  punishment. 
But  a  state  cannot  add  to,  or  vary  the  puniahments  inflicted  by  the 
acts  of  congress  upon  the  delinquents.' 

>  [Ltitliar  T.  Bonkn,  7  Eowari,  S.  C-  R-  V] 

1  BooMtm  V.  Moon,  S  Wheat  B.  1, 17, 18, 30,  53,  60,  61, 63,  64;  Rawle  on  ConM. 
dk.  13,  p.  159. 
1  BoMtm  J.  Mxrt,  6  Wlxnt  B.  1,  3, 3,  U,  36, 44,  69  to  75  j  Bafrle  on  Contt.  ch.  13, 
10* 
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^  1215.  A  qneatioD  of  ttsotlier  sort  waa  alBO  made  daring  the  late 
war  wiUi  Great  Britun ;  whether  the  nulitia,  called  into  the  actual  s6t> 
vice  of  the  United  States,  were  to  be  goremed  and  commanded  hj 
my  officer,  but  ot  the  aame  militia,  except  the  president  of  the  United 
States ;  in  otlier  vords,  whether  the  president  could  delegate  snj 
other  officer  of  the  regular  army,  of  equal  or  superior  rtuik,  to  com- 
mand  the  militia  in  his  absence.  It  was  held  in  several  of  the  eastern 
states,  that  the  militia  were  ezclnsirel;  under  the  command  of  their 
own  officers,  subject  to  the  personal  orders  of  the  premdent ;  and  that 
he  could  not  authorize  any  officer  of  the  army  of  the  United  States  to 
command  them  in  his  absence,  nor  place  them  under  the  command  of 
any  such  officer.'  Tlus  doctrine  was  deemed  inadmissible  by  the 
functionaries  of  the  United  States.  It  has  never  yet  been  settled  by 
any  definitive  judgment  of  any  tribunal  competent  to  dedde  it.^  If, 
however,  the  doctrine  can  be  muntained,  it  is  obvious,  that  the  public 
service  must  be  continually  liable  to  very  great  embarrassments  in  all 
oases,  where  the  militia  are  called  into  the  public  service  in  connectJon 
with  the  regular  troops. 


p.  lSS,159i  IIouttoiiv.Moon,3  Serg.  &  lUiwIe,  169  j  Dv^eU  t.  Smith,  9  Sei^-  &  R. 
590;  1  Kent's  Comm.  Lcct  12,  p.  248,  249,  250;  Serg.  on  Const,  ch.  28,  (cb.  30;] 
jHeorfe'i  aix,  5  HttU'i  Law  Joum-  536 ;  Bolloa't  cote,  3  Surg,  *  Bawle,  176,  note. 

>  S  Maaa.  JUp.  Siipp.  549,  550;  5  Hall'l  Amer.  Lbit  Jonnj.  495 ;  1  Esnt's  Comm. 
I*ct  12,  p.  244  to  247. 

*  I  Kent's  Comm.  Led.  12,  p.  244  to  247. 
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CHAPTER  XXm. 

POWEE  OVER   8EAT  OP  GOVERNMENT  AND   OTHER   CEDED  PLACES. 

§  1216.  The  next  power  of  congress  is,  "to  exercise  exclu^re 
"  legislation  in  all  cases  whatBoever  over  such  district,  not  exceeding 
*'  ten  miles  square,  as  may,  by  cession  of  particular  states  and  the 
"  acceptance  of  congress,  become  the  beat  of  the  governuent  of 
"  tiie  TTnit«d  States ;  and  to  exercise  like  authority  over  all  places 
"  purchased  by  tiie  consent  of  the  legislature  of  the  state,  in  which  the 
"  same  shall  be,  for  the  erection  of  forts,  HAaAzmss,  arsenais, 
'*  DOCKYARDS,  and  other  needful  buildings." 

^  1217.  This  clause  was  not  in  the  original  draft  of  the  constitu- 
tion ;  but  was  referred  to  a  committee,  who  reported  in  its  favor ;  and 
it  was  adopted  into  the  constitation  ^th  a  slight  amendment,  without 
any  apparent  objection.^ 

^  1218.  The  indispensable  uecessity  of  complete  and  exclusiTe 
power,  on  the  part  of  the  congress,  at  the  seat  of  government,  carries 
its  own  evidence  with  it.  It  is  a  power  exercised  hy  every  le^lature 
of  the  union,  and  one  might  say  of  the  world,  by  virtue  of  its  general 
supremacy.  Without  it,  not  only  the  public  authorities  nught  be 
insulted,  and  their  proceedings  be  interrupted  with  impunity ;  but  the 
public  archives  might  be  in  danger  of  violation  and  destruction,  and  a 
dependence  of  the  members  of  the  national  government  on  the  state 
authorities  for  protection  in  the  discharge  of  their  functions  be  created, 
which  would  bring  on  the  national  councils  the  imputation  of  bemg 
subjected  to  undue  awe  and  influence,  and  might,  in  times  of  hi^ 
excitement,  expose  their  lives  to  jeopardy.  It  never  could  be  safe  to 
leave  in  possesMon  of  any  state  tiie  exclusive  power  to  decide,  whether 
the  functionaries  of  the  national  government  should  have  the  moral 
or  physical  power  to  perform  their  duties.*    It  night  subject  the 


■  Jonm-  of  Convnitioii,  aS3,  360, 998,  S29,  868. 

■  TlieiWenlMt,No.43,  SEUiof>D«batM,M,SSl,asS,8M. 
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f&Tored  state  to  the  most  uorelentiag  jealouey  of  the  other  states,  and 
introduce  earnest  controversies  from  time  to  time  respecting  tlie 
removal  of  the  seat  of  govemment. 

§  1219.  Nor  can  the  cession  be  Justlj  an  object  of  jealousj  to  any 
state  ;  or  in  the  slightest  degree  impair  its  sovereignty.  The  ceded 
district  is  of  a  very  narrow  extent ;  and  it  rests  in  the  option  of  the 
state,  whether  it  shall  be  made  or  not.  There  can  be  little  doubt,  tiiat 
the  inhabitants  compoaing  it  would  receive  with  thankfulness  such  a 
blessing,  since  their  own  importance  would  be  thereby  increased,  theic 
interests  be  subserved,  and  their  rights  be  under  the  immediate  pro- 
tection of  the  representatives  of  the  lybole  union.^  It  is  not  improbable, 
that  an  occurrence,  at  the  very  close  of  the  revolutionary  war,  had  a 
great  effect  in  introducing  this  provision  into  the  constitution.  At  the 
period  alluded  to,  the  congress,  then  sitting  at  Philadelphia,  was  sur- 
rounded and  insulted  by  a  small,  bat  insolent  body  of  mutineers  of  the 
continental  army.  Congress  applied  to  the  executive  authority  of 
Pennsylvania  for  defence  ;  but,  under  the  ill-conceived  constitution  of 
the  state  at  that  time,  the  executive  power  was  vested  in  a  council 
conasting  of  thirteen  members;  and. they  possessed  or  exhibited  bo 
littie  energy,  and  such  apparent  intimidation,  that  congress  indignantly 
removed  to  New  Jersey,  whose  inhabitanfa  welcomed  them  with  pro- 
mises of  defending  them.  Congress  remained  for  some  time  at  Prince- 
ton without  bein^  again  insulted,  till, for  the  sake  of  greater  convenience, 
they  adjourned  to  Annapolis.  The  general  dissatisfaction  with  Haa 
proceedmga  of  Pennsylvania,  and  the  degrading  spectacle  of  a  furtive 
congress,  were  sufficiently  striking  to  produce  this  remedy.'  Indeed, 
if  such  a  lesson  could  have  been  lost  upon  the  people,  it  would  have 
been  as  humiliating  to  their  intelligence,  as  it  would  have  been  offen- 
me  to  their  honor. 

§  1220.  And  yet  this  clause  did  not  escape  the  common  fate  of 
most  of  the  powers  of  the  national  government.  It  was  represented 
as  peculiarly  dangerous.  It  may,  it  was  said,  become  a  sort  of  public 
sanctuary,  with  exclusive  privileges  and  immuruties  of  every  sort.  It 
may  be  the  very  spot  for  the  establishment  of  tynmny,  and  of  refuge 
of  the  oppressors  of  the  people.    The  inhabitanta  wUI  bo  answerable  to 


■  Tho  Fodflraliat,  No.  43  j  a  Elliot'*  Deb.  92,  331,  339,  3M,  8*7, 

■  Bawie  on  Cout  cb.  9,  f.  113, 119. 
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DO  lawa,  except  those  of  congress.  A  powerful  army  may  be  here 
kept  on  foot ;  and  the  most  oppressive  and  sanguinary  laws  may  be 
passed  to  govern  the  distiict.'  ^^Ji  ^^  ^^  distance  of  fourteen  years 
after  the  constitation  had  quietly  gone  into  operation,  and  this  power 
had  been  acted  upon  with  a  moderation  as  commendable  as  it  ought 
to  be  satisfactory,  a  learned  commentator  expressed  regret  at  the 
extent  of  the  power,  uid  intimated  in  no  inexplicit  tenna  his  fears  for 
the  fiiture^  "A  system  of  laws,"  says  he,  "  incompatible  with  the 
nature  and  principles  of  a  representative  democracy,  though  not  likely 
to  be  introduced  at  once,  may  be  matured  by  degrees,  and  diffuse  its 
influence  through  the  states,  and  finally  lay  the  foundation  of  the  most 
important  changes  in  &e  nature  of  Hie  federal  government.  Let 
fiirei^ers  be  enabled  to  hold  lands,  and  transmit  them  by  inheritance, 
or  devise ;  let  the  preference  to  males,  uid  the-  rights  of  primogeniture 
be  revived  irith  the  doctrine  of  entails ;  and  aristocracy  will  neither 
want  a  ladder  to  climb  by,  nor  a  base  for  its  support."' 

4  1221.  Wbat  a  superstructure  to  be  erected  on  such  a  narrow 
finmdation  I  Several  of  the  states  now  permit  foreigners  to  hold  and 
transmit  lands ;  and  yet  their  hberties  are  not  overwhelmed.  The 
whole  South,  before  the  revolution,  allowed  and  cherished  the  system 
of  primogeniture ;  and  yet  they  possessed,  and  transmitted  to  ihea 
children  their  colonial  rights  and  privileges,  and  achieved  under  this 
very  system  the  independence  of  the  country.  The  system  of  entailB 
is  still  the  law  of  several  of  the  states ;  and  yet  no  danger  has  yet 
assailed  them.  They  possess  and  enjoy  the  fruits  of  republican  induft- 
try  and  frugality,  without  any  landed  or  other  aristocracy.  And  yet 
the  petty  district  of  ten  miles  square  is  to  overrule  in  its  policy  aod 
legislation  all  that  is  venerable  and  admirable  in  state  legislaticKi  t 
The  states  and  the  people  of  the  states  are  repreBentod  in  congress. 
The  district  has  no  representatives  there ;  but  is  subjeoted  to  the 
exclusive  legislation  of  the  former.  And  yet  congress,  at  home  repub- 
lican, vrill  here  nourish  aristocracy.  The  states  will  here  lay  the 
foundation  for  the  destmctioQ  of  their  own  institutjons,  rights,  and 


'  2ElliofiDebUM,320,  SSI, 333,  3S4,3S», aaS;  Id.llS.  AmBodmenli limitiDg tbs 
power  of  rangiese  to  sach  regulations,  as  respect  the  police  and  good  gorenuneat  of  the 
district,  were  proposed  by  severtJ  of  the  states  at  the  time  of  the  adoption  of  the  coutti- 
nunn.    Bat  thej  have  been  lilentl;  abandoned.    I  Tack.Black.  Comm.  App.976,374- 

'  1  Tuck.  BlocL  Comm.  App.  277. 
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sovereignty.  At  home,  they  will  follow  the  legislation  of  the  district, 
instead  of  guidmg  it  by  their  precept  and  example.  They  will  choose 
to  be  the  engines  of  tyranny  and  oppression  in  the  district,  that  they 
may  become  enslaved  within  their  own  territorial  sovereignty.  What, 
but  a  disposition  to  indulge  in  all  sorts  of  delusions  and  alarms,  could 
create  such  extraordinary  flights  of  imagination  ?  Can  such  things  be, 
and  overcome  us,  like  a  summer's  cloud,  without  our  special  wonder  ? 
At  this  distance  of  time,  it  seems  wholly  unnecessary  to,  refute  the 
suggestions,  which  have  been  so  ingeniously  urged.  If  they  prove 
any  thing,  they  prove,  that  there  ought  to  be  no  government,  because 
no  persons  can  be  found  worthy  of  the  trust, 

§  1222.  The  seat  of  government  has  now,  for  more  than  tlurt^ 
years,  been  permanently  fixed  on  the  river  Potomac,  on  a  tract  of  ten 
miles  square,  ceded  by  the  states  of  Virginia  and  Maryland.  It  was 
selected  by  that  great  man,  the  boast  of  all  America,  ^e  first  in  war, 
the  first  in  peace,  and  the  first  in  the  hearts  of  his  countrymen.  It 
bears  his  name  ;  it  is  the  monument  of  his  fame  and  wisdom.  May  it 
be  for  ever  consecrated  to  its  present  noble  purpose,  cc^oli  iniTnobile 
saxumf 

5  1223.  The  inhabitants  enjoy  all  their  civil,  religious,  and  political 
rights.  They  live  substantially  under  the  same  laws,  as  at  the  time  of 
the  cession,  such  changes  only  having  been  made,  as  have  been  devised, 
and  sought  by  themselves.  They  are  not  indeed  citizens  of  any  state, 
entitled  to  the  privileges  of  such ;  but  they  are  citizens  of  (he  United 
States.  They  have  no  immediate  representatives  in  congress.  Bat 
they  may  justiy  boast,  that  they  live  under  a  paternal  government, 
attentive  to  their  wants,  and  zealous  for  their  welfare.  They,  aa  yet, 
possess  DO  local  le^slature  ;  and  have,  as  yet,  not  desired  to  possess 
one.  A  leamed  commentator  has  doubted,  whether  congress  can 
create  such  a  le^slature,  because  it  is  the  delegation  of  a  delegated 
authority.^  A  very  different  opmion  was  expressed  by  the  Federalist ; 
for  it  was  said,  that  "  a  municipal  legislature  for  local  purposes,  derived 
from  their  own  suffrages,  will  of  course  be  allowed  them." '  In  point 
of  fact,  the  corporations  of  the  three  cities  within  its  limits  possess  and 
exercise  a  delegated  power  of  le^lation  under  their  charters,  granted 
by  congress,  to  the  fiJl  extent  of  their  municipal  wants,  without  any- 
constitutional  scruple,  or  surmise  or  doubt. 

1  I  Tacker'a  Black.  Comni.  App.  278.  ■  The  FederaUct,  No.  43. 
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^1224.  The  other  part  of-ihe  power,  giving  exclusive  le^elatioB 
over  places  ceded  for  the  erection  of  forts,  magazines,  &;c.,  aeems  still 
more  necessary  for  the  public  convenience  and  safety.  The  pnblio 
money  expended  on  such  places,  and  the  public  property  deported  in 
ibem,  and  the  nature  of  the  military  duties,  which  may  be  required 
&ere,  all  demand,  that  they  should  be  esempted  from  state  authority. 
In  tnith,  it  would  be  wholly  improper,  that  places,  on  which  the  secu- 
ril^  of  the  entire  union  may  depend,  should  be  subjected  to  the  con- 
trol of  any  member  of  it-  The  power,  indeed,  is  wholly  unexceptioa- 
able ;  since  it  can  only  be  exercised  at  the  will  of  the  state ;  and 
therefore  it  is  placed  beyond  all  reasonable  seruple.i  Tet,  it  did  not 
escape  without  the  scrutinizing  jealousy  of  the  opponents  of  the  coo- 
atitution,  and  was  denounced,  as  dangerous  to  state  sovereignty.^ 

§  1225.  A  great  variety  of  cessions  hare  been  made  by  the  states 
under  this  power.  And  generally  there  has  been  a  reservation  of  the 
right  to  serve  all  state  process,  civil  and  criminal,  upon  persons  found 
therein.  This  reservation  has  not  been  thought  at  all  incondstent 
with  the  provision  of  the  constitution ;  for  the  state  process,  quoad 
hoe,  becomes  the  process  of  the  United  States,  and  the  general  power 
of  exclusive  legislation  remains  with  congress.  Thus,  these  places  are 
not  capable  of  being  made  a  sanctuary  for  fugitives,  to  exempt  them 
firom  acts  done  within,  and  cognizable  by,  the  states,  to  which  the  ter^ 
ritory  belonged ;  and  at  the  same  time  congress  is  enabled  to  accom- 
plish the  great  objects  of  the  power.* 

^  1326.  The  power  of  congress  to  exercise  exclusive  jurisdiction 
over  these  ceded  places  is  conferred  on  that  body,  as  the  le^lature  of 
the  union ;  and  cannot  be  exercised  in  any  other  character.  A  law 
passed  in  pursuance  of  it  is  the  supreme  law  of  the  land,  and  binding 
on  all  the  states,  and  cannot  be  defeated  by  them.  The  power  to  pass 
such  a  law,  carries  with  it  all  the  incidental  powers  to  ^ve  it  complete 
and  effectual  execution ;  and  such  a  law  may  be  extended  in  its  opera- 
lion  incidentally  throughout  the  United  States,  if  congress  think  it 
necessary  so  to  do.    But  if  intended  to  have  efficiency  beyond  the 


■  The  Feder^ift,  No.  4S.    See  alio  IhaUd  StaU*  t.  Baxtiu,  3  WheU.  B.  336,  S8S. 

*  3  mioit  DebcKc,  14S. 

>  CmmummaWi  T.  Claiy,S  Mui.  B.  72;  Unil^  Stata  t.  Qmdi,  i  Muon,B.60i 
Bawle  on  CanatiCation,  ch.  S7,  p.  23Sj  Sergeant  on  Congtitution,  di.  S8,  [ch.  30;] 
1  Eent'i  Comm.  lAct.  19,  p.  403  to  <04. 
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strict,  language  mast  be  naed  in  the  act  eiprcBtuve  of  Buch  an  inten- 
tion ;  otherwise  it  will  be  deemed  purely  local.^ 

§  1227.  It  follows,  from  this  review  of  the  clause,  that  the  stataa 
cannot  take  cognizance  of  any  acta  done  in  the  ceded  places  after  the 
cession ;  and,  on  the  other  hand,  the  inhabitants  of  those  places  cease 
to  be  inhabitanta  of  the  state,  and  can  no  longer  exercise  any  civil  or 
poUticai  rights  nnder  the  laws  of  the  state ."  Ent  if  there  has  been  no 
eessioa  by  the  state  of  the  place,  althongh  it  has  been  constantly 
occnpied  and  used,  under  purchase,  or  otherwise,  by  the  United  States 
for  a  fort,  arsenal,  or  other  constitutional  parpoee,  the  state  jurisdiction 
still  remuns  complete  and  perfect." 

ij  1228.  Upon  a  recent  occasion,  the  nature  and  effect  of  the  excla- 
aive  power  of  le^lation,  thus  ^ven  by  the  constitution  in  these  ceded 
places,  came  onder  the  consideration  of  the  supreme  court,  and  was 
much  discussed.  It  was  argued,  that  all  such  legislation  by  congress 
was  purely  local,  like  that  exercised  by  a  territorial  le^lature ;  and 
was  not  to  be  deemed  legislation  by  congress  in  the  character  of  the 
lenslature  of  the  union.  The  object  of  the  argument  was  to  establish, 
that  a  law,  made  in  or  for  such  ceded  places,  had  no  extra-territorial 
force  or  obligation,  it  not  being  a  law  of  the  Umted  States.  The 
reasoning  of  the  court  affirming,  that  sach  an  act  was  a  law  of  the 
United  States,  and  that  congress  in  passing  it  acted  as  the  le^slatore 
of  the  nmon,  can  be  best  conveyed  in  their  own  language,  and  would 
be  impaired  by  an  abridgment. 

i  1229.  "  In  the  enumeration  of  the  powers  of  congress,  which  is 
made  in  the  eighth  section  of  the  first  article,  we  find  that  of  exer- 
cisng  exclusive  legislation  over  auch  district,  as  shall  become  the  seat 
of  government.  This  power,  like  all  others,  which  are  specified,  is 
conferred  on  congress,  aa  the  legislature  of  the  nnion ;  for,  atrip  them 
of  that  character,  and  they  would  not  possess  it.  In  no  other  character 
can  it  be  exercised.  In  legating  for  the  district,  they  necessarily 
preserve  the  character  of  the  le^slature  of  the  union ;  for  it  is  in  Uiat 


1  CoAait  V.  Vir^rtia,  6  Wheat.  R.  264,  *i*,  42S,  426, 427, 428 ;  Setgeant  on  Coostitu- 
tioii,cli.a8,  [ch.80j}  1  KenlfBCoiiiiii,Lectl9,p.402to404-,  Hawle  on  Constilntioii, 

ch.  27,  p.  238,  238 ;  LoughWoogh  v.  Blake,  B  Wheat.  R.  3!2,  324. 

•  8  Mm*.  B,  72;  1  HaU's  Jour,  of  Jnriip.  53;  1  Sent'i  Comm.Lect.  19,p.40a,404. 

»  Tht  Ptapbt  T.  Qndjrsj,  17  Johns.  B.  225  ;  CommoKiBtahk  t.  Yomg,  1  Hall'i  Joonial 
of  JnriBp.4T;  1  Kent's  Conun.  Lect.  J9,  p.  403,  404;  Sergeant  on  Conrtitntion,  ch.  18, 
[ch.  80]  i  Rawlo  on  ConMitution,  ch.  27,  p.  238  to  240. 
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cliaracter  alone,  that  the  constitution  confers  on  them  this  power  of 
exclusive  leg^lation.  This  proportion  need  not  be  enforced.  The 
second  clause  of  the  sisth  article  declares,  that '  this  constitntioa,  and 
the  laws  of  the  United  States,  which  shall  be  made  in  pursuance 
tiiereof,  shall  be  the  supreme  law  of  the  land.'  The  clause,  which 
^ves  exclusive  jurisdiction,  is  unquestionably  a  part  of  the  constitution, 
imd,  as  each,  binds  all  the  United  States.  Those,  who  contend,  that 
acts  of  congress,  made  in  pursuance  of  this  power,  do  not,  like  acts 
made  in  pursuance  of  other  powers,  bind  the  nation,  ought  to  show 
some  safe  and  clear  rule,  which  shall  support  this  coostniction,  and 
prove,  that  an  act  of  congress,  clothed  in  all  the  forms,  which  attend 
other  legislative  acts,  and  passed  in  virtue  of  a  power  conferred  on, 
and  exercised  by  congress,  as  the  legislature  of  the  union,  is  not  a  law 
of  the  United  States,  and  does  not  bind  them. 

§  1230.  "  One  of  the  gentiemen  sought  to  illustrate  his  proposition, 
that  congress,  when  le^lating  for  th«  district,  assumed  a  distinct 
character,  and  was  reduced  to  a  mere  local  le^latnre,  whose  laws 
could  possess  no  obligation  out  of  the  ten  miles  square,  hy  a  reference 
to  the  complex  character  of  this  court.  It  is,  thev  say,  a  court  of 
common  Uw,  and  a  court  of  equity.  Its  character,  when  sitting  as  a 
court  of  common  law,  is  as  distinct  from  its  character,  when  sitting  as 
a  court  of  equity,  as  if  the  powers  belonging  to  those  departments 
were  vested  in  different  tribunals.  Though  united  in  the  same  tribu- 
nal, they  are  never  confounded  with  each  other.  Wiliout  inquiring, 
how  far  the  union  of  different  characters  in  one  court  may  be  applicable, 
in  principle,  to  the  union  in  congress  of  the  power  of  exclumre  legisla- 
tion  in  some  places,  and  of  limited  legislation  in  others,  it  may  be 
observed,  that  the  forms  of  proceedings  in  a  court  of  law  are  so  totally 
unlike  the  forms  of  proceedings  in  a  court  of  equity,  that  a  mere 
inspection  of  the  record  gives  decisive  information  of  the  character,  in 
which  the  court  uts,  and  consequently  of  the  extent  of  its  powers. 
But  if  the  forms  of  proceeding  were  precisely  the  same,  and  the  court 
the  same,  the  distinction  would  disappear. 

§  1231.  "  Since  congress  legislates  in  the  same  forms,  and  in  the 
same  character,  in  virtue  of  powers  of  equal  obligation  conferred  m 
the  same  instrument,  vhea  exercising  its  exclusive  powers  of  le^la- 
tion,  as  well  as  when  exercising  those,  which  are  limited,  we  must 
inquire,  whether  (here  be  any  thing  in  the  nature  of  this  excluave 
legislation,  which  necessarily  confines  the  operation  of  the  laws,  made 
in  rirtue  of  this  power,  to  the  place,  witli  a  view  to  wluch  they  are 
VOL.  n.  II 
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made.  Connected  with  tiie  power  to  legislate  within  this  district,  ia  a 
umilar  power  in  forts,  anensls,  dockyardB,  &c.  Congress  has  a  right 
to  punieh  murder  in  a  fort,  or  other  place  within  its  ezclnuTe  juris- 
diction ;  but  no  general  right  to  pnniah  murder  committed  within  any 
of  the  states.  In  the  act  for  the  punishment  of  crimes  agtunst  the 
United  States,  mnrder  committed  irithin  a  fort,  or  an;  other  place  or 
district  of  conntrj,  under  the  sole  and  ezclnsive  jurisdiction  of  the 
Umted  States,  is  punished  with  death.  Thus  congress  legislates  in  the 
same  yt,  under  its  ezclueire  and  its  limited  powers. 

§  1232.  "  The  act  proceeds  to  direct,  that  the  body  of  the  crimina], 
after  ezecntion,  may  be  deUrered  to  a  snrgeon  for  dissection,  aod 
punishes  any  person,  who  shall  rescue  such  body  during  its  conyeyance 
from  the  place  of  execution  to  the  sorgeoo,  to  whom  it  ia  to  be 
delivered.  Let  these  aotual  provisions  of  tiie  law,  or  any  other  pro- 
viuous,  wMch  can  be  made  on  the  subject,  be  considered  with  a  view  to 
tfie  character,  in  which  congress  acts,  when  ezerdsing  its  poweis  of 
ezcluedTe  le^slation.  If  congress  b  to  be  con^dered  merely  as  a  local 
le^lature,  inveBted,  as  to  this  object,  with  powers  limited  to  the  fort, 
or  other  place,  ia  which  the  murder  may  be  committed,  if  its  general 
powers  cannot  come  ui  ud  of  these  local  powers,  how  can  the  offence 
be  tried  in  any  other  court,  than  that  of  the  place  in  which  it  has 
been  committed  ?  How  can  the  offender  be  conveyed  to,  or  tried  in, 
any  other  place  ?  How  can  he  be  ezecuted  elsewhere  ?  How  can  Ids 
body  be  conveyed  throu^  a  country  under  the  jurisdiction  of  anotlier 
sovereign,  and  the  individual  pumshed,  who,  within  that  jurisdiction, 
shaU  rescue  the  body  ?  Were  any  one  stato  of  the  union  to  pass  a 
law  for  trying  a  criminal  in  t  court  not  created  by  itself,  in  a  place 
not  within  its  jurisdiction,  and  jdrect  the  sentence  to  be  ezecuted  with- 
out its  territory,  we  should  all  perceive  and  acknowledge  its  incMspe- 
tency  to  such  a  course  of  legislation.  If  congress  be  not  equally 
incompetent,  it  is,  because  that  body  unites  the  powers  of  loctd  le^sla- 
tion  with  those,  which  are  to  operate  through  t^e  union,  and  may  use 
the  last  in  ud  of  the  first ;  or,  because  the  power  of  exercising  ezda- 
ai?e  legation  draws  ailer  it,  as  an  incident,  the  power  of  making  that 
legislation  oEfeotoal;  and  the  incidental  power  may  be  ezennscd 
throughout  the  union,  because  the  principal  power  is  given  to  that 
body,  as  the  legislature  of  the  union. 

^  1283.  "  So,  in  the  sune  act,  a  person,  who,  having  knowledge  of 
the  conunis^on  of  murder,  or  other  felony,  on  the  high  soas,  or  withip 
any  fort,  arsenal,  dockyard,  magaame,  or  oUier  place,  or  diatriot  of 
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coontry  vithiii  the  sole  EUid  exclusive  jarisclictioQ  of  the  Uiuted  States, 
ahalt  conceal  the  aame,  &c.  he  eh^ll  be  adjudged  guilty  of  misprision  of 
feloQj,  and  shall  be  adjudged  to  be  imprisoned,  &c.  It  is  clear,  that 
congress  cannot  punish  felonies  generally ;  and,  of  consequence,  cannot 
punish  misprision  of  felony.  It  is  equally  clear,  that  a  state  legisla- 
ture, the  state  of  Maryland  for  example,  cannot  punish  thos^  who,  in 
another  state,  conceal  a  felony  committed  in  Maryland.  How,  then, 
IS  it,  that  congress,  legislating  exclusively  for  a  fort,  punishes  those 
who,  out  of  that  fort,  conceal  a  felony  committed  within  it  1 

§  1234.  **The  solution,  and  the  only  solution  of  the  difficulty,  is, 
that  the  power  vested  in  congress,  as  the  legislature  of  the  United 
States,  to  legislate  exclusively  within  any  place  ceded  by  a  state,  car- 
ries with  it,  as  an  incident,  the  right  to  make  tiiat  power  efieetnal.  If 
a  felon  escape  out  of  the  state,  in  which  the  act  has  been  committed, 
the  government  cannot  pnisue  htm  into  another  state,  and  apprehend 
lum  there ;  bat  must  demand  him  from  the  executive  power  of  that 
other  state.  If  congress  were  to  be  considered  merely  as  the  local 
le^latore  for  the  fort,  or  other  place,  in  which  the  offence  might  be 
committed,  then  this  principle  would  apply  to  tliem,  as  to  other  loc^ 
legislatures ;  and  the  felon,  who  should  escape  out  of  the  fort,  or  other 
place,  in  which  the  felony  may  have  been  comuutted,  could  not  be 
apprehended  by  the  marshal,  but  must  be  demanded  from  the  executive 
of  the  state.  But  we  know,  that  the  principle  does  not  apply ;  and 
the  reason  is,  that  congress  is  not  a  local  legislature,  but  exercises  this 
particular  power,  like  all  its  other  powers,  in  its  Ugh  character,  as  the 
le^lature  of  Qie  union.  The  American  people  thought  it  a  necessary 
power,  and  they  conferred  it  for  their  own  benefit.  Being  so  coq> 
ferred,  it  carries  with  it  all  those  incidental  powers,  which  are  necea* 
aary  to  its  complete  and  effectual  execution. 

^  1235.  "  Whether  any  particular  law  be  designed  to  operate  wiUi- 
out  the  district  or  not,  depends  on  the  words  of  that  law.  If  it  be 
designed  so  to  operate,  then  the  question,  whether  the  power,  so  exer- 
cised, be  incidental  to  the  power  of  exclusive  le^slation,  and  be  war- 
ranted by  the  constitution,  requires  a  consideration  of  that  instrument. 
In  such  cases  the  constitution  and  the  law  must  be  compared  and  con- 
strued. This  is  the  exercise  of  jurisdiction.  It  is  the  only  ezerciBO 
of  it,  wluch  is  aUowed  in  such  a  case."  ^ 


>  CUbu  T.  rvyinia,  S  Wheat  R.  424  to  *29. 
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•CHAPTER  XXIV. 

POWBES  OF  CONORBSS  —  INCIDENTAL. 

§  1236.  The  next  power  of  congress  is,  "  to  make  all  laws,  whicH 
"  shall  be  neeessari/  and  proper  for  carrying  into  execution  the  fore- 
"  going  powers,  and  all  other  powers  vested  by  this  constitution  in  the 
"  government  of  the  United  States,  or  in  any  department,  or  officer 
"  thereof.*" 

§  1237,  Few  powers  of  the  government  were  at  the  time  of  the 
adoption  of  the  constitution  assailed  with  more  severe  invective,  and 
more  declamatory  intemperance,  than  this.'  And  it  has  ever  since 
been  made  a  theme  of  constant  attack,  and  extravagant  jealousy.^ 
Yet  it  is  difficult  to  perceive  the  grounds,  upon  which  it  can  be  main- 
tained, or  the  logic,  by  which  it  can  be  reasoned  out.  It  is  only 
declaratoiy  of  a  truth,  which  would  have  resulted  by  necessary  and 
unavoidable  implication  from  the  very  act  of  establishing  the  national 
government,  and  vesting  it  with  cert^  powers.  What  is  a  power, 
but  the  ability  or  faculty  of  doing  a  thing  ?  What  is  the  ability  to  do 
a  thing,  but  the  power  of  employing  the  means  necessary  to  its  execu- 
tion ?  What  is  a  le^Iative  power,  but  a  power  of  making  laws  ? 
What  are  the  means  to  execute  a  legislative  power,  but  laws  ?  What 
is  the  power,  for  instance,  of  laying  and  collecting  taxes,  but  a  legislsr 
tive  power,  or  a  power  to  make  laws  to  lay  and  collect  taxes  ?  What 
are  the  proper  means  of  executing  such  a  power,  but  necessary  and 
proper  laws  ?  In  truth,  the  constitutional  operation  of  the  govern- 
ment would  be  precisely  the  same,  if  the  clause  were  obliterated,  as  if 
it  were  repeated  in  every  article.^  It  would  otherwise  result,  that 
the  power  could  never  be   exercised;   that  is,  the   end  would  be 


I  The  Federaliit,  No.  33,  44  i  I  Elliot's  Beb.  a93,  394,  300;  S  Eltiot's  Deb,  196,  542. 
•  1  Tuck.  Black.  Coram,  App.  286,  287;  4  EUiofi  Deb,  !I6,  217,  224,  225. 
>  Tbe  Federalist,  No,  33;  2  ElHot's  Debates,  196;  Hamilton  on  Bank,  1  Hamfllon'B 
Woriu,  121;  M'Cu!locAv.]Haryla«d,A  Wheaton'a  B.  419. 
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required,  utd  yet  no  means  allowed.  This  would  be  a  perfect 
absurdity.  It  would  be  to  create  powers,  and  compel  tliem  to  remain 
forever  in  a  torpid,  dormant,  and  paralytic  state.  lb  cannot,  there- 
fore, be  denied,  that  tbe  powers,  ^ven  bj  the  constitution,  imply  tbe 
ordinary  means  of  execution ; '  for  without  the  substance  of  the  power 
the  constitution  would  be  a  dead  letter.  Those,  who  object  to  the 
article,  must  therefore  object  to  the  form,  or  the  language  of  the  pro- 
TieioD.    Let  us  see,  if  any  bettor  could  be  devised.^ 

§  12S8.  There  are  four  possible  methods,  which  the  convention 
Blight  have  adopted  on  this  subject.  First,  they  might  hare  copied 
the  second  article  of  the  confederatioa,  which  would  have  prohibited 
the  exercise  of  any  power  not  expreaaly  delegated.  If  they  had  done 
so,  the  constitution  would  have  been  construed  with  so  much  rigor,  as 
to  disarm  it  of  all  real  authority ;  or  with  so  much  latitude,  as  alto- 
gether to  destroy  the  force  of  the  restriction.  It  is  obvious,  that  no 
important  power  delegated  by  the  confederation  was,  or  indeed  could 
be  ezecated  by  congress,  without  recurring  more  or  leas  to  the  doctrine 
of  construction  or  implication.^  It  had,  for  instance,  power  to  establish 
courts  for  the  trial  of  prizes  and  piracies,  to  borrow  money,  and  emit 
bills  of  credit.  But  how  could  these  powers  be  put  in  operatioa  with- 
out some  other  implied  powers  and  means  I  The  truth  is,  that,  under 
the  confederation,  congress  was  from  this  very  clause  driven  to  the 
Stressing  alternative,  either  to  violate  the  articles  by  a  broad  latitude 
of  construction,  or  to  snfier  the  powers  of  the  government  to  remun 
prostrate,  and  the  public  service  to  be  wholly  neglected.  It  is  noto- 
rioos,  tiiat  they  adopted,  and  were  compelled  to  adopt  the  former 
coarse ;  and  the  country  bore  them  out  in  what  might  be  deemed  an 
usurpation  of  authority.*  The  past  experience  of  the  country  was, 
therefore,  decisive  against  any  each  restriction.  It  was  either  useless, 
or  mischievous.^ 

§  1239.  Secondly.  The  convention  might  have  attempted  a  pod- 
tive  enomerfttion  of  the  powers  comprehended  under  the  terms,  necet- 


>  il'CaSoeh-v.  ifoTj^nnd,  4  Wheat.  B.  409 ;  4  Elliot'*  Debates,  S17,  SIS,  320, 231. 
■  The  Fedenliit,  No.  44.    See  also  Fiwident  Monroe's  Bxposition  and  Meiuge,  4th 
«f  Uay,  1833,  p.  47  i  3  Mliot'B  Deb.  318. 

*  TbeFe4enU>t,No.44. 

*  Se«  The  Federalist,  No.  38, 44 ;  4  Wheat.  B.  433;  4  EDioCl  IM).  UB, US. 

*  M'Cuilock  T.  Man/land,  i  WbaM.K  *06,  iQl,*ia. 
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gory  and  proper.  The  attempt  vould  hare  iavolved  a  complete 
digest  of  lawB  on  every  subject,  to  which'tbe  constitution  relates.  It 
must  hare  embraced  all  future,  as  well  as  all  present  exigencies,  and 
been  accommodated  to  all  times,  and  all  occasions,  and  all  changes  of 
national  situation  and  character.  Every  new  applioation  of  the 
general  power  must  have  been  foreseen  and  specified ;  for  the  particu- 
lar powers,  which  are  the  means  of  attaining  the  objects  of  the  general 
power,  must,  necessarily,  vary  with  those  objects ;  and  be  often  pro- 
perly varied,  when  the  objects  rem^n  the  same.'  Wlio  does  not  at 
once  perceive,  that  such  a  course  is  utterly  beyond  human  reach  and 
foresight?'  It  demands  a  wisdom  never  yet  given  to  man;  and  a 
knowledge  of  the  future,  which  belongs  only  to  Him,  whose  providence 
directs  and  governs  all. 

§  1240.  Thirdly.  The  convention  might  have  attempted  a  negative 
enumeration  of  die  powers,  by  specifying  the  powers,  which  should  be 
excepted  from  the  general  grant.  It  will  be  at  once  perceived,  that 
this  task  would  have  been  equally  chimerical  with  the  foregoiag ;  and 
would  have  involved  this  additional  objection,  that  in  such  a  case, 
every  defect  in  the  enumeration  would  have  been  equivalent  to  a  posir 
tive  grant  of  authority.  If,  to  avoid  this  consequence,  they  had 
attempted  a  partial  enumeration  of  tiie  exceptions,  and  described  the 
residue  by  the  general  terms,  "  not  necessary  or  proper,"  it  must 
have  happened,  that  the  enumeration  would  comprehend  a  few  excep- 
tions only,  and  those  only,  which  were  most  prominent,  and  therefore 
^e  least  likely  to  be  abused ;  and  that  others  would  be  leas  forcibly 
excepted  under  the  residuary  clause,  than  if  tiiere  had  not  been  any 
partial  enumeration  of  exceptions.^ 

§  1241.  Fourthly,  The  convention  might  have  been  wholly  silent 
on  this  head ;  and  then  (as  has  been  already  seen)  the  auxiliary 
powers,  or  means  to  carry  into  execution  the  general  powers,  would 
have  resulted  to  the  government  by  necessary  implication ;  for  wherever 
the  end  is  required,  the  means  are  authorized ;  and  wherever  a  gen*- 
ral  power  to  do  a  thing  is  given,  every  particular  power  necessary  for 
doing  it,  is  included.     If  this  last  course  had  been  adopted,  every 


■  The  Federaliat,  No.  14;  2  EUiot's  Deb.  333. 

'  Jtf'CuaocS  T.  Jfiiryiinrf,  4  Wheat  R.  407;  4  EUiot'*  Deb.  223,  234;  Amknon  t 
Dunn,  e  Wheal.  R.  304,  SS5,  S2G. 

■  The  Fedenlijt,  Bo.  44. 
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objection,  nov  urged  against  the  clause,  would  have  remained  in  full 
force ;  and  the  otnis^on  might  have  been  made  in  critical  periods  a 
ground  to  oBsail  the  essential  powers  of  the  union. ^ 

§  1242.  If,  then,  the  clause  imports  no  more  than  would  result  from 
necessary  implication,  it  may  be  asked  why  it  was  inserted  at  all. 
The  true  answer  is,  that  such  a  clause  was  peculiarly  useful,  in  order 
to  avoid  any  doubt  which  ingenuity  or  jealousy  nught  raise  upon  the 
subject.  Much  plausible  reasoiung  might  be  employed,  by  those  who 
were  hostile  ta  the  union  and  in  favor  of  state  power,  to  prejudice  the 
people  on  such  a  subject,  and  to  embarrass  the  government  in  all  its 
reasonable  operations.  Besides ;  as  the  confederation  coatuned  a 
positive  clause,  restrming  the  authority  of  congress  to  powers  ex- 
pressly granted,  there  wasia  fitness  m  declaring  that  that  rule  of  inter- 
pretation should  no  longer  prev^.  The  very  zeal,  indeed,  with  which 
the  present  clause  has  been  always  assdled,  is  the  highest  proof  of  its 
importance  and  propriety.  It  has  narrowed  down  the  grounds  of  hos- 
tility to  the  mere  interpretation  of  terms.' 

^  1243.  The  p]ain  import  of  the  cUuse  is,  that  congress  shall  hare  all 
the  incidental  and  instrumental  powers,  necessary  and  proper  to  carry 
into  execution  all  the  express  powers.  It  neither  enlarges  any  power 
specifically  granted,  nor  is  it  a  grant  of  any  new  power  to  congress  ; 
but  it  is  merely  a  declaration  for  the  removal  of  all  uncertainty,  that 
the  means  of  carrying  into  execution  those  otherwise  granted  are 
included  in  the  grant.^  Whenever,  therefore,  a  question  arises  con- 
cerning the  constitutionality  of  a  particular  power,  the  first  question 
is,  whether  %e  power  be  expretted  in  the  constitution.  If  it  be,  the 
question  is  decided.  If  it  be  not  expretsed,  the  next  inqmrj  must  be, 
whether  it  is  properly  an  incident  to  an  express  power,  and  necessary 
to  its  execution.  If  it  be,  then  it  may  be  exercbed  by  congress.  If 
not,  congress  cannot  exercise  it.* 

'  The  Federalist,  No.  44.  '  Tho  Federalist,  Ho.  33, 44. 

'  Some  few  itatesmen  have  contended,  that  th«  clan«e  gave  farther  powen  than  mere 
inddenCal  powers.  Bot  their  reasoning  doe«  not  seem  very  clear  or  satisfactory.  See 
Governor  Randolph's  Hemarks,  S  Elliot's  Debates,  342  ;  Mr.  Gerry's  Speech,  in  Febra- 
ary,  1T91,  4  Elliot's  Debates,  SS5,  !27.  Tbeae  speeches  are,  however,  valuable  for 
Kine  stdking  views  which  they  proseal  of  the  propriety  of  a  liberal  constraction  of  the 

*  See  Vir^nia  Report  and  Sesolntions,  Jan.  IBOO,  p.  33,^.34 ;  1  Tnck.  Black.  Comm. 
App.  !87,  ass ;  President  Monroe's  Exposition  and  Message,  4th  of  Hay,  183S,  p.  47; 
SHanhoU's  Waih.App.  not«3i  1  Hainiltoti's  Worki,  117,  lai. 
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§  1244.  But  still  a  groond  of  controversy  remEuns  open,  as  to  the 
tme  interpretation  of  the  terms  of  the  clauee ;  and  it  has  been  con- 
tested with  no  small  share  of  earnestness  and  vigor.  What,  then,  is 
the  true  ccmstitutional  sense  of  the  words  "  necessary  and  proper  "  in 
tliie  clause  ?  It  has  been  ineiated,  by  the  advocates  of  a  ri^d  inter* 
pretation,  that  the  word  "  necessary  "  is  here  used  in  its  close  and 
most  intense  meaning ;  so  tliat  it  is  equivalent  to  absolutely  and  tndU- 
pensably  neceitary.  It  has  been  said,  that  the  constitution  allova 
only  the  means  which  are  necesiary  ;  not  those  which  are  merely  corh 
venieta  for  efiecting  the  enumerated  powers.  If  such  a  latitude  of 
construction  be  ^veu  to  this  phrase  as  to  give  any  nourenumerated 
power,  it  will  go  far  to  give  every  one ;  for  there  is  no  one  which 
ingenuity  might  not  torture  into  a  conreoience,  in  some  way  or  other, 
to  some  one  of  so  long  a  list  of  enumerated  powers.  It  would  swallow 
ap  all  the  delegated  powers,  and  reduce  the  whole  to  one  phrase. 
Therefore  it  is  that  the  constitution  has  restr^ned  them  to  the  nece»- 
mry  meana ;  that  is  to  say,  to  these  means  vnthout  which  the  graiit  of 
the  power  toovld  he  nugatory.  A  little  difference  in  the  degree  of 
convenience  caniu)t  comtitute  the  necesmty  which  the  constitution 
refers  to.' 

§  1245.  The  effect  of  this  mode  of  int«rpretation  is,  to  exclude  all 
choice  of  means ;  or,  at  most,  to  leave  to  congress,  in  each  case,  those 
only  which  are  most  direct  and  simple.  If,  indeed,  such  impUed 
powers,  and  such  only,  as  can  be  shown  to  be  indispensably  necessary 
are  within  the  purview  of  the  clause,  there  will  be  no  end  to  difficol- 
tiea,  and  the  express  powers  must  practically  become  a  mere  nullity.* 
It  will  be  found  that  the  operations  of  the  government,  upon  any  of  its 
powers,  will  rarely  admit  of  a  ri^d  demonstration  of  the  necesdty 
(in  this  strict  sense)  of  the  particular  means.  In  most  cases,  variouB 
systems  or  means  may  be  resorted  to,  to  attain  the  same  end ;  and 
yet,  with  respect  to  each,  it  may  be  argued  that  it  is  not  constitu- 
tional, because  it  is  not  indispensable,  and  the  end  may  be  obtuned 
by  other  means.  The  consequence  of  such  reasoning  would  be,  that, 
as  no  means  could  be  shown  to  be  conatitutioQal,  none  could  be 


<  4  Jefienon'g  Correap.  525,  5S6 ;  4  Elliot's  Deb.  S16,  317,  SM,  SiS,  367 ;  IfOiiitotk 

1.  Majytimd,  i  Wheat.  B.  412,  413. 

■  HomiltoD  on  Bank,  1  Homnton's  Works,  U9;  5  Maidull's  Wa»h.  App.  note  3, 
p.  9;  Mr.  Madison,  4  SUioi'i  Deb.  sas. 
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adopted.^  For  instance,  congress  posHesBeB  the  power  to  male  waf 
and  to  ruse  armies,  and,  mcidentallj,  to  erect  forti&cations,  and  pniv 
cbase  cannon  and  ammunition,  and  other  munitions  of  war.  But  war 
may  be  carried  on  without  fortifications,  cannon,  and  ammunition. 
No  particular  kind  of  arms  can  be  shown  to  be  absolutely  necessary ; 
because  various  sorts  of  arms,  of  different  convenience,  power,  and 
utility,  are  or  may  be  resorted  to,  by  different  nations.  What,  then, 
becomes  of  the  power  ?  Congress  baa  power  to  borrow  money,  and  to 
pronde  for  the  payment  of  the  pnblic  debt ;  yet  no  particular  method 
is  indispensable  to  these  ends.  They  may  be  atttuned  by  various 
means.  Congress  has  power  to  provide  a  navy;  but  no  particular 
size,  or  form,  or  eqiupment  of  ships  is  indispensable.  The  means  of 
providing  a  naval  establishment  are  very  various ;  and  Uie  applioatJons 
of  tbem  admit  of  infinite  shades  of  opinion,  as  to  their  convenience, 
utility,  and  necessity.  What,  then,  is  to  be  done  ?  Are  the.  powers 
to  remain  dormant  ?  Would  it  not  be  absurd  to  say  that  congress  did 
Qot  possess  the  choice  of  means,  under  such  circumstances,  and  oughfc 
not  to  be  empowered  to  select  and  use  any  means,  which  are,  In  foot, 
conducive  to  the  exercise  of  the  powers  granted  by  the 'constitution  ?* 
Take  another  example.  Congress  has,  doubtless,  the  authority,  under 
&e  power  to  regulate  commerce,  to  erect  light-houses,  beacons,  buoys, 
and  public  piers,  and  authorize  the  employment  of  pilots.^  But  it 
cannot  be  affirmed  that  the  exercise  of  these  powers  is  in  a  strict 
sense  necessary ;  or  that  the  power  to  regulate  commerce  would  be 
nugatory,  witliout  establisbments  of  this  nature.*  In  truth,  no  parti- 
cnlar  regulation  of  commerce  can  ever  be  shown  to  be  exclusively  and 
indispensably  necessary  ;  and  thus  we  should  be  driven  to  admit,  that 
all  regulations  are  within  the  scope  of  the  power,  or  that  none  are. 
If  there  be  any  general  principle,  which  is  inherent  in  the  very  defini- 
tion of  government,  and  essential  to  every  step  of  the  progress  to  be 
made  by  that  of  the  United  States,  it  is,  that  every  power  vested  in  a 


■  UnUfd  Slala  T.  fiihtr,  S  Crancli,  398 ;  I  Pcters's  Cond.  It.  431 ;  namiltOQ  on  Bank, 
1  Hamilton'!  Worki,  119;  5  Manbalra  Wash,  note  3,  p.  9,  lOj  Mr.  Madison,  4  EIHof a 
Deb.  323 ;  IFiMAer  v.  Blight,  2  Crancb,  3S8,  39G,  vhere  thii  anbject  ia  apcdallj  com- 
meDted  on.] 

■  United  Slattt  T.  Fiwha;  3  Crancb,  R.  358 ;  1  Felen'a  Coodem.  B.  ISl. 
'  See  1  Elliot'i  Debal«i,  965,  380. 

*  Haniltoii  on  Bank,  1  UamillOD'a  Worlu,  130. 
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gOTemment  is  in  its  natnre  sorereigD,  and  inclndes,  by  force  of  tho 
term,  a  right  to  employ  all  the  meana  requi«te  and  fairly  applicable  to 
tlie  att^nment  of  the  end  of  sucb  power ;  ualees  they  are  excepted  in 
the  constitution,  or  are  immoral,  or  are  contrary  to  tlie  essential  objects 
of  political  society.^ 

^  1246.  There  ia  another  difficulty  in  the  strict  construction  above 
alladed  to,  that  it  makes  the  constitutional  authority  depend  upon 
easoal  aad  temporary  circumstaoceB,  which  may  produce  a  neces^ty 
tOMlay,  and  change  it  to-morrow.  This  alone  shows  the  fallacy  of  the 
reasoning.  The  expediency  of  exercising  a  particular  power  at  a  par^ 
tacular  time  most,  indeed,  depend  on  circumstances  ;  but  the  constitu- 
tional right  of  esercioDg  it  must  be  uniform  and  invariable  ;  the  sune 
to-day  as  to-morrow.' 

§  1247.  Neither  can  the  degree,  in  which  a  measure  is  necessary, 
ever  be  a  test  of  the  legal  right  to  adopt  it.  That  must  be  a  matter 
of  opinion,  (upon  which  different  men  and  different  bodies  may  form 
opposite  judgments,)  and  can  only  be  a  test  of  expediency.  The 
relation  between  the  measure  and  the  end,  between  the  nature  of  the 
means  employed  towards  the  execudon  of  a  power,  and  the  object  of 
that  power,  must  be  the  criterion  of  constitutionality  ;  and  not  &e 
greater  or  less  of  necessity  or  expediency."  If  the  le^ature  poe- 
sesses  a  right  of  choice  as  to  the  means,  who  can  limit  that  choice  ? 
Who  is  appointed  an  umpire  or  arbiter,  in  cases,  where  a  discretion  is 
confided  to  a  government  ?  The  very  idea  of  such  a  controlling 
authority  in  the  exercise  of  its  powers  is  a  virtual  denial  of  the 
eapremacy  of  the  government  in  regard  to  its  powers.  It  repeals  the 
sapremacy  of  the  national  government,  procliumed  in  the  constitution. 

§  1248.  It  is  equally  certun,  that  neither  the  grammatical,  nor  the 
popular  sense  of  the  word,  "  necessary,"  requires  any  such  construc- 
tion. According  to  both,  "necessary"  often  means  no  more  than 
needftd,  reqaitite,  incident^,  tuefvl,  or  conducive  to.  It  is  a  common 
mode  of  expression  to  say,  that  it  is  necessary  for  a  government,  or  a 
person  to  do  this  or  that  thing,  when  nothing  more  is  intended  or 
understood,  than  that  the  interedt  of  the   government  or  person 


1  HunillOQ  on  Bonk,  I  Eamilton'a  Woilj,  112. 

*  Hamilton  on  Bank,  1  Hamilton's  Works,  117;  5  Marshall's  Waih.  App.noleS.p.  6. 
'  Hamilton  on  Bank,  1  Hamilion'B  Works,  119, 120;  G  MftnhaU'a  Wuh.  App.  note  3, 
p.  9,  10 ;  jrCUfecA  T.  JUorylam/,  4  Wlieat.  B.  423. 
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reqairee,  or  irill  be  promoted  hy  the  doing  of  this  or  tiiat  thing. 
Every  one's  mind  vill  at  once  saggeet  to  him  iflany  illostrationB  of  tJie 
use  of  the  word  in  this  sense.'  To  employ  the  means,  neeesBary  to  an 
end,  is  gener^ly  understood,  as  employing  any  means  calculated  to 
produce  the  end,  and  not  as  being  confined  to  those  mngle  meani 
without  which  the  end  would  be  entirely  nnattunable. 

§  1249.  Such  is  the  character  of  human  langaage,  that  no  word 
conveys  to  ibe  mind  in  all  eitnationa  one  fnngle  definite  idea ;  and 
nothing  is  more  common,  than  to  ose  words  in  a  figuratiye  sense. 
Almost  all  compontions  contiUQ  words,  which,  taken  in  their  rigoroos 
sense,  wonld  convey  a  meamng,  different  &om  that,  which  is  obviously 
intended.  It  is  essential  to  just  interpretation,  that  many  words, 
which  import  something  excessive,  should  be  understood  in  a  more 
mitigated  sense ;  in  a  sense,  which  common  usage  justifies.  The  word 
"necessary"  is  of  this  description.  It  has  not  a  fixed  character  peca- 
liar  to  itself.  It  admits  of  all  degrees  of  comparison ;  and  ia  oflen 
connected  with  other  words,  which  increase  or  diminish  tlie  impresmoo, 
which  the  mind  receives  of  the  urgency  it  imports.  A  thing  may  be 
Beceaaaiy,  very  neoessaiy,  absolutely  or  indispensably  necessary.  It 
may  be  Uttie  necessary,  less  necessary,  or  least  necessary.  To  no 
mind  would  the  same  idea  be  conveyed  by  any  two  of  tiiese  several 
phrases.  The  tenth  section  of  the  first  article  of  the  constitution  fn^ 
nishes  a  strong  illustration  of  this  very  use  of  tiie  word.  It  contuns  a 
prohibition  upon  any  state  to  "lay  any  imposts  or  duties,  &c.  except 
''  what  may  be  <^>m>lutdy  neeeuary  for  executing  its  inspection  laws." 
No  one  can  compare  tiiis  clanse  with  the  other,  on  wUch  we  are 
eommenting,  witiiout  being  struck  wiUi  the  conviction,  that  the  word 
*' aitolutel}/"  here  .prefixed  to  "necessary,"  was  intended  to  diatin- 
guish  it  ubm  Hie  sense,  in  which,  standing  alone,  it  is  used  in  tlie 
oUier." 

§  1260.  That  the  restrictive  interpretation  most  be  abandoned,  in 
regard  to  certun  powers  of  the  government,  cannot  be  reason^ly 
doubted.  It  is  universally  conceded,  that  the  power  of  punishment 
appertains  to  sovereignty,  and  may  be  exercised,  whenever  the  sore- 

'  SbuDilton  on  Bank,  1  Bamilton'!  Workf,  1 1 8 ;  S  Manball'i  Wash.  App.  noto  3,  p. ). 

■  JirCUfecA  T.  Mm/land,  4  Whealon'i  B.  413  lo  415.  In  tliia  case  (4  W1ieaton'«  R. 
411  to  435)  thenij  a  rei;  elaboraU  argument  of  the  sapremB  court  npon  the  whole  of 
thii  mb)«ct,  A  portion  of  which  has  been  already  extracted  in  the  preceding  Comment^, 
riw,  on  the  toIm  of  btotpratation  of  tbe  cwutltution. 
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reign  bas  a  right  to  act,  as  incidental  to  Ua  conetitatioBal  powers.  It 
is  a  means  for  carrying  into  execution  all  soyereign  powers,  and  may 
be  vaeif  although  not  indispensably  necessary.  If,  then,  the  restrict- 
ive interpretation  must  be  abandoned,  in  order  to  justify  the  constito- 
lional  exercise  of  the  power  to  punish,  whence  is  the  rule  derived, 
which  would  reinstate  it,  when  t^he  government  would  carry  its  powers 
into  operation,  by  means  not  vindictive  in  their  nature  ?  If  the  word 
"  necessary"  means  needful,  requisite,  etsailial,  conducive  to,  to  let  in 
tlie  power  of  punishment,  why  is  it  not  equally  comprehensive,  when 
applied  to  other  means  used  to  facilitate  the  execution  of  Uie  powers 
of  the  government  ?  '■ 

§  1251.  The  restrictive  interpretation  is  also  contrary  to  a  sound 
maxim  of  construction,  generally  adnutted,  namely,  —  that  the  powers 
contained  in  a  constitution  of  government,  especially  those,  which  con- 
cern the  general  administration  of  the  afiurs  of  &e  country,  such  as 
its  finances,  its  trade,  and  its  defence,  ought  to  be  liberally  expounded 
in  advancement  of  the  public  good.  This  rule  does  not  depend  on  the 
particular  form  of  a  government,  or  on  the  particular  demarcations  of 
the  boundaries  of  its  powers ;  but  on  the  nature  and  objects  of  govern* 
ment  itself.  The  means,  by  which  national  eugencies  are  provided 
for,  national  inconveniences  obviated,  and  national  prosperity  promoted, 
are  of  such  infinite  variety,  extent,  and  complexity,  that  there  must  of 
neces^ty  be  great  latitude  of  discretion  in  the  selection  and  appUcsr 
tion  of  those  means.  Hence,  consequently,  the  necessity  and  propriety 
of  exercising  the  authorities,  entrusted  to  a  government,  on  principles 
of  liberal  construction.^ 

§  1252.  It  is  no  valid  objection  to  tins  doctrine  to  say,  that  it  is 
calculated  to  extend  the  powers  of  the  government  throughout  the 
entire  sphere  of  state  legislation.  The  same  thing  may  be  said,  and 
has  been  said,  in  regard  to  every  exercise  of  power  by  implication  and 
construction.  There  is  always  some  chance  of  error,  or  abuse  of 
every  power;  but  this  furnishes  ns  ground  of  objection  against 
the  power;  and  certainly  no  reason  for  an  adherence  to  the  most 
rigid  construction  of  its  terms,  which  would  at  once  arrest  the  whole 
movements  of  the  government."    The  remedy  for  any  abuse,  or  mis- 


'  irCiMoch  r.  itargtand,  i  Wheat.  E.  419. 

■  HAinilton  on  Bank,  1  Ilamilion's  Works,  ISO,  I 

*  Hamilloii  on  Bank,  1  Hunilioa'a  Worka,  laa. 
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construction  of  the  power,  is  the  aame,  aa  in  eimilar  abases  and  miscon- 
Btractions  of  the  state  gOTenunenta.  It  is  by  an  appeal  to  the  other 
departments  of  the  gOTemment;  and  finally  to  the  people,  in  the 
exercise  of  their  elective  franchises.* 

§  1253.  There  are  yet  oUier  grovmda  against  the  restrictiTe  inter- 
pretation derived  &om  the  language,  and  the  character  of  the  pro- 
Tifflon.  The  language  is,  that  congress  shall  have  poirer  "  to  make  all 
laws,  trluch  shall  'benece«taryfaii proper."  Kthe  word  "necessary" 
were  used  in  the  stnct  and  rigoroos  sense  contended  for,  it  would  be 
an  extraordinary  departure  from  the  usual  course  of  the  human  mind, 
as  exhibited  in  solemn  instruments,  to  add  another  word  "  proper ; " 
the  only  posrable  eSbct  of  which  is  to  qualify  that  strict  and  rigoroua 
meaning,  and  to  present  clearly  the  idea  of  a  choice  of  means  in  the 
course  of  le^lation.'  If  no  means  can  be  resorted  to,  but  such  aa 
are  indispensably  necessary,  there  can  be  neither  sense,  nor  utility  in 
adding  the  other  word ;  for  tbe  necesmty  shuts  out  from  view  all  con- 
sideration of  tiie  propriety  of  the  means,  as  contradistinguished  from 
the  former.  But  if  the  intention  was  to  use  &e  word  "necessary"  in 
its  more  liberal  sense,  then  there  is  a  peculiar  fitness  in  the  other 
word.  It  has  a  sense  at  once  admonitory,  and  directoiy.  It  requires, 
that  the  means  should  be,  honA  fide,  appropriate  to  the  end. 

§  1254.  The  character  of  the  clause  equally  forbids  any  presump- 
tion of  as  intention  to  use  the  restrictive  interpretation.  In  the  first 
■pbce,  the  claose  is  placed  among  the  powers  of  congress,  and  not 
among  the  limitations  on  those  powers.  In  the  next  plac^,  its  terms 
purport  to  enlarge,  and  not  to  diminish,  the  powers  vested  in  tlia 
government.  It  purports,  on  its  face,  to  be  an  additional  power,  not 
a  restriction  on  those  already  granted."  If  it  does  not,  in  fact,  (as 
seems  the  true  constmction,)  give  any  new  powers,  it  affima  the 
right  to  use  all  necessary  and  proper  means  to  carry  into  execution 
the  other  powers ;  and  thus  makes  an  ei^rett  power,  what  would 
otherwise  he  merely  an  impUed  power.  In  either  aspect,  it  is  impossi- 
ble to  construe  it  to  be  a  restriction.  If  it  have  any  eKct,  it  is  to 
remove  the  implication  of  any  restriction.  If  a  restriction  had  been 
intended,  it  is  imposuble,  that  the  framers  of  the  constitution  should 
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*  if'tMDcAT.  Mirjrland,  4  Whe»tB.  418,419. 
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have  ooncealed  it  nnder  phraseology,  wUch  porporta  to  enlarge,  or  at 
least  ^Te  the  meet  ample  scope  to  the  other  powers.  There  ma 
every  motiTe  on  their  part  to  ^re  point  and  clearness  to  every  reetric- 
tioD  of  national  power ;  for  they  well  knew,  that  the  national  govern- 
meat  would  be  more  endangered  in  its  adoption  by  its  supposed 
strength,  than  by  its  weakness.  It  is  inconceivable,  that  they  ^old 
have  disguised  a- restriction  upon  its  powers  under  the  form  of  a  grant 
of  power.  They  would  have  sought  other  terms,  and  have  imposed 
the  restraiDt  by  negatives.*  And  what  is  equslly  strong,  no  one,  in 
or  ont  of  the  state  conventions,  at  the  time  when  the  constitutaoQ  was 
pat  upon  its  deliveranco  before  the  people,  ever  dreamed  of,  or  sug- 
gested, that  it  contained  a  restriction  of  power.  The  whole  argument 
on  each  side,  of  attack  and  of  defence,  gave  it  the  positive  form  of  an ' 
express  power,  and  not  of  an  express  restriction. 

§  1255.  Upon  the  whole,  the  result  of  the  most  carefiil  exumnaticn 
of  this  clause  ia,  that,  if  it  does  not  enlarge,  it  cannot  be  construed  to 
restnun  the  powers  of  congress,  or  to  impEur  the  right  of  the  legislature 
to  exercise  its  best'judgment,  in  the  selection  of  measures  to  cany 
into  execution  the  eonstitntional  powers  of  the  national  government. 
The  motive  for  ita  insertion  doubtless  was,  the  desire  to  remove  all 
possible  doubt  respecting  the  right  to  le^late  on  that  vast  mass  of 
inddental  powers,  which  must  be  involved  in  the  constitution,  if  that 
instroment  be  not  a  splendid  pageant,  or  a  delusive  phantom  of  sove- 
reignty. Let  the  end  he  legitimate ;  let  it  be  witlun  the  scope  of  the 
CfHutitution ;  and  all  means,  which  are  appropriate,  which  are  ]^ainiy 
adapted  to  the  end,  and  which  are  not  prohibited,  but  are  conustent 
with  the  letter  and  sjurit  of  the  instrument,  are  constitutional.* 

§  1256.  It  may  be  well,  in  this  connection,  to  mention  another  sort 
of  implied  power,  which  has  been  called  with  great  propriety  a  resnlt- 
mg  power,  arinng  &om  the  aggregate  powers  of  the  national  govero- 
ment.  It  will  not  be  doubted,  for  instance,  that,  if  the  United  States 
^uld  make  a  conquest  of  any  of  the  territories  of  its  neighbors,  the 
nation^  government  would  possess  sovereign  jurisdiction  over  the  con- 
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qnered  territory.  This  would,  perhaps,  rather  be  &  result  from  the 
vbole  mass  of  the  powers  of  the  national  gOTemment,  and  from  the 
natare  of  political  societj,  than  a  consequence  or  incident  of  Uie  powers 
spedally  enumerated.^  It  may,  however,  be  deemed,  if  an  incident 
to  any,  an  incident  to  tbe  power  to  make  war.  Other  instances  of 
resulting  powers  will  eanly  suggest  themselves.  The  United  States 
are  nowhere  declared  in  ttie  constitution  to  be  a  sovereignty  entitled 
to  sue,  though  juhs^ction  is  given  to  the  national  conrte  over  contro- 
versies, to  which  the  United  States  shall  be  a  party.  It  is  a  natural 
iocident,  reenlting  from  &&  sovereignty  and  character  of  the  national 
government.*  So  the  United  States,  in  their  political  capacity,  have 
a  right  to  enter  into  a  contract,  (althon^  it  is  not  expressly  provided 
for  by  the  constitution,)  for  it  is  an  incident  to  their  general  right  of 
sovereignty,  so  &r  as  it  is  appropriate  to  any  of  the  ends  of  tbe  govern- 
ment, and  witliitt  the  constitutional  range  of  its  powers.'  So  congress 
possess  power  to  pmush  offences  committed  on  board  of  the  public 
ships  of  war  of  the  government  by  persons  not  in  tlie  military  or 
naval  service  of  the  United  States,  whether  they  are  m  port,  or  at 
sea;  for  the  jurisdiction  on  board  of  publio  ships  is  everywhere 
deemed  exclaaively  to  belong  to  the  sovereign.* 

§  1257.  And  not  only  ma;  implied  powen,  Init  implied  ezempti<mB 
from  state  authority  exist,  although  not  expressly  provided  for  by  law. 
The  collectors  of  the  revenue,  the  carriers  of  the  mail,  ^le  mint 
establishment,  and  all  those  institntions  which  are  public  in  th^ 
nature,  are  examples  in  point.  It  has  never  been  doubted  that  all 
who  are  employed  in  them  are  protected,  while  in  the  line  of  thfflr 
duty,  from  state  control ;  and  yet  this  protection  is  not  expressed  in 
any  act  of  congress.  It  is  incidental  to,  and  is  implied  in,  ^e  several 
acts  by  which  those  institutions  are  created ;  and  is  preserved  to  them 
by  the  judicial  department,  as  a  part  of  its  fhnctions.'  A  contractor 
for  Hupplying  a  nulitary  post  with  provi^ons  cannot  be  restrained  from 
making  purchases  within  a  state,  or  from  transporting  provisions  to 
the  place  at  which  troops  are  stationed.    He  could  not  be  taxed,  or 
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fined,  or  lawfully  obstmcted  in  bo  doing.'  These  incidents  neoeasarily 
flow  firom  the  sapremac;  of  the  powers  of  the  onion,  withio  tbdr  le^ 
timate  sphere  of  action. 

^  1258.  It  would  be  almost  impracticiUtle,  if  it  were  not  nseless,  to 
eoumerate  the  various  instances  in  which  congress,  in  the  progress  of 
the  goremment,  have  made  use  of  incidental  and  implied  means  to 
execute  its  powers.  They  are  almost  infinitely  varied  in  their  ramifi- 
cations and  details.  It  is  proposed,  however,  to  take  notice  of  the 
principal  measures  which  have  been  contested,  as  not  within  the  scope 
of  the  powers  of  congress,  and  which  may  be  distanctly  traced  in  the 
operatiooa  of  the  government  and  in  leading  party  diviuons.' 


I  OAom  T.  Bank  of  U.  StaUt,  9  Wbeat.  K.  367. 

*  Some  iCnor  points  will  be  found  in  the  debatM  coUeded  in  4  Elliot ■  Debates,  1S9, 
141,  119,  834,  335,  S38,  339,.  340,  343,  349,  2SI,  SS3,  361,  265,  36S,  370,  271,  3S0. 
Then  ie  no  eipi«M  power  given  hj  the  constinition  to  erect  forts,  oi  magazinea,  or 
Ugbt-hoiues,  or  piera,  or  baoyg,  or  public  boildings,  or  to  moke  nirreje  of  the  cout; 
bnt  the;  have  been  conatantlj  deemed  inddental  to  the  general  powera.  iSr.  BayBrd'a 
Speech,  in  1807,  (4  Elliot's  Debitei,  365;)  Mr.  Piclcenng'B  Speech,  1817,  (4  Elltof* 
DebAte*,3ea) 
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CHAPTER  XXV. 

DTCTDBHTAI.  P0WBR8  —  WATIOITAL  BAHK. 

§  1259.  Onx  of  the  earlieBt  and  most  important  measures  trhich 
gave  rise  to  a  qneetion  of  oonstitational  power,  was  the  act  chartericg 
the  Bank  of  the  United  States,  in  1791.  That  question  has  often 
nnce  been  discnssed ;  and,  though  the  measure  has  been  repeatedly 
sanctioned  by  congress,  by  the  execative,  and  by  the  judiciary,  aad 
has  obtained  the  like  favor  in  a  great  majority  of  tiie  states,  yet  it  is, 
np  to  thb  very  hour,  still  debated  npon  constitutional  grounds,  as  if  it 
irere  still  new  and  untried.  It  is  impossible,  at  this  time,  to  treat  it 
as  an  open  question,  unless  the  constitntion  is  forever  to  remun  an 
unsettled  text,  possessing  no  permanent  attributes,  and  incapable  of 
having  any  ascertained  sense  ;  varying  with  every  change  of  doctrine 
and  of  party,  and  delivered  over  to  interminable  doubts.  If  the  con- 
stitution  is  to  be  only  what  the  administration  of  the  day  may  wish  it 
to  be,  and  is  to  assume  any  and  all  shapes  which  may  suit  the  opinionB 
and  tiieoriee  of  public  men,  as  they  sucoesaively  direct  the  pubhc 
councils,  it  will  be  difficult,  indeed,  to  ascertun  what  its  real  value  is. 
It  caimot  possess  either  certainty,  or  uniformity,  or  safety.  It  will 
be  one  tiling  to-day,  and 'another  thing  to-morrow,  and  agun  another 
thing  on  each  succeeding  day.  The  past  will  famish  no  guide,  and 
the  future  no  security.  It  will  be  the  reverse  of  a  law,  and  entidl 
npon  the  country  the  curse  of  that  miserable  servitude  so  much 
abhorred  and  denounced,  where  all  is  vague  and  uncertain  in  the  fun- 
dtunentala  of  government. 

§  1260.  The  reasoning  upon  which  tiie  constitutionality  of  a 
national  bank  is  denied  has  been  already,  in  some  degree,  stated 
in  the  preceding  remarks.  It  turns  upon  tho  strict  interpretation 
of  the  clause,  ^ving  the  auxiliary  powers  necessary  and  proper  to 
execute  the  other  enumerated  powers.  It  is  to  the  following  effect : 
The  power  to  incorporate  a  bank  b  not  among  those  enumerated 
in  the  constitution.  It  b  known  that  the  very  power,  thus  proposed 
as  a  meanS)  was  rejected  as  an  end,  by  the  owvention  which  Ibnned 
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the  constitution.  A  proportion  was  made  in  that  body  to  authorize 
congress  to  open  canals,  and  an  amendatory  one  to  empower  them  to 
create  corporations.  But  the  whole  was  rejected ;  and  one  of  the 
reasons  of  the  rejection  urged  in  debate  was,  tiiat  they  then  would 
have  a  power  to  create  a  bank,  which  would  reader  the  great  cities, 
where  there  were  prejudices  and  jealousies  on  that  subject,  adverse  to 
the  adoption  of  the  constitution.^  In  the  next  place,  all  the  enume- 
rated powers  can  be  carried  into  execution  without  a  bank.  A  bank, 
therefore,  is  not  neeeitaiy,  and  consequently  not  authorized,  by  this 
clause  of  the  constitution.  It  is  urged,  that  a  bank  will  give  great 
fadlity  or  convenience  to  the  collection  of  taxes.  If  this  were  true, 
yet  the  constitution  allows  only  the  means  which  are  neeetaaryy  and 
not  merely  those  which  are  convenient  for  e^ctang  the  enumerated 
powers.  If  such  a  latitude  of  construction  were  allowed  as  to  con- 
nder  convenience  as  justifying  the  use  of  such  means,  it  would 
swallow  up  aU  the  enumerated  powers.^  Therefore,  the  constitution 
reatruns  congress  to  those  means  without  which  the  power  would  be 
nugatory.* 

^  1261.  Nor  can  its  convenience  be  aatis&ctorily  established. 
Bulk  bills  WAj  be  a  more  convenient  vehicle,  than  treasury  orders, 
for  the  purposes  of  that  department.  But  a  little  difference  m  the 
degree  of  convenience  cannot  constitute  the  neces^ty  contemplated  by 
the  constitution.  Besides ;  the  local  and  state  banks  now  in  existence 
are  competent,  and  would  be  willing  to  undertake  all  the  agency 
reqmred  for  those  very  purposes  by  the  government.  And  if  they  are 
able  and  willing,  this  establishes  clearly,  thalf  there  can  be  no  necessity 
for  estabhshing  a  national  bank.*  If  there  would  ever  be  a  superior 
oonveniency  in  a  national  bank,  it  does  not  follow,  that  there  exists  a 
power  to  establish  it,  or  that  the  business  of  the  country  cannot  go  on 
very  well  without  it.  Can  It  be  thought,  that  the  constitution  intended, 
that  for  a  shade  or  two  of  convenience,  more  or  less,  congress  should 
be  authorized  to  break  down  the  most  ancient  and  fundamental  laws  of 
the  states,  such  as  those  agtunst  mortmain,  the  laws  of  alienage,  the 
rules  of  descent,  the  acts  of  distribution,  the  laws  of  escheat  and  for* 
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feitore,  and  the  laws  of  monopoly  ?  Noiliuig  but  a  necesmtj,  mTincL 
ble  b;  any  otiier  means,  ean  jns^7  sucb  a  prostration  of  taws,  whicli 
constitnte  the  {ollars  of  onr  whole  syBtem  of  jurisprudence.^  If  con- 
gress hare  the  power  to  create  one  corporation,  Uiey  may  create  all 
sorts ;  for  the  power  is  nowhere  linuted ;  and  may  even  establish 
monopoUes.^     Indeed  this  very  charter  is  a  monopoly." 

§  1262.  The  reasoning,  by  which  the  constitution^ty  of  &.Q  national 
bank  has  been  eustmed,  is  oontuned  in  the  following  summary.  The 
powers  confided  to  the  national  government  are  unquestionably,  so  &r 
aa  they  exist,  sovereif^  and  supreme.*  It  is  not,  and  cannot  be  dis- 
puted, that  the  power  of  creating  a  corporation  is  one  belonging  to 
sovereignty.  But  so  are  all  other  legisladve  powers ;  for  the  ori^nal 
power  of  Jiving  the  law  on  any  subject  whatever  is  a  sovereign  power. 
K  the  national  government  cannot  create  a  corporation,  because  it  is 
an  exercise  of  sovereign  power,  neither  can  it,  for  tiie  same  reason, 
exercise  any  other  le^lalive  power."  This  considerafion  alone  ought 
to  put  an  end  to  the  abstract  inquiry,  whether  the  national  government 
has  power  to  erect  a  corporation,  that  is,  to  ^ve  a  legal  or  artificial 
capacity  to  one  or  more  persons,  distbot  from  the  natural  capacity." 
For,  if  it  be  an  incident  to  sovereignty,  and  it  is  not  prohibited,  it 
must  belong  to  the  national  government  in  relation  to  tiie  objects 
entaDsted  to  it.  The  true  difference  is  this  ;  where  the  authority  of  a 
government  is  general,  it  can  create  corporations  in  all  cases ;  where 
it  is  cmfined  to  certsin  branches  of  legislation,  it  can  create  corpora- 
tions only  as  as  to  those  cases. ^  It  cannot  be  denied,  that  impUed 
powers  may  be  delegated,  as  well  as  express.  It  follows,  that  a  power 
to  erect  corporations  may  as  well  be  implied,  as  any  otheP  thing,  if  it 
be  an  instrument  or  means  of  carrying  into  execution  any  specified 
power.  The  only  question  in  uiy  case  must  be,  whether  it  be  such 
ut  instrument  or  metms,  and  have  s  natural  relation  to  any  of  the 
acknowledged  objects  of  government.    Thus,  congress  may  not  erect 
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»  corporatjcn  for  Baperintending  the  police  of  die  city  of  Philadelphia, 
becaose  they  have  no  aathority  to  regalate  the  police  cX  that  city. 
But  if  iiiey  poeeessed  the  atiihority  to  regulate  the  police  of  such  city, 
tiliey  might,  unqueetionably,  create  a  corporation  for  that  purpose ; 
because  it  ia  incident  to  the  sorereign  legislative  poirer  to  regulate  a 
tiling,  to  employ  all  the  means,  which  relate  to  ite  regulation,  to  the 
beat  and  greatest  advantage.^ 

^  1268.  A  strange  fallacy  has  crept  into  the  reasoning  on  this  sub- 
ject. It  has  been  supposed,  that  a  corporation  is  some  great,  inde- 
pendent thing  ;  and  that  the  power  to  erect  it  is  a  great,  snbstandre, 
independent  power ;  whereas,  in  truth,  a  corporation  is  but  a  legal 
capacity,  qnality,  or  means  to  an  end ;  and  the  power  to  erect  it  is,  or 
may  be,  an  implied  and  incidental  power.  A  corporation  is  never  the 
end,  for  which  other  powers  are  exercised ;  but  a  means,  by  which 
otiker  objects  are  accomplished.  No  contributionB  are  made  to  charity 
&r  die  sake  of  an  incorporation ;  but  a  corporation  is  created  to  admin- 
ister tbe  charity.  No  seminary  of  learning  is  instituted  in  order  to 
be  incorporated  ;  but  the  corporate  character  is  conferred  to  subserve 
the  purposes  of  education.  No  city  was  ever  built  with  the  sole  object 
of  being  incorporated ;  but  it  is  incorporated  as  affording  the  best 
means  of  being  well  governed.  So  a  mercantile  company  is  formed 
vrith  a  certain  capital  for  carrying  on  a  particular  branch  of  bnanesB. 
Here,  the  business  to  be  prosecuted  is  the  end.  The  association,  in 
order  to  form  the  requisite  capital,  is  the  primary  means.  If  an  incor- 
poration u  added  to  the  association,  it  only  ^ves  it  a  new  quality,  an 
artificial  capacity,  by  which  it  is  enabled  to  prosecute  the  businesa 
with  more  convenience  and  safety.  In  truth,  the  power  of  creating  a 
corporation  is  nerer  used  for  its  own  sake ;  but  for  the  purpose  of 
efifecting  something  else.  So  that  there  is  not  a  Aadow  of  reason  to 
say,  that  it  may  not  pass  as  an  incident  to  powers  expressly  g^ven,  as  a 
mode  of  executing  them.' 

§  1264.  It  is  true,  that  among  the  enomerated  powers  we  do  not 
find  that  of  establishing  a  bank,  or  creating  a  corporation.  But  we  do 
find  Acre  the  great  powers  to  lay  and  collect  taxes ;  to  borrow  money ; 
to  regulate  commerce ;  to  declare  and  conduct  war ;  and  to  raise  and 


>  EamUton  on  Bank,  l  Humltoii's  Works,  lis,  lis,  130,  ISl,  186. 
'  M'(MaAj.MMryland,*yniM.&.4ni  Htumllon  od  Bulk,  1  Biaultoil^  Worb, 
116,117,136. 
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support  ftrmiea  and  navies.  Now,  if  a  bank  be  a  fit  means  to  execute 
any  or  all  of  tiiese  powers,  it  is  just  as  mncb  implied,  aa  any  other 
means.  K  it  be  "necessary  and  proper"  for  any  of  fhem,  how  is  it 
posrable  to  deny  the  aathority  to  create  it  for  such  purposes  !  ^  There 
is  no  more  propriety  in  ^ving  tliis  power  in  ex^aa  terms,  dian  in 
^ving  any  otiier  incidental  powers  or  means  in  express  terms.  K  it 
had  been  intended  to  gruit  this  power  generally,  and  to  make  it  a 
distinct  aad  independent  power,  having  no  relation  to,  but  reaching 
beyond  the  other  enumerated  powers,  there  would  then  have  been  a 
propriety  in  ^ving  it  in  express  terms,  for  otherwise  it  would  not  exist. 
Thus,  it  was  proposed  in  the  coDYention,  to  ^re  a  general  power  *'to 
"grant  charters  of  incorporation;" — to"grant  charters  of  incorpora- 
"  tion  in  cases,  where  the  public  good  may  reqtiire  them,  and  the  anthor> 
"ityof  a  sin^e  state  maybe  incompetent;"' — and  *' to  grant  letters 
"  of  incorporation  for  canals,  &c."  ^  If  either  of  these  proportions  had 
been  adopted,  there  would  have  bees  an  obvious  propriety  in  g^nng 
the  power  in  express  terms ;  becaose,  as  to  the  two  former,  the  power 
was  general  and  tmlirruted,  and  reaching  far  beyond  any  of  the  other 
enumerated  powers ;  and  as  to  the  latter,  it  nught  be  fax  more  extoD- 
nve  than  any  incident  to  the  other  enumerated  powers.*  But  the 
rejection  of  these  propomdons  does  not  prove,  that  congress  in  no  case, 
as  an  incident  to  the  enumerated  powers,  dionld  erect  a  corporation ; 
but  only,  that  they  shotdd  not  have  a  Bubstantive,  independent  power 
to  erect  corporations  beyond  those  powers. 

$  1265.  Indeed,  it  is  most  manifest,  that  it  never  conld  have 
been  contemplated  by  the  convention,  that  congress  should,  in  do  case, 
possess  the  power  to  erect  a  corporation.  What  otherwise  would 
become  of  the  territorial  governments,  all  of  which  are  corporations 
created  by  congress  ?  There  is  nowhere  an  ej^ress  power  ^ven  to 
congress  to  erect  them.  But  under  the  confederation,  congress  did 
provide  for  their  erection,  as  a  resulting  and  implied  right  of  sove- 


■  JbTCUlocA  T.  Maraud,  *  Wbeat  R.  406, 407,  40S,  409, 410, 411. 

>  Jonnul  of  CoDTentioii,  p.  260. 

>  JcKunal  of  CoQTenlioii,  p.  376.  la  theflnt  congrenof  ITSg.when  tlieai 
proposed  b;  congreas  were  before  the  hooae  of  repTesent&tiTei  for  coouderetion,  Mr. 
Oen;  moved  to  add  a  daiue,  "That  oaagrttA  erect  no  company  of  merdtantB  wlA 
excloaive  adraotagei  of  commerce."  The  propotition  waa  uegatiTed.  S  liaji!%  D«b. 
257. 

'  JtrCUZacAr.MujJanJ,  1  Wheat  B.4S1, 433. 
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teigaty,  bj  die  celebrated  ordinance  of  1787  ;  and  congress,  onder 
Uie  constitution,  liare  ever  ^ce,  withoat  question,  and  with  the  uni- 
rersal  approbation  of  the  nation,  from  time  to  tune  created  territorial 
governments.  Yet  congress  derive  this  power  only  by  implicatioD,  or 
as  neceesary  and  proper,  to  carry  into  effect  the  express  power  to 
regulate  tiie  territories  of  the  United  States.^  In  the  convention,  two 
propoaitjone  were  made  and  referred  to  a  committee  at  the  same  time 
irith  tiie  proportions  already  stated  respecting  granting  of  charters, 
"  to  dispose  of  the  nuappropriated  lands  of  the  United  States,"  and 
"  to  institute  temporary  governments  for  new  states  arising  therein." 
Both  ttiese  propositions  shared  Hm  some  fate,  as  those  respecting 
charters  of  Incorporation.  Bat  what  would  be  thou^i^t  of  the  u-gu- 
ment,  built  upon  this  foundation,  (hat  congress  did  not  possess  the 
power  to  erect  territorial  govemmenta,  because  these  propositions  were 
slently  abandoned,  or  annulled  in  the  convention  ? 

§  1266.  This  is  not  the  only  case,  in  which  congress  may  erect  cms 
porations.  Under  the  power  to  accept  a  cession  of  territory  for  tha 
seat  of  government,  and  to  exercise  exclusive  le^slation  therein,  no 
one  can  doubt,  that  congress  may  erect  corporations  ther^n ;  aot  only 
public,  but  private  corporations.^  They  have  constantiy  exercised  the 
power ;  and  it  has  never  yet  been  breathed,  that  it  was  unoonstito- 
tional.  Yet  it  can  be  exercised  only  as  an  incident  to  l^e  power  t£ 
general  legation.  And  if  so,  why  may  it  not  be  exercised,  as  an 
incident  to  any  spetnfio  power  of  le^lation,  if  it  be  &  means  to  attun 
the  objects  of  such  power  ? 

^  1267.  That  a  national  bank  is  an  appropriate  means  to  carry  into 
effect  some  of  Uie  enumerated  powers  of  the  government,  and  that 
tiiis  can  be  best  done  by  erecting  it  into  a  corporation,  may  be  esta- 
Uished  by  the  most  satisfactory  reasoning.  It  has  a  relation,  more 
or  less  durect,  to  the  power  of  collecting  taxes,  to  that  of  borrowing 
money,  to  that  of  regulating  trade  between  the  states,  and  to  those  of 
niang  and  mEuntiumug  fleets  and  armies.^  And  it  may  be  added, 
that  it  has  a  moat  important  bearing  upon  the  regulation  of  currency 
-between  the  states.    It  is  an  instrument,  which  has  been  usually 


>  M  '(Moelt  V.  Harylmd,  i  Wlteot  R.  4113 ;  HuuilUm  oa  Bank,  1  Huniltoii'i  Woik*, 
13S,  136. 
<  Hamilioo  on  Bank,  1  Hamilton'!  Works,  128, 139, 135. 
*  Hunilton  on  Bank,  1  Hsmilton'e  Woiks,  p.  138. 
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applied  by  goTemmeats  In  the  admimatntion  of  their  fiecal  and  finaa- 
cial  operations.^  And  in  tlie  present  times  it  can  hardly  require 
argument  to  prove,  that  it  b  a  convenient,  a  nsefiil,  and  an  essential 
instrament  is  tlie  fiscal  operations  of  the  government  of  the  United 
States.^  This  is  so  generally  admitted  by  sound  and  intelligent 
statesmen,  that  it  would  be  a  waste  of  time  to  endeavor  to  establish 
the  truth  by  an  elaborate  survey  of  the  mode,  in  which  it  touches  the 
adaumskation  of  all  the  various  branches  of  the  powers  of  the  govern- 
ment.' 


I  Hatnaton  on  Bank,  I  Hamflton's  WoAi,  p.  153, 193. 

■  M'(Mech  T.  itaryiand,  4  WheM  R.  *«,  433. 

■  In  Hr.  Bjunilton's  celebrated  ai^oment  on  the  constitationalltr  of  the  Bank  ut  A» 
UnitedStates,  in  Febrnary,  1791,  there  u  an  admirabla  exposition  of  the  whole  of  this 
bianrh  of  the  Bnbject.    As  the  doemnent  ii  rare,  the  following  passagee  are  inserted : 

"It  is  presumed  to  hare  been  aatis&ctorilj  sbown,  in  the  conrse  of  the  preceding 
obserratioQS,  1.  That  the  power  of  the  govemment,  as  to  the  objecta  intrnsted  to  its 
mani^emeDt,  is,  in  Its  natnre,  sOTereign,  2.  Thai  the  right  of  erecting  corporations,  U 
oiM,  inherent  in,  and  inseparable  from,  the  Id«  of  Borereign  power.  3.  That  die  posi- 
tfam,  that  the  goreniment  of  the  United  StUes  can  exercise  no  power,  bnt  sncfa  as  is 
delegated  to  it  by  fu  mnstitntron,  does  not  militate  against  this  piindple.  4.  That  the 
void  iMceunry,  in  the  general  danie,  can  have  no  rettncthe  operation,  derogating  ^m 
the  force  of  this  principle ;  indeed,  dial  the  d^ree,  in  which  a  measnrs  ia,  or  is  not 
necessary,  cannot  be  a  test  of  cemt^ndonal  right,  bnt  of  expediency  imlj.  5.  That  the 
power  to  erect  corporations  is  not  lo  be  considered,  as  an  independent  and  i^>ttantiTe 
power,  bnt  as  an  incidental  and  anxiliai?  one ;  and  was,  therefore,  more  properly  left  to 
implication,  than  expressly  gianted.  6.  That  the  principle  in  question  does  not  extend 
Ae  power  of  the  goTenunent  beyond  the  prescribed  limits,  because  it  only  affirms  a 
power  to  iacorporale  frr  pnrpoMs  vttUn  tie  tphav  of  the  tp«ified  poua*.  And  lastly, 
that  the  right  to  exercise  snch  a  power,  in  certain  cases,  is  nneqniTocaliy  gianted  in  (be 
most  poeitive  and  tempreheniire  terms.  To  all  which  it  only  remains  to  be  added,  that 
aneh  a  power  has  actnally  been  exerdsed  In  two  very  eminent  instances,  namely,  In  the 
oection  of  two  gorenunenli ;  one  nordiwest  of  the  river  Ohio,  and  the  other sonth west; 
the  last,  independent  of  any  antecedent  compact  And  there  results  a  fall  and  complete 
AemonstnrtiDn,  that  the  Mcietary  of  itaie  and  attorney-general  are  mistaken,  when  they 
deny  genersliy  the  power  of  the  saUona]  government  to  erect  corporations. 

■  It  sliatl  now  be  endeavored  to  lie  shown,  that  thete  is  a  power  to  erect  one  of  die 
kind  propoaed  by  the  bill.  TUa  wiU  be  done  1^  tradng  a  natural  and  obviotis  rehtion 
between  die  institDdon  of  a  iMok,  and  die  objects  of  several  i^  the  enomealed  powers 
of  tlie  govemment;  and  by  showing,  that  poUtie^  speaking,  it  is  necessary  to  die 
etfBctnsl  execndon  of  one  or  more  of  thcae  powers.  In  the  conne  of  lUt  investigation 
Tarions  instancee  wUl  be  staled,  by  way  of  IllnstraUon,  of  a  right  to  emct  corpraadoss 
onder  those  powen.  Some  preliminary  observations  may  be  proper.  •  The  proposed 
bank  it  to  consist  of  an  assodatioD  of  persons  for  the  pnrpose  of  creatjngajointoqiital 
to  be  employed,  ditefly  and  essentially,  in  loans.  So  fkr  the  object  is  not  only  lawful, 
tat  it  i*  the  mere  exetdse  of  a  fight,  wbiiA  the  Uw  allowi  to  enrj  individiud.    TIm 
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§  1268.  Id  regard  to  the  sa^estioB,  (hat  a  propositioQ  naa  made, 
and  rejected  in  the  convention  to  confer  this  very  power,  -what  was  the 


Bank  of  New  Toii,  which  1«  not  iocoiponled,  is  An  exEmple  of  anch  an  axaoaatioa. 
The  bill  propotw,  in  edditioii,  that  the  goTemment  shall  become  a  joint  proprietor  in 
thli  nndeitating ;  and  that  it  ahaU  permit  the  bilU  of  the  compan;,  pajable  on  demand, 
to  be  leceivsble  in  ita  ravenDcs ;  and  atipnlates,  ttial  it  simll  not  gmnt  pririleges,  similar 
to  those,  which  are  to  be  allowsd  to  this  companj,  to  any  olhen.  AH  thia  la  inconlro- 
Tertibly  withiTi  the  compMa  of  the  discretion  of  the  govenunenl.  The  only  qoeation  ia, 
whether  it  haa  a  right  to  incorporate  this  company,  in  order  to  enable  it  the  more  effect- 
nally  to  accomplish  ends,  which  are  in  themselvea  lawinL  To  eatabliih  mch  a  right,  it 
remidns  to  show  the  relation  of  sach  an  iostitntion  to  one  or  more  of  the  ipeciGed 
powers  of  the  government.  Accordin^y,  it  is  affirmed,  that  it  has  a  relation,  more  or 
less  direct,  to  the  power  of  collectiag  taxes )  to  that  of  boirowing  money ;  to  that  of 
legaUting  trade  between  the  slalea;  and  to  Ihoae  of  laiaing  and  maintaining  fleets  and 
armies.  To  the  two  former,  the  relation  may  be  said  to  be  immediate.  And,  in  the  last 
place,  it  will  be  argued,  that  it  la  clearly  within  the  proviiion,  iriuch  anthorizea  the 
makiag  of  aU  iwerf/W  rda  and  regtiiatioiu  concerning  the  proper^  of  the  United  Stales, 
M  the  same  has  been  pracdaed  npon  by  the  government. 

"A  bank  tdeles  to  the  collection  of  taiea  in  two  w»yB.  Indirectly,  by  increasing 
the  quantity  of  drcnlating  medium,  and  ((aickeniiig  circulation,  which  fiicilitatea  the 
means  of  paying;  dirtdlg,  by  creating  a  amuonsd  ipenea  of  medium,  in  which  they  are 
to  be  p^d.  To  deaignale  or  appoint  the  money  or  thing,  in  which  taxes  are  to  be  paid, 
is  not  only  a  proper,  but  a  neceewry,  taercm  of  the  power  of  coUectiog  them.  Accord- 
ingly, congrees,  in  6m  law  concerning  the  collection  of  the  duties  on  impoata  and  ton- 
nage, bavB  provided,  that  they  shall  be  payable  in  gold  and  silver.  But  while  it  was  an 
indispensable  pait  of  the  work  to  say  in  wliat  they  shontd  be  paid,  the  choice  of  the 
■peci&c  thing  was  mere  matter  of  discretion.  The  payment  might  have  been  requited  in 
the  commodities  themselves.  Taxes  in  kind,  however  ill-jadged,  are  not  without  prece- 
dents even  in  the  United  Statee ;  or  it  might  have  been  in  the  paper  money  of  the  several 
states,  or  in  the  bills  of  the  bank  of  Korth  America,  New  York,  and  Massachosetts,  all 
or  either  </(  them ;  or  it  might  have  been  in  bills  issued  under  the  aathori^  of  the  United 
Slates.  No  part  of  this  can,  it  is  presomed,  be  disputed.  The  appoiaiment  then,  of  the 
money  or  thing,  \a  which  the  taxes  are  to  be  paid,  ia  an  inddent  to  the  power  of  collectjon. 
And  among  the  expedients,  which  may  be  adopted,  ia  that  of  bills  issued  under  the 
snthority  of  the  United  States.  Now  the  manner  of  issuing  these  bills  ia  again  matter 
of  discretion.  Tlie  government  might,  doubtleaa,  proceed  in  the  following  manner :  It 
might  provide  that  they  ahonld  be  issued  nnder  the  direction  of  certain  officers,  payable 
OD  demand ;  end  in  order  to  support  their  credit,  and  pve  them  a  ready  drctilation,  it 
night,  bendee  givli^  them  a  currax^  in  iti  taxes,  set  ^art,  out  <tf  any  moneys  in  its 
bBasnry  a  given  sum,  and  appropriate  it,  undo'  the  direction  of  those  officen,  as  a  fond 
tot  answering  the  bills,  m  presented  for  payment. 

"  The  constitutionality  of  all  this  would  not  admit  of  a  question,  and  yet  it  would 
amount  to  the  instiCntion  of  a  bank,  with  a  view  to  the  more  convenient  collection  of 
tazea.  For  tha  simplest  and  mott  precise  idea  of  a  bank  is,  a  deposit  of  coin  or  other 
property,  as  a  fimd  for  cmalatiiig  a  artdit  npon  it,  which  it  to  aofwer  the  purpose  of 
money.  That  inch  an  arrangement  would  be  equivalent  to  the  establishment  of  a  bank, 
would  becmu  obvious,  if  the  place,  vrtiera  6m  fond  to  be  set  Kp»n  wa*  kept,  should  be 
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precise  nature  or  extent  of  thb  proposition,  or  what  were  tlie  reasons 
for  refusing  it,  cannot  now  be  ascertained  bj  anj  authentic  doonment, 


made  Kreeeptadoof  Ihe  monejBof  all  other  penoni,  who  ihoald  incline  to  deposit  Aiem 
then  fbr  eafe  keeping;  and  wonld  become  Mill  more  so,  if  llie  oCBc«n,  charged  mth  Ae 
direction  of  the  fiiad,  were  anthomed  to  maJce  disconals  at  Ihe  moal  rate  of  intetest, 
npon  good  lecnrily.  To  deiij  the  power  (^  the  goTemment  to  add  thii  ingredient  to 
the  plan,  vould  be  to  refltie  away  aU  goTernment.  A  further  procew  will  atill  mora 
dearly  illustrate  the  point,  finppoie,  when  the  ipeciea  of  bank,  which  has  been  desctil>ed, 
waa  about  to  be  inetitDted,  it  were  to  be  urged,  tliat  in  order  to  secure  lo  it  a  due  degree 
of  confidence,  the  fund  ought  not  onl;  to  be  set  apart  end  appropriated  generally,  but 
ought  to  be  specifically  vested  in  tfae  officers,  who  were  to  hare  the  direction  of  it,  and 
in  their  inceessois  in  office,  to  the  end,  that  it  might  acquire  Ihe  character  of  private 
pnpertii,  incapable  of  bting  lettuued  witboat  a  Tiohitian  of  the  sanclion,  by  which  the 
rights  of  properly  are  protected ;  and  occasioning  more  serions  and  general  alatm :  the 
qipreheusioa  of  which  might  operate  as  a  check  upon  the  governmeiiL  Such  a  proposi- 
tion might  be  opposed  by  arguments  against  the  expediency  of  it,  or  the  soUdity  of  the 
reason  assigned  for  it ;  bnt  it  is  not  conceiTsble,  what  could  be  urged  against  its  consli- 
tatioDsJity.  And  yet  such  B  diipoiition  of  the  thing  would  arooimt  to  the  eiection  d  a 
oorponuloQ ;  br  (he  true  definition  of  a  corporation  leemi  to  be  this :  It  is  a  ligal  per- 
son, or  •  peisoD  created  by  act  of  law ;  consisting  of  one  or  more  natural  penons, 
antboriied  to  bold  property  or  a  franchise  in  snccesiion.in  a  legal,  as  conliBdisdngtiished 
from  a  natural  capacity.  Let  the  illustration  proceed  a  step  farther.  Buppoae  t,  bank, 
of  the  nature,  wUdi  has  been  described,  without  or  with  incorporation,  had  been  imtitiited, 
and  that  experience  had  erinced,  as  it  probably  would,  that  being  wboUy  under  a  pnblio 
direction,  it  possessed  not  the  confidence  requisite  tc  Hie  credit  of  its  bills.  Suppose, 
also,  that  by  some  of  those  adverse  eoilJDnctares,  wliich  occasionally  attend  nations,  Aere 
had  been  a  very  great  dndn  of  the  specie  of  th»  country,  so  as  not  only  to  cause  general 
distress  for  want  of  an  adequate  medium  of  tfrcnlation ;  but  to  produce,  in  consequence 
of  that  cironmitance,  considerable  defidcationB  in  the  public  revenues.  Suppose,  also, 
that  thei«  was  no  bank  instituted  in  anj  stale ;  in  such  a  postore  of  things,  would  it  not 
be  nuMt  manif^t,  that  Ibe  incotporMion  of  a  bonk,  like  that  proposed  by  the  bill,  would 
he  a  measuie  immediately  relatire  to  the  effectual  collection  of  the  taxes,  and  completelj 
within  the  province  of  a  aovereign  power  of  providing,  by  all  laws  necessary  and  proper, 
for  that  collection. 

"If  it  be  said,  that  each  a  state  ot  things  woold  render  that  necessary,  and  therefore 
constitntioual,  which  is  notso  now;  the  answer  lo  this,  (and  a  solid  one  it  doubtless  is,) 
must  still  be,  that  which  tias  lieen  already  stated ;  drcumstancea  ma;  affect  the  aTMiAioujr 
of  the  measure,  but  they  can  neither  add  to,  nor  diminish  its  eonstttnlHiiHi^.  A  bank 
has  a  direct  relation  to  the  power  of  borrowing  money,  because  it  is  a  osual,  and  in 
anddsn  emergendee,  an  essential  instrument,  in  the  obtaining  of  loans  to  government. 
A  nation  is  threatened  with  a  war;  large  sums  an  wanted  on  a  sudden  to  make  the 
requisite  preparations ;  taxes  are  lud  for  the  pmpoee ;  bat  It  requires  time  to  obtain  the 
benefit  of  them;  anticipalion  is  indispensable.  If  Acre  be  a  bank,  Ae  eopply  can  at 
once  be  had ;  if  tliere  be  none,  loans  f^om  individnals  mnst  be  sought.  The  progress  of 
these  is  ofken  loo  sbw  for  the  exigency ;  in  some  situations  they  are  not  practicable  at 
■11.  Frequently,  when  they  are,  it  is  of  great  consequence  to  be  able  to  anticipate  Ae 
piodDctof  thembyadvaooesfromabaak.  Theeuenliali^of  nidaaiutitBtioii,M«i 
TOL.  n.  13 
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or  even  by  any  accurate  recollection  of  the  members.    As  far  aa  any 
docm&ent  exists,  it  spedfies  only  canals.^    If  this  proves  any  thing,  it 


iaatrnment  of  louu,  it  exemplified  at  IhiiTeiymomtDt.  Ad  Indian  expedilion  ii  lobe 
pMxecuted.  The  only  fond,  out  of  which  the  money  cin  iiiM  coniiilentlj  with  the 
p^riic  engagamenU,  is  a  tax,  which  onlj  begini  to  be  collected  in  J11I7  next  The 
prqMuMioiu,  boweTer,  an  initanlly  to  be  nude.  The  money  mnit,  therefore,  be  bor. 
rowed ;  Mid  of  whom  could  it  be  borrowed,  if  there  were  no  public  bsnkji  1  ll  happeni, 
ttu  there  an  uutitationa  of  this  kind ;  bnt  if  there  were  none,  itwoold  be  indispensable 
to  create  one.  Let  it  then  be  supposed,  that  the  necessity  existed,  (as  bnt  for  a  casualty 
wooldbe  the  caae;)  that prapotals  were  made  for  obtaining  a  loao;  that  a  number  of 
indiridtcalj  came  forward  and  laid,  we  are  willing  to  accommodate  ilie  govemment  with 
Ail  money ;  with  irtiat  we  have  in  hand,  and  the  credit  we  can  raise  npon  it,  we  doubt 
not  of  bdng  able  to  famish  tlie  anm  reqtiiied.  But  in  order  to  tUt,  it  it  indispeiuable, 
ttat  we  ahould  be  incorporated  aa  a  bank-  This  is  eseentiel  towarda  putting  it  in  our 
power  (o  do  what  is  desired,  and  we  ate  obliged,  on  that  account,  to  make  it  tbe  considsr- 
(Kton  or  aanditum  of  the  loan.  Can  it  be  beliered  that  a  compliance  with  thia  ptopoution 
wonld  be  imoonsdtntional !  Does  not  tliis  alone  evince  (he  contrary?  It  ii  aneceesaty 
pwt  nt  a,  power  to  borrow,  to  be  able  to  stipnlate  the  consideratioiu  or  conditions  of  a 
loan.  It  is  eTidenl,  aa  haa  I>een  remarked  elsewhere,  that  this  \b  not  confined  to  the 
mere  lUpuUtion  of  a  fnmdiise.  If  it  may,  (and  it  is  not  perceired  why  it  may  not,} 
dien  (he  gnnt  of  a  corporate  capacity  may  be  atipnlated,  aa  a  conaidenUitw  of  the  loan. 
Then  aeema  to  be  notlung  unfit,  or  foreign  from  the  nature  of  the  thing,  in  giving  indi- 
Ttdoali^,  or  a  corporate  capacity,  to  a  number  of  persons,  who  are  willing  to  lend  a  snm 
of  mimey  to  the  goTcmment,  the  better  to  enable  them  to  do  it,  and  make  them  an  ordi- 
naiy  inatnunant  of  loam  in  fntnn  emei^encies  of  state. 

"But  the  more  general  view  of  Uh  aatgect  is  still  more  satiifkctory.  Tbe  l^iilatiTa 
power  of  bonttwing  money,  and  of  making  all  laws  necessary  and  proper  for  carrying 
Into  execution  tliat  power,  seems  obnoobly  competent  to  the  appoinbneuE  of  the  arga», 
Arongh  which  tbe  abilities  and  wills  of  individnala  may  be  moat  efficadoualy  exerted,  foi 
Ae  accommodation  of  the  gOTcmnient  by  loans.  The  attom^-geiMral  opposes  to  tliis 
reaaoning  the  followiDg  observation. '  Borrowing  money  prsauppoaea  tbe  acctimalaticai 
of  afimd  tobe  lent;  and  Is  secondary  to  tin  creation  of  an  ability  to  lend.  This  is 
plausible  in  thaoiy,  bat  it  is  not  true  in  hcL  In  a  great  number  of  cases,  a  previoua 
accumulation  of  a  fund,  equal  to  the  whole  sum  required,  does  not  exist  i  and  nothing 
more  can  be  ai^nally  presupposed,  than  that  there  cxista  twooicea,  which,  put  into 
activity  to  the  greatest  advantage,  by  (he  nature  of  the  operation  with  the  government, 
will  be  equal  to  the  effect  desired  to  be  produced.  All  tbe  provisioni  and  operationa  of 
gOTemmentmtist  be  presumed  to  coulamplate  things  as  theyrmtfyaie.  Tbe  institution 
of  a  bank  has  also  a  natora)  relation  to  the  r^ulation  of  trade  betneen  the  states,  in  so 
fiv  as  it  ii  conducive  to  tbe  creation  of  a  convenient  medium  of  excliaoge  between  them, 
and  to  the  keeping  up  a  fall  circulation  by  preventing  tlie  frequent  misplacement  of  the 
metali  in  reciprocal  remittances.  Money  ii  the  veiy  binge  on  which  MMumerce  tuna. 
And  ttua  does  not  mean  merely  gold  and  ailveri  many  other  thing!  have  served  the 
pupose  irith  different  degrees  of  utility.  Faper  has  been  extensively  employed.  It 
caanot,  therefon,  be  adnutted  with  the  attorney-general,  that  the  r^jolation  of  trade 

I  Joanal  <tf  ConrentioD,  p.  376. 
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proveB  no  more,  than  it  was  thought  inexpe^ent  to  ^re  a  power  to 
incorporate  for  the  purpose  of  opening  canals  generally.    But  very 


bMiraeD  the  ibita,  u  it  concenu  tbs  medinm  of  drcnlation  tad  exchange,  oDf^t  to  b« 
conaidered  u  confined  to  coin.  It  ft  even  lapposRble,  that  the  whole,  or  the  greateat 
part,  of  the  coin  of  tha  eonntry,  might  be  carried  ont  of  it.  The  Mcretary  of  atott 
otjecU  to  the  relation  here  insisted  upon,  by  the  fbtlowing  mode  of  leasoning ;  To  sKCt 
A  bank,  says  be,  and  to  regnlate  commerce,  ire  Teij.diff^nt  oda.  He  who  ei«ct>  a 
bank,  creates  a  subject  of  commerce.  So  does  he,  who  laJBes  a  bushel  of  wheat,  or  digs 
•  dollar  ont  of  tbe  mines;  yetneitlieTor  tbsse  persons  T^nlates  commerce  Ihereb]'.  To 
make  a  ihingi  which  may  be  bongbt  and  sold,  is  not  to  presoiba  regnladone  fbr  iagmg 
and  leOuig.  This  is  making  the  r^inlation  of  commerce  to  consist  in  pnaciibing  nks 
for  bojing  and  sdling.  This,  indeed,  it  a  spedet  of  ngnlation  of  trade,  bat  it  is  one, 
which  foUt  more  aptlj  within  the  province  of  the  local  jurisdictions,  than  within  that  of 
the  general  goremment,  whose  can  they  most  hare  prasamed  to  have  been  intended  to 
be  dincted  to  tliose  general  political  uruigeraentB  concerning  trade,  on  which  iu  aggm- 
gate  interests  depend,  rather  than  (o  the  details  of  buying  and  sailing.  Accordin^j, 
niA  onl J  are  the  regolstioaB  to  be  fbnnd  in  the  laws  of  the  United  SfMes ;  whose  oljecU 
an  to  give  enconngenient  to  the  enterprise  of  onr  own  merchanU,  and  to  advance  oni 
narration  and  msnn&ctDres.  And  it  is  in  reference  to  these  general  relations  of  ooin- 
neree,  that  an  establishment,  which  ftunisbet  &dlities  to  circulation,  and  a  convenient 
medinm  of  exchange  and  alienation,  is  to  be  regarded  as  a  legnlation  of  trade. 

"  The  secretary  of  st&te  farther  nTges,  that  if  this  was  a  regolatian  of  commense,  it 
wonld  be  end,  as  alatding  as  much  to  the  Internal  part  of  every  state,  as  to  its  extemaL 
But  what  regulation  of  commerce  does  not  extend  to  the  inlainal  commerce  of  every 
StaU  1  What  are  sll  the  duties  npon  imported  articles,  amounting,  in  some  cases,  to 
'  pTOhilritiana,  but  m  many  bonntief  npon  domestic  mauoftctotea,  tSfecting  Ote  interest  of 
different  rlasifw  of  dtlsens  in  different  ways  1  What  are  all  the  provisions  in  Qa  eoaat- 
ing  act,  which  relate  to  tht  trade  between  district  and  district  of  the  same  state  <  Ju. 
short,  what  r^ntation  of  trade  btftween  the  states,  but  mnst  affM  the  intenial  trade  ot 
each  ttats  1  what  can  operate  npon  the  whole,  bnt  mnst  extend  to  eveij  part  f  The 
relalionof  abonk  lo  the  execDtion  of  the  powers,  that  concern  the  common  defence,  haa 
been  anticipated.  It  has  been  noted,  that  at  this  vei;  moment,  the  aid  of  snch  an  inafi- 
tntion  is  essential  to  the  measare  to  be  pnraned  for  the  protection  of  onr  frondera. 

"Itnowremoins  toshow,  ihatiheincoipotatioDof  abaokiswlddndie  operaiiot)^ 
die  provision,  which  aaAoTisea  congress  to  make  all  needfnl  rtdea  and  regnjadow  coD- 
eeming  the  property  of  the  United  Stales.  Bnt  it  is  previonsly  neceasary  to  advert  to  tt 
distinction,  which  has  been  taken  op  by  the  attomey-geneial.  He  admits,  that  the  vroid 
prcnierty  may  signify  peraonsl  property,  however  acquired ;  and  yet  asserts,  that  it  can- 
not signify  money  arising  f^m  the  sources  of  revenue  pointed  out  In  tiie  conatltntfon, 
'  becanse,'  says  he, '  the  diapoaal  and  regnlation  of  money  ia  the  final  cause  for  raising  it 
by  taxes.'  Bnt  it  would  be  more  accurate,  to  saj,  Uiat  the  objat  to  irtiich  money  fa 
intended  to  be  ^plied,  is  the  final  oaiae  ftar  raising  it,  than  that  the  disposal  snd  legoISf 
tion  of  it,  ia  sm;h.  The  support  of  a  government,  the  support  of  troops  for  the  oommca 
deftoce,  the  payment  of  the  public  debt,  are  the  true  final  cansA  for  raising  moMjr, 
The  disposition  and  regnlation  of  it,  when  rtUsed,  an  the  steps,  by  which  it  is  iftpliad  to 
the  sadi,  for  which  it  was  raised,  not  tfie  ends  themselves.  Hence,  therefore,  the  monej 
to  be  railed  by  taxes,  as  well  as  any  other  personal  property,  mnst  be  sappoaed  to  eoiM 
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different  acconnte  are  given  of  the  import  of  the  proposition,  and  of 
tiie  motives  for  rejecting  it.    Some  affirm,  that  it  waa  confined  to  the 


wiOiiii  th«  meoniDg,  as  the;  certainly  do  within  the  letter,  of  autborit;  to  make  all  need- 
fill  nlea  and  ngnlUiona  conceming  the  property  of  the  United  State*.  A  caie  will 
nuke  this  plainer.  Snppose  the  pnblic  debt  diicharged,  and  the  iiinda  now  pledged  for 
it,  liberated.  In  lome  iuttancea  it  noold  be  fbnnd  expedient  to  repeal  the  tazea ;  in 
Olheie,  the  repeal  might  injore  our  own  iodottry,  our  agdcDltnre,  and  mann&cttiita.  In 
Aese  casea,  they  wonld,  of  conne,  be  retained.  Here,  then,  would  be  tDoneya  arising 
fiom  the  Buihorized  aonrces  of  rerenoe,  which  would  not  fall  within  the  ride,  by  which 
the  atlomej-general  eudearoit  to  except  them  fh>m  othsr  personal  property,  and  from 
the  opention  of  the  dame  inqueition.  Tlie  moneys  being  in  the  coffen  of  government, 
iriuit  ia  to  Iiinder  inch  a  disposition  to  he  made  of  tbem,  oa  ia  contemplated  in  the  bill ; 
or  what  an  incorporation  of  the  parties  concerned,  under  the  elanie,  which  haa  been 
cited- 

"It  is  admitted,  that,  with  regard  to  the  wsatem  (enitory,  they  give  &  power  to  erect 
*  corporation ;  that  is,  to  constitute  a  goTenunent.  And  by  wtiat  mle  <^  conslincliiMi 
caoit  be  maintained,  that  the  same  wordi,  in  a  coDStitntion  of  government,  will  not  have 
the  same  effort,  when  ^pUed  to  one  spedM  of  property  as  to  another,  as  &r  as  the  tab- 
jeet  ia  capable  of  it !  Or  tliat  a  l^ialative  power  to  make  all  needfhl  rates  and  regular 
tiODs,  or  to  paM  aJl  laws  necesaary  and  proper  concerning  iha  pnblic  property,  which  is 
admitted  to  authorize  an  incorporaldon,  in  one  case,  will  not  authorise  it  in  another  f  will 
jnatify  the  inatitntion  of  a  goienuaent  over  the  western  territory,  and  will  not  justify  the 
incorporation  of  a  bank,  for  the  more  useful  management  of  the  money  of  the  nation  ? 
If  it  will  do  the  last  aa  well  as  the  fint,  then,  under  thu  provision  alone,  the  bill  is  eon- 
■titntioD^  becMiM  it  contemplates,  that  the  United  States  shall  be  joint  piopi^lort  of 
the  stock  of  the  bank.  There  is  ao  observation  of  the  secretary  of  atate,  to  this  efect, 
wbich  may  require  notice  in  thia  place.  Cougreei,  says  he,  are  not  to  lay  taxes  ofjitbttum, 
jit  ang  parpon  Ottg  plaue,  but  oiJy  to  pay  the  debts,  or  provide  br  die  welfare  of  the 
union.  Certainly,  no  inference  can  be  drawn  from  this,  against  the  power  of  applying 
their  money  for  the  institution  of  a  bank.  It  is  tme,  diat  they  cannot,  without  breach  of 
bust,  lay  taxes  for  any  other  purpose  than  the  general  welf^  ;  but  so  neither  can  any 
Olher  government.  The  welfore  of  the  commimity  is  the  only  legitimate  end,  for  which 
money  can  be  raised  on  the  community.  Congress  can  be  considered  as  only  under  one 
restriction,  which  does  not  apply  to  other  governments.  They  cannot  rightfully  ^>ply 
the  money  they  raiae  to  any  purpose,  merely  or  purely  local.  But  with  this  exception, 
they  have  as  large  a  dlscretioD,  in  relation  to  the  application  of  money,  as  any  ic^la- 
tnt«  whatever. 

"The  constitutional  tat  at  $,  right  application  must  always  be,  wbettter  it  be  for  a 
purpose  of  gaimd  or  loctU  nattire.  If  the  former,  there  can  be  no  want  of  constitutional 
power.  The  quality  of  the  object,  as  how  hx  it  will  really  promote  or  not  the  welfare 
of  the  union,  must  be  natter  of  conscientious  discretion ;  and  the  arguments  for  or 
against  a  measure,  in  this  light,  must  he  arguments  concerning  expedient^  or  inexpe- 
diency, not  constitutional  right ;  whatever  relates  to  the  general  order  of  the  finances,  to 
Ae  general  inteiesta  of  trade,  Jte.,  being  general  objects,  are  coDstitnttonal  ones  for  tiw 
<^pUaition  of  mono/.  A  bonk,  then,  whose  bills  are  to  drcnlate  in  all  the  levenaea  of 
the  country,  is  eridentiy  a  general  objecti  and,  for  that  very  reasoo,  a  constitutional 
one,  as  for  as  regards  the  appropriation  of  money  to  it.  Whether  it  will  really  be  a  benefi- 
oal  one  or  itot,  ia  worthy  of  careful  examination;  but  is  no  mora  a  constitntionBl  pdnt. 
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openiDg  of  canals  and  obatmctions  of  rirers ;  others,  tbat  it  embraced 
banks ;  and  others,  that  it  extended  to  the  power  of  incorporationa 


in  the  particniar  refimed  to,  than  the  qaeftfon,  irhethertlie  weMem  kndi  ahall  be  wld 
tor  twenty  or  thirty  ceoti  per  acre.  A  hope  ia  entertained  that,  by  this  lime,  it  hai  been 
mtde  to  appear,  to  the  asliafacdon  of  the  president,  that  the  bank  has  a  natnnl  relatioa 
to  the  power  of  collecting;  tazei ;  to  that  of  regulating  tiade ;  to  that  of  providing;  fbr 
Qte  common  defence ;  and  that,  as  the  bill  nnder  consideration  contemplate!  the  coTeni- 
meot  in  tlw  light  of  a  joint  proprietor  of  the  aCoclc  of  the  bank,  it  brings  the  case  within 
the  pTOTition  of  the  clause  of  the  conttittition  vrhieh  itnmediatalj  respects  the  ptoper^ 
of  the  Untied  Statei.  Under  a  conviction  that  sncb  a  relation  snbeials,  the  Mcretary  of 
tha  treasnrf,  with  all  deference,  conceives  that  it  will  resnlt,  as  a  necesiaiy  consequenee, 
from  the  podtion  that  all  the  specified  powers  of  gorenunent  aie  sovereign,  as  to  the 
proper  objects ;  Ihu  the  incorporation  of  a  bask  is  a  constitationBl  measnre ;  and  that 
tlie  objections  taken  to  ibe  bill,  in  this  respect,  are  ill-fonnded. 

"  But,  from  an  earnest  desire  to  give  the  almoat  possible  satisfaction  to  the  mind  of 
the  pieddent,  on  so  delicate  and  important  a  sabject,  the  secretary  of  the  treasury  will 
ask  his  indulgence,  while  he  gives  some  additional  illnstrations  of  cases,  in  iiriiich  r 
power  of  erecting  corporations  may  be  exercised,  under  some  of  those  beads  of  thetpe- 
cifled  powen  of  the  government,  which  ant  alleged  lo  include  the  right  of  incorpoiating 
a  bank.  1.  It  does  not  appear  susceptible  of  a  doubt,  that  if  congress  bad  thou^t 
ptoper  to  provide  in  the  collection  law  that  the  bonds  to  be  given  fbr  the  duties  should 
be  given  to  the  collector  of  the  district  A.  or  B,,  as  the  case  night  teqoiie,  to  inDie  to 
him  and  hii  inccenora  in  ofBce,  in  trust  for  the  United  States,  that  it  would  have  been 
eoDtiitetit  with  the  cons^talion  to  make  snch  an  urangement.  And  yet  this.  It  it  con- 
ceived, woold  amonnt  to  an  incorpotation.  3.  It  is  not  as  imninal  expedient  of  taxa- 
tion to  farm  partknlar  branches  of  revenue ;  that  is,  to  sell  or  mortgage  the  product  ot 
them  for  certain  definite  sums,  leaving  the  collection  lo  the  partiee  to  whom  d>ey  an 
mcntgagtd  or  sold.  There  are  even  examples  of  this  in  the  United  Stalts.  SnppOM 
that  there  was  any  particular  branch  ol  revenue  which  it  was  manifestly  expedient  to 
place  on  this  fboting,  and  there  were  a  number  of  persons  willing  to  engage  with  the 
goremment,  upon  condition  that  they  should  be  incorporated  and  the  fnnds  vested  in 
tbem,  as  well  fbr  their  greater  safety  as  fbr  the  more  convenient  recoveiy  and  managa 
ment  of  the  taxes ;  is  it  suppoaable  that  there  could  be  any  constitntfonal  obstacle  lo 
tlie  measure  1  It  is  presumed  that  there  could  be  none.  It  is  certainly  a  mode  of 
coUeetion  wbidi  it  would  be  in  the  discretion  of  the  government  to  adopt,  though  tha 
dMBmatances  most  be  very  extraordinary  that  would  indoce  die  Mcrataiy  to  think  it 
expedient  3.  Suppose  a  new  and  unexplored  branch  of  bade  should  present  itsdif 
with  some  fbreign  connliy.  Suppose  it  was  manifest  that,  to  undertake  it  with  advaa- 
lage,  required  a  union  of  the  capitals  of  a  niunber  of  individuals,  and  that  thoee  indivi* 
duals  vronld  not  be  disposed  to  embark  without  an  incorporation,  as  well  to  obviate  Iba 
consequences  of  a  private  partnership,  wbidi  makes  every  individnal  liable  in  his  irtiole 
estate  for  the  debts  of  the  company  to  their  utmost  extent,  as  for  the  more  convenient 
management  of  the  business ;  irtut  reason  can  there  be  to  doubt  that  the  nattoail 
government  would  have  a  constitational  right  to  instttnle  and  Incorporate  such  *  com- 
pany 1  None.  They  possess  a  general  autboritf  to  ngalale  bade  with  fbreign  conn* 
tries.  This  Is  a  mean,  which  has  been  practised  to  that  eitd,  by  all  the  priodpal  com- 
mercial nations  who  have  trading  companies  to  tUs  day  whidi  have  subs^ted  fbr 
CMttutes.    Wfajr  nuqr  not  tht  Uaittd  BMn  wiislil»i'fliiiiffjr  onph^  the  metna  nnal  in 
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generally.    Some,  again,  idlege,  that  it  w&b  disagreed  to,  bec&ose  it 
waa  thought  improper  to  vest  in  coDgreaa  a  power  of  erecting  corpora- 


other  conntriTB  for  stUuning  the  ends  entrnsted  to  them  1  A  power  to  make  all  needftil 
ralea  and  regulaliDiu  concerning  temtoiy  has  been  conaCnied  to  mean  a  power  lo  et«ct 
A  government.  A  power  to  regulate  trade  u  a  power  to  make  all  needful  rules  and 
regalatiolu  concerning  ti«de.  Why  may  it  not,  then,  include  that  of  eiediiig  a  Uidbig 
company  as  wall  ai  in  other  cMea  to  erect  a  government  t 

"  It  i>  remarkable  that  the  state  coDTentdoni,  who  have  prapoaed  amendment!  in  relar- 
tion  to  thil  point,  have  moat,  if  not  aU  of  them,  ezpreaaed  themgelrea  neaiiy  tfaaa :  Con- 
gi«H  (hall  not  grant  monopolies,  nor  trect  any  company  with  ezcliuiTe  advanlagei  of 
commerce  1  Tbns,  at  the  same  time,  expressing  their  senie  that  the  power  to  erect 
trading  companies,  or  corporations,  was  inherent  In  congnss,  and  objecting  to  it  no 
fliTtlior  than  as  to  the  grant  of  exdiaive  priTilegei-  The  aectetarj'  entertaiiu  all  the 
donbis  which  preTsil  conceniiag  the  utility  of  soch  compamaa ;  bat  he  cannot  fashion  to 
hia  own  mind  s  reason  to  indncs  a  donbt  that  there  ii  a  conitiCational  aathority  in  the 
United  Stales  to  establish  them.  If  anch  a  reason  were  demanded,  none  could  be 
giren,  onleu  it  were  this,  —  that  congreas  cannot  erect  s  eorporalion  j  which  would  be 
no  better  than  to  say,  they  cannot  do  it  became  they  cannot  do  it.  First,  praanming  an 
inability  widiont  reason,  and  then  assigning  that  inability  as  the  caoae  of  itself,  nina- 
trationa  of  Ibis  kind  might  be  mnldplied  without  end.    They  will,  howerer,  be  poisoed 

"  There  is  a  sort  of  evidence  on  this  point,  arising  from  an  aggregate  riew  of  the 
constitution,  which  is  of  no  inconsiderable  weight  TTie  very  general  power  of  laying 
and  collecting  taxes  and  impropriating  their  proceeds ;  that  of  botrowing  money  inde- 
finitely; that  of  coining  money  and  regulating  foreign  coins  j  that  of  making  all  needftal 
rales  and  regulations  respecting  the  property  of  the  United  States ;  —  these  powers 
combined,  as  well  as  the  reason  and  naCnre  of  the  thing,  speak  strongly  this  langnage ; 
that  it  i*  the  manifest  design  and  scope  of  the  constitution  to  vest  in  congress  all  the 
powers  requisite  to  the  effectual  administration  of  the  finances  of  the  United  Slates. 
As  far  as  concerns  this  object,  there  appears  to  be  no  parsimony  of  power.  To  snppose, 
dien,  that  the  government  is  precluded  from  the  employment  of  so  usoal  and  so  impw- 
taut  an  instrument  for  the  admlnistiMion  of  its  finances  as  that  of  a  bank,  is  to  suppoae 
yAU  does  not  coincide  with  the  general  tenor  and  complexion  of  the  constitution,  and 
irtiatis  not  agreeable  to  impressions  that  any  mere  spectator  would  entertain  concerning 
it  Liltie  less  than  a  ptobibitor;  claoH  can  destroy  tbe  strong  presumptions,  which 
result  from  die  general  aspect  of  tbe  government.  Nothing  but  demonstration  should 
exclude  the  idea  that  the  power  exists. 

"Ai  aU  questions  of  this  nature,  the  practice  of  mankind  oo^t  to  bare  great  weight 
•gainst  the  theories  et  individuab.  The  fact,  for  instance,  that  all  the  principal  com- 
mercial nations  bare  made  use  of  trading  corporations  or  companies,  for  the  purpose  of 
extenul  aasuitges,  is  a  satisfikctory  proof  that  the  establishmeiU  of  them  is  an  incident  lo 
die  regulation  of  commerce.  This  other  ftet,  that  banks  are  a  nsnal  engine  in  the 
sdministtation  of  national  finances,  and  an  onJinary  and  the  most  effectual  instntment 
of  loans,  and  one  which,  in  this  coimtry,  has  been  fbund  essential,  pleads  strongly 
against  the  supposition,  that  a  government  clothed  with  most  of  the  important  prerogar 
tivM  of  sovereign^,  in  relation  to  its  rewuues,  its  debt,  its  cradit,  its  defonce,  its  trade, 
III  intercouiH  with  foreign  nations,  is  forbidden  to  make  use  of  tiiat  insbnment  as  an 
^ipeadage  to  in  own  aathority.    It  hai  beennnul.aaaaMixiliaiyteitof  conatttntional 
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tions ;  others,  because  they  thought  it  nnnecessary  to  specify  the 
power ;  and  inezpedieot  to  furnish  an  additional  topic  of  objectioQ  to 
ilie  conatitation.  In  this  state  of  the  matter,  no  inference  vhatever 
CKa  be  drawn  from  it.'  Bat,  whatever  may  have  been  the  private 
inteations  of  the  framera  of  &e  constitation,  which  can  rarely  be 
established  by  the  mere  fact  of  their  rotea,  it  is  certcun  that  the  true 
role -of  interpretation  is,  to  ascertain  the  pubHc  and  just  intention  from 
the  language  of  the  instrument  iteelf,  accor^g  to  the  common  mlea 
applied  to  sU  laws.  The  people  who  adopted  tiie  constitution  conld 
know  nothing  of  the  private  intentions  of  the  framers.  They  adopted 
it  upon  its  Offn  clear  import,  upon  its  own  naked  text.  Nothing  is 
more  common  than  for  a  law  to  effect  more  or  less  than  the  intention 
of  the  persons  who  framed  it ;  and  it  must  be  judged  of  by  its  words 
and  sense,  and  not  by  any  private  intentions  of  members  of  the  legis- 
lature.' 

§  1269.  In  regard  to  the  faculties  of  the  bank,  if  congress  could 
constitutionally  create  it,  they  might  confer  on  it  such  faculties  and 
powers  as  were  fit  to  make  it  an  appropriate  means  for  fiscal  opera- 
taoDB.  They  had  a  right  to  adapt  it  in  the  best  manner  to  its  end. 
Ko  one  can  pretend  that  its  having  the  faculty  of  holding  a  capital ; 
of  lending  and  dealing  in  money ;  of  issamg  bank  notes ;  of  receiving 
deports  ;  and  of  appointing  suitable  officers  to  manage  its  affairs ;  are 
not  highly  useful  and  expedient,  and  appropriate  to  the  purposes  of  a 
bank.  They  are  just  sach  as  are  usually  granted  to  state  btmks ;  and 
just  such  as  give  increased  facilities  to  all  its  operations.  To  say  that 
the  bank  might  have  gone  on  without  this  or  that  faculty  is  nothing. 
Who,  but  congress,  shall  say  how  few  or  how  many  it  shall  have,  if  all 
are  still  appropriate  to  it,  as  an  instrument  of  government,  and  may 


anthorit;,  to  tr;  whether  it  abridges  tnj  preexisting  right  of  anj  itau  or  anj  indiri- 
dtuU.  The  proposed  measure  will  stand  the  most  serere  examination  on  thig  point 
£>ch  state  11U17  still  erect  as  man;  hanks  as  it  pleases ;  every  indlTidnal  maj  slill  cany 
on  the  banking  bnsiness  to  any  eiteat  he  pleases.  Another  oiterioo  may  be  this; 
whether  tbe  institution  or  thing  has  a  more  direct  relation, »»  to  its  uses,  to  the  objects 
of  the  reserved  povren  of  the  state  goTemmeut  than  to  those  of  the  powen  delegated 
by  the  United  States.  This  rule,  indeed,  is  less  precise  than  the  former;  bnt  it  may 
Rtill  serve  as  some  gaide.  Sorely  a  bank  has  more  reference  to  the  objects  intrusted  to 
tite  national  government  than  to  those  left  to  the  care  of  the  state  governments.  Tht 
common  defence  ii  dedsive  in  this  compuiaon."  1  Hamiltoii's  Woib,  138  to  154. 
■  Hamilton  on  Bank,  I  Hamilton's  Works,  197. 

EQ  OS  Bank,  I  HfuoUton'i  Works,  137, 128. 
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make  it  more  conTenient;  and  more  uaefiil  in  its  operations  1  Ko  maa 
can  saj  tliat  a  single  faculty  in  an;  national  charter  is  nselesa,  or  irre- 
lerant,  or  atriotl;  improper,  that  is  condociTe  to  ita  end  aa  a  national 
instrnment.  Deprive  a  bank  of  its  trade  and  business,  and  its  ^tal 
principles  are  destroyed.  Its  form  may  remain,  but  its  sabatance  is 
gone.  All  tbe  powers  given  to  the  bank  are  to  giro  efficacy  to  its 
functjons  of  trade  and  bu^ess.^ 

§  1270.  As  to  another  aaggcation,  tliat;  the  suae  objects  might  have 
been  acoomplished  through  the  state  banks,  it  is  sufficient  to  say,  that 
no  trace  can  be  found  in  the  constitution  of  any  intention  to  create  a 
dependence  on  the  states,  or  state  institationg,  for  the  esecntion  of  its 
great  powers.  Its  own  means  are  adequate  to  its  end ;  and  on  those 
means  it  was  expected  to  rely  for  their  accomplishment.  It  would  be 
utterly  absurd  to  make  the  powers  of  the  constitution  wholly  dependent 
on  state  inatitutions.  But  if  state  banks  might  be  employed,  as  con- 
gress have  a  choice  of  means,  they  had  a  right  to  choose  a  national 
bank,  in  preference  to  state  banks,  for  the  financial  operations  of  the 
government,'  Proof,  that  they  might  use  one  means,  is  no  proof,  that 
they  cannot  constitutionally  use  another  meana. 

§  1271.  After  all,  the  subject  has  been  settled  repeatedly  by  every 
department  of  the  government,  legislative,  executive,  and  judicial. 
The  states  have  acquiesced ;  and  a  majority  have  constantly  sustained 
the  power.  K  it  is  not  now  settled,  it  never  can  be.  If  it  is  settled, 
it  would  be  too  much  to  expect  a  re-argument,  whenever  any  person 
may  choose  to  question  it.^ 


>  Oabom  r.  Bank  of  Unittd  Satet,  9  Wheat.  R.  8G1,  SSS  to  S6S. 
*  arCuOocli  V.  Maraud,  A  Wheat  B.  434. 

>  &ee 4  Elliot's  Debatei,S16  to  2S9;  jrCMnAT.AforyiaiK/i^  WbeM.  R.316;  Otbom 
T.  Ami  0/°  I^ilcrf  Slala,  9  Wheat.  R.  738,  SS9 ;  1  Kent's  Comm.  Lect.  IS,  p.  333  tol39j 
Seigeant  on  Consiitntioii,  ch.  96,  [ch.  30  j]  5  Manh.  Wash.  i.pp.  DMe  3. 
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CHAPTER  XXVI. 

POWERS   OV  COSGBBBe — UTrEBNAL  tMPBOTEUBITrS. 

^  1272.  Anotheb  qneetion,  which  has  for  a  long  time  agitated  the 
public  councils  of  the  nation,  is,  as  to  the  authority  of  congress  to  make 
roads,  canals,  and  other  internal  improvements. 

§  1273,  So  far  as  regards  the  right  to  appropriate  money  ta 
internal  improvements  generally,  the  subject  has  already  passed  under 
reriew  in  coi^dering  the  power  to  lay  and  collect  taxes.  The  doctrine 
there  contended  for,  which  has  been  in  a  great  measure  borne  out  by 
ttie  actual  practice  of  the  government,  is,  that  congress  may  appropriate 
money,  not  only  to  clear  obstructions  to  navigable  rivers  ;  to  improve 
harbors ;  to  build  breakwaters ;  to  assist  navigation ;  to  erect  forts, 
light-honses,  and  piers  ;  and  for  other  purposes  allied  to  some  of  the 
enumerated  powers ;  but  may  also  appropriate  it  in  aid  of  oanahi, 
Toads,  and  other  institutions  of  a  ranular  nature,  existing  under  state 
autiiori^.  The  only  limitations  upon  the  power  are  those  prescribed 
by  the  terms  of  the  con^tution,  that  the  objects  shall  be  for  the  com- 
mon defence,  or  the  general  wel&re  of  the  union.  The  true  test  is, 
whether  the  object  be  of  a  local  character,  and  local  use  ;  or,  whether 
it  be  of  general  benefit  to  the  states.^  If  it  be  purely  local,  congress 
cannot  constitutionally  appropriate  money  for  tlie  object.  But,  if  the 
benefit  be  general,  it  matters  not,  whether  in  point  of  locality  it  be  in 
one  state,  or  several ;  whether  it  be  of  large,  or  of  small  extent ;  its 
nature  and  character  determbe  the  right,  and  congress  may  appropri- 
ate money  in  wd  of  it ;  for  it  is  then  in  a  just  sense  for  the  general 
welfare. 

§  1274.  Sut  it  has  been  contended,  that  the  constitution  is  not  con- 
fined to  mere  appropriations  of  money ;  but  authorizes  congress  directly 
to  undertake  and  carry  on  a  system  of  internal  improvements  for  the 


■  Husilton'eBepoTloDHaira&cnm,  1791,1  mmilton'i  Worfci,  231,33!;  I  Kent's 
Comm.]>etl!,p.2SO,Sfil,  (Sed.p.  367,  a6S;)SeTseantonCoiistitalion,di.38,[ctL30;] 
Frendtnt  Homoe'i  Ezpositioii  and  Hesange,  4th  t/Uj,  1B92,  p.  38, 39. 
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general  velfare,  wherever  such  improvements  fall  within  the  scope  of 
any  of  the  enumerated  powers.  Congress  may  not,  indeed,  engage  in 
Bnch  ondert^dngs  merely  because  they  are  internal  improvements  for 
tiie  general  wel&re,  miless  they  fall  within  the  scope  of  the  enumerated 
powers.  The  ^tlnction  between  this  power,  and  the  power  of  appro- 
priation is,  that  in  the  latter,  congresB  may  appropriate  to  any  purpose, 
which  b  for  the  common  defence  or  general  welfare ;  but  in  the  former, 
they  can  engage  in  such  ondertakingB  only,  as  are  means,  or  incidents 
to  its  emunerated  powers.  Congress  may,  therefore,  authorize  the 
making  of  a  canal,  as  incident  to  the  power  to  regulate  commerce, 
where  such  canal  may  faciUtate  the  intercourse  between  state  and 
Btatfi.  They  may  authorize  lightrhouses,  piers,  buoys,  and  beacons  to 
be  built  For  the  purposes  of  navigation.  They  may  authorize  the  pur- 
chase and  building  of  custom-houses,  and  revenue  cutters,  and  public 
warehouses,  as  incidents  to  the  power  to  lay  and  collect  taxes.  They 
may  purchase  places  for  public  uses ;  and  erect  forts,  arsenals,  dock- 
yards, navy-yards,  and  magaanes,  as  incidents  to  the  power  to  make 
war. 

§  1275.  For  ibs  same  reason  congress  may  authorize  the  laying  out 
and  making  of  a  nulitary  road,  and  acqiure  a  right  over  the  soil  for 
Boch  purposes ;  and  as  inddent  tliereto  they  have  a  power  to  keep  the 
road  in  repur,  and  prevent  all  obstanotdons  thereto.  But  in  these,  and 
the  like  cases,  the  general  jurisdictiou  of  the  state  over  the  soil,  sub* 
ject  only  to  the  rights  of  the  United  States,  is  not  excluded.  As,  for 
example,  in  case  of  a  nulitary  road  ;  although  a  state  cannot  prevent 
repurs  on  the  part  of  the  United  States,  or  authorize  any  obstructions 
of  the  road,  its  general  jurisdiction  remains  untouched.  It  may  punish 
all  crimes  committed  on  the  road ;  and  it  retains  in  other  respects  its 
territorial  sovereignty  over  it.  The  right  of  soil  may  still  remain  in 
ifae  state,  or  in  individuals,  and  the  right  to  the  easement  only  in  the 
national  government.  There  is  a  great  distinction  between  the  exer- 
cise of  a  power,  excluding  altogether  state  jurisdiction,  and  the  exercise 
a£  a  power,  which  leaves  the  state  jurisdiction  generally  in  force,  and 
yet  includes,  on  the  part  of  the  national  government,  a  power  to  pre- 
serve what  it  has  created.^ 


<  8m  I  Kent'i  Comm.  Xect  ia,p.  S60,  S91;  SeigMiit  on  ComtitaCioii,  dL  28,  [di.30, 
«d.  ISSO;]  3  TJ.  8.  Law  Jonnial,  April,  IBM,  p.  S91,  &4^  ;  3  Ellioft  l>ebU««,309,3IO; 
4Elliot'BDebate<,U4,2«5,  379,991,356;  WebMn's  Speecbea,  p.  89S  to 997. 


,.  Google 


en.  ZXVI.]  POWEBB  OB  COSOEBSS  —  BOADB,  &C.  155 

§  1276.  la  all  these,  and  other  cases,  in  vhioh  the  power  of  c<m- 
gresB  is  asserted,  it  is  so  upon  the  general  ground  of  its  being  an  ind- 
dental  power  j  and  the  coarse  of  reasoning,  bj  which  it  is  sapported, 
je  precisely  the  same,  as  that  adopted  in  relation  to  o&er  cases  already 
considered.  It  is,  for  instance,  admitted,  that  congress  cannot  authorize 
the  making  of  a  canal,  except  for  some  purpose  of  commerce  among  the 
states,  or  for  some  other  purpose  belon^^g  to  the  union ;  and  it  cannot 
make  a  military  road,  unless  it  be  necessary  and  proper  for  purposes  of ' 
war.  To  go  over  the  reasoning  at  large  would,  therefore,  be  little 
more  than  a  repetition  of  what  has  been  already  fully  expounded.^ 
The  journal  of  the  convention  is  not  supposed  to  famish  any  additional 
li^ts  on  the  subject,  beyond  what  have  been  already  stated.' 

§  1277.  The  resistance  to  this  extended  reach  of  the  national  powers 
turns  also  upon  the  same  general  reasoning,  by  which  a  sirict  con- 
straction  of  the  constitution  has  been  constantly  maiutuned.  It  is  stud, 
that  such  a  power  is  not  among  those  enumerated  in  the  constitatiou ; 
nor  is  it  implied,  as  &  means  of  executing  any  of  them.  The  power  to 
legalate  commerce  cannot  include  a  power  to  construct  roads  and 
canals,  and  improve  the  navig^on  of  water-courses  in  order  to  facili- 
tate, promote,  and  secure  such  commerce,  without  a  latitude  of  con- 
struction departing  from  the  ordinary  import  of  the  terms,  and  incom- 
patible witii  the  nature  of  the  constitution.^    The  liberal  interpretatioo 


'  See  Jlf  CUfodl  v.  iWaijIanrf,  4  Wheat.  R.  «06,  407, 413  to  421  i  WabBter'*  Speeches, 
p.  393  to  397  ;  4  Elliot's  DebKlee,  S80- 

'  Joaniil  of  CoDTentioii,  p.  S60,  376. 

■  PTeaideDtMadison'iMe»age,3dHBTch,  ISIT;  4  Elliofs  Debstei,  3S0,  3S1  j  Prari- 
dMit  Monroe's  Uesaage,  4ili  May,  IBS!,  p.  33  to  95 ;  Freaident  Jackson'a  Meuage,  37tli 
Hbj,  1S30;  4  EQiot'B  Debalaa,  333,  334,  S3Ii;  1  Kenfa  Comm.  Lect  13,  p.  350,  351 ; 
4  EUiot'a  Debates,  391,393,354,355;  Sergeant  on  Conititutioil,  ch.  38,  [ch.  30 ;]  4  Jef- 
Eanon'i  Cormp.  431.  Pnsident  Monroe,  in  big  elaborate  Expoaitioa  accompaoyiog  bis 
Ifesaage  of  tbe  4lb  of  Ma^ ,  1B2S,  deniea  tbe  indepeodent  right  of  congreae  to  conatmct 
lOtidt  and  canals  ;  bat  aaaerta  in  tbe  strongest  manner  their  right  to  appropriait  monej 
to  soeh  objects.  His  reaaoiiing  fin  the  latter  is  thonght  by  naxij  to  be  qnile  irresistible 
Ib  &vor  of  tbe  fbnncr.  See  the  message  from  page  35  to  page  47.  One  short  passage 
ma;  be  qnoted.  "  Good  loads  and  canals  wiU  promote  manj  very  important  notional 
poipose*.  They  win  fitcilime  the  oper»tiopiof  war;  the  morementa  of  troops ;  the  nana- 
portatioD  of  cannon,  of  prorisions  and  erery  warlike  store,  mnch  to  om'  advaatage  and 
the  diiadTantage  of  the  enemy  in  time  of  war.  Good  roads  will  facalitate  the  tranapor- 
talion  of  the  mail,  and  iheieby  promote  the  porposea  of  commerce  and  political  inielligenee 
among  the  people.  They  will,  by  being  properiy  directed  to  these  objecta,  enhance  the 
ralne  of  onr  Tacaot  lands,  a  treasure  of  Tsst  letonree  to  tbe  nation."  Tbis  is  the  Tei7 
leaioning,  by  which  the  Mends  of  the  geoenl  powei  sapport  lis  oonMitiUieiMlily. 
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has  been  very  unifonnlj  asserted  by  congress ;  the  strict  interpretation 
has  not  uniformly,  but  has  upon  serera)  important  occasions  been 
insisted  upon  by  the  executive.'  In  the  present  state  of  the  contro- 
versy, the  duty  of  forbearance  seems  inculcated  upon  the  conunentator ; 
and  the  reader  most  decide  for  himself  upon  his  own  views  of  th« 
subject. 

§  1278.  Another  question  has  been  made,  how  &r  congress  could 
'niEike  a  law  giving  to  the  United  States  a  preference  and  priority  of 
payment  of  their  debts,  in  cases  of  the  death,  or  insolvency,  or  bank- 
ruptcy of  their  debtors,  out  of  their  estates.  It  has  been  settled,  upon 
deliberate  argument,  that  congress  possess  such  a  constitutional  power. 
It  is  a  necessary  and  proper  power  to  carry  into  effect  the  other  powers 
of  the  government.  The  government  is  to  pay  the  debts  of  the  union ; 
and  must  be  authorized  to  use  the  means,  which  appear  to  itself  most 
eligible  to  effect  that  object.  It  may  purchase  and  remit  bills  for  this 
object ;  and  it  may  take  all  those  precautions,  and  make  all  those  regn- 
latjons,  which  will  render  the  transmission  safe.  It  may,  in  like  man- 
ner, pass  all  laws  to  render  effectual  the  collection  of  its  debts.  It  is 
no  objection  to  this  right  of  priority,  that  it  will  interfere  with  tlie 
rights  of  the  state  sovereignties  respecting  the  dignity  of  debts,  and 
vrill  defeat  the  measures,  which  they  have  a  right  to  adopt  to  secure 
themselves  ag^st  delinquencies  on  the  part  of  their  own  revenue  or 
other  officers.  This  objection,  if  of  any  avail,  is  an  objection  to  the 
powers  ^ven  by  the  constitution.  The  mischief  suggested,  so  far  as  it 
can  really  happen,  is  the  necessary  consequence  of  the  supremacy  of 
the  laws  of  the  United  States  on  all  subjects,  to  which  the  leg^ative 
power  of  congress  extends." 

§  1279.  It  is  under  the  same  implied  authority,  that  the  United 
States  have  any  right  even  to  sue  in  their  own  coorta ;  for  an  express 
power  is  nowhere  ^ven  in  the  constitution,  though  it  is  clearly  implied 
in  that  part  respecting  the  judicial  power.  And  congress  nay  not  only 
authorize  suits  to  be  brou^t  in  the  name  of  the  United  States,  but  in 
the  name  of  any  artificial  person,  (such  as  the  postmaster-general,'}  or 


>  4  Jeffentm'a  Corresp.  431 ;  1  Kent'i  Comin.  I«ct  12,  p.  350, 351. 

■  United  Slatei  T.  FUhtr,  3  Cnndi,  358 ;  1  FeUn'g  Condeoaed  Kep.  131 ;  Hanimm  j. 
Sttny.b  Craadi,  289{  3  Peten'a  CondeiuedB«p.3eO;  1  Kent^  ConuD.Lect.  lS,p.aiB 
lOSSS. 

>  PMtmtMftr-GMBuJ  r.  EaHs^  13  Wltent.  B.  1S6. 
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natural  person  for  their  benefit.^  Indeed,  all  the  nsn&I  incidentB  apper- 
taining to  a  pertonal  Bovereign,  in  relation  to  contracts,  and  Bning,  and 
enforcing  rights,  so  far  as  they  are  within  the  scope  of  the  powers  of 
tie  government,  belong  to  the  United  States,  as  they  do  to  other  aoye- 
reigns.^  The  right  of  making  contracte  and  instituting  suits  is  an  inci- 
dent to  the  general  right  of  soyereignfy ;  and  the  United  States,  being 
a  body  politic,  may,  within  the  Bpbere  of  the  constitutional  powers  con- 
fided to  it,  and  through  the  instrumentality  of  the  proper  department, 
to  which  t^ose  powers  are  confided,  enter  into  contracts  not  prohibited 
by  law,  and  appropriate  to  the  just  exercise  of  those  powers ;  and 
enforce  the  observance  of  them  by  suits  and  judicial  process.' 

§  1280.  There  are  almost  innumerable  cases,  in  which  the  auxiliary 
xaA  implied  powers  belonging  to  congress  have  been  put  into  operation. 
But  the  object  of  these  commentaries  ia  rather  to  take  notice  of  those 
which  hare  been  the  subject  of  animadrersion,  than  of  those  which 
have  hitherto  escaped  reproof,  or  have  been  silently  approved. 

§  1281.  Upon  the  ground  of  a  strict  interpretation,  some  extraordi- 
nary objections  have  been  taken  in  the  course  of  the  practical  operar 
tions  of  the  government.  The  very  first  act,  passed  under  the  govern- 
ment, which  regulated  the  time,  form,  and  manner  of  administering  the 
oaths  jireucribed  by  the  constitution,*  was  denied  to  be  constitutional. 
But  the  objection  has  long  since  been  abandoned.'  It  has  been 
doubted,  whether  it  is  constitutional  to  permit  tiie  secretaries  to  draft 
bills  on  subjects  connected  with  their  departments,  to  bo  presented  to 
Has  house  of  representatives  for  their  consideration.'  It  has  been 
doubted,  whether  an  act  antfaoriring  the  president  to  lay,  regulate,  and 
revoke  embargoes  was  constitutional.^  It  has  been  doubted,  whether 
congress  have  authority  to  establish  a  military  academy.'  But  these 
objections  have  been  Gently,  or  practically  abandoned. 


■  See  Dugant.  Unilrd  Saia,  3  WheM.  TL  V. 
,  12,  30;   United  Satej  v.  Tingey,  S  Petera'l  1 

■  du  V.  United  Slalft,  6  Paten's  B.  ITS. 
'  Otittd  Staui  1.  Tingef,  9  Feurs's  B.  US,  19a. 

*  Arlof  1ft  Juoe,  ITSE),  ch.  1. 

'  4  Elliot'!  Deb.  139,  MO,  Ml ;  1  Lloyd's  I>eb.  S18  to 

*  4  Elliotts  DeUtei,  SSS,  339,  340. 

'  4  Elliot's  Debdies,  S40.    See  Id.  965. 

*  4  Jefferaon'g  Qomsp.  499. 

VOL.  n.  14 
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CHAPTER  XXVn. 

P0WBE8    OP    COKBKESS  —  PTJECHA8BRS    OF    FOBEIQN    TKBBITOar  — 
EHSABOOES. 

§  1282.  But  tlie  moet  remarkable  powers,  wluch  have  been  exer- 
cised by  the  govemment,  as  amdliary  and  implied  powers,  and  which, 
if  any,  go  to  the  utmost  verge  of  liberal  construction,  are  the  laying 
of  an  unlimited  embargo  in  1807,  and  the  porchase  of  Loiusiana  in 
1808,  and  its  subsequent  admisuon  into  the  union,  as  a  state.  These 
measures  were  broo^^t  forward,  and  supported,  and  carried,  by  the 
known  and  avowed  friends  of  a  strict  constmction  of  the  constatution ; 
and  they  were  justified  at  the  time,  and  can  be  now  justafied,  only  upon 
the  doctrines  of  those,  who  support  a  liberal  construction  of  the  consti- 
tution. The  subject  has  been  already  hinted  at ;  but  it  deserves  a 
more  deUberate  review. 

§  1283.  In  regard  to  the  acqiu»tion  of  Lotusiana :  The  treaty  of 
1803  contiuns  a  cesa<m  of  the  whole  of  that  vast  territory  by  France 
to  the  United  States,  for  a  sum  ezoeeding  eleven  millions  of  dollars. 
There  is  a  stipulation  in  the  trea^  On  the  part  of  the  United  States, 
that  the  inhabitants  of  the  ceded  territory  shall  be  incorporated  into 
the  union,  and  admitted,  as  soon  aa  possible  according  to  the  principles 
of  the  federal  constitution,  to  the  enjoyment  of  all  the  rights,  advan- 
tages, and  immunities  of  citizena  of  the  United  States.^ 

^  1284.  It  ia  obvious,  that  the  treaty  embraced  several  very  im- 
portant questions,  each  of  them  upon  the  grounds  of  a  strict  construc- 
tion, fall  of  difficulty  and  delicacy.  In  the  first  place,  had  the  United 
States  a  constitutional  authority  to  accept  the  cession  and  pay  for  it  ? 
Iq  the  next  place,  if  they  had,  was  the  stipulation  for  the  admission  of 
the  inhabitants  into  the  union,  as  a  state,  constitutional,  or  within  the 
power  of  congress  to  (pve  it  effect  ? 

§  1285.  There  is  no  pretence  that  the  purchase  or  cession  of  uty 
foreign  territory  is  within  any  of  the  powers  expressly  enumerated  in 
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ib»  constitution.  It  is  novhere  ia  that  instrument  said,  that  oongreBS, 
or  any  other  department  of  the  national  government,  shall  have  a 
rigjit  to  purchase  or  accept  of  any  cesuon  of  foreign  territoiy.  The 
power  itself  (it  has  been  said)  could  scarcely  have  been  in  &a 
contemplatjon  of  the  framera  of  it.  It  is,  in  its  own  nature,  as  daih 
gerous  to  liberty  as  susceptible  of  abase,  in  its  actual  application,  and 
as  likely  as  any  which  could  be  imagined  to  lead  to  a  dissolution  of 
the  anion.  If  congress  have  the  power,  it  may  mute  any  foreign 
territory  whatsoever  to  our  own,  however  distant,  however  populous, 
and  however  powerful.  Under  the  form  of  a  ces^n,  we  may  become 
united  to  a  more  powerful  neighbor  or  rival ;  and  be  involved  in 
European  or  other  foreign  interests  and  contests  to  an  intemunabla 
extent.  And  if  tiiere  may  be  a  stipulation  for  the  admission  of 
foreign  states  into  the  union,  the  whole  balance  of  tike  constitution 
may  be  destroyed,  and  the  old  states  sunk  into  utter  inmgni£canoe. 
It  is  bcredible  that  it  should  have  been  contemplated  that  any  such 
overwhelming  authority  should  be  confided  to  the  national  government 
with  the  consent  of  the  people  of  the  old  states.  If  it  exists  at  all,  it 
is  unforeseen,  and  the  result  of  a  sovereignty  intended  to  be  limited, 
and  yet  sot  sufficiently  guarded.  The  very  case  of  tbe  cession  of 
Looisiaoa  is  a  striking  illustration  of  the  doctrine.  It  admits,  by  ccu- 
seqaence,  into  the  union  an  immense  territory,  equal  to,  if  not  greater, 
iban  that  of  all  the  United  States  under  the  peace  of  1788.  In  Hie 
natural  progress  of  events,  it  must,  within  a  short  period,  change  the 
whole  balance  of  power  in  the  union,  and  transfer  to  ihe  west  all  the 
important  attributes  of  the  sovereignty  of  the  whole.  If,  as  b  well 
known,  one  of  the  sti^ng  objections  urged  agmst  the  constitution  was, 
that  the  ori^nal  territoiy  of  the  United  States  was  too  large  for  a 
natifHuJ  government;  it  is  inconceivable  that  it  could  have  been 
within  tiie  intenlaon  of  the  people  that  any  additions  of  foreign  ter> 
ritory  should  be  made,  which  should  thus  double  every  danger  fi-om 
this  source.  The  treaty-makmg  power  must  be  coostrucd  as  confined 
to  objects  within  the  scope  of  the  constitutiMi.  And,  although  con- 
gress have  authority  to  admit  new  states  into  the  firm,  yet  it  is  demon- 
strable that  this  clause  had  sole  reference  to  the  territory  then  belong- 
ing to  the  United  St^a,  and  was  designed  ftu:  tlie  admission  of  the 
states  irtiich,  under  the  ordinance  of  1787,  were  contemplated  to  be 
formed  within  its  old  boundaries.  In  regard  to  the  appropriation  of 
money,  for  the  purposes  of  the  cession,  the  case  ia  still  stronger.    If 
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no  ftppropriation  of  money  can  be  made,  except  for  cases  Trtthin  the 
enumerated  powers,  (and  this  clearly  is  not  one,)  how  can  the  enor- 
ntona  Bum  of  eleven  millionB  be  justified  for  this  object  ?  If  it  be  sud 
that  it  will  be  "  for  the  common  defence  and  general  welfare  "  to  pur- 
chase the  territory,  how  is  this  reconcilable  with  the  strict  construO' 
tion  of  tiie  constitution  !  If  congress  can  appropriate  money  for  one 
object,  because  it  is  deemed  for  the  common  defence  and  general  wel- 
fare, why  may  they  not  appropriate  it  for  all  objects  of  the  same  sort  f 
If  the  territory  can  be  purchased,  it  must  be  governed  ;  and  a  territo- 
rial gorermnent  must  be  created.  But  where  can  congress  find 
authority  in  the  constitution  to  erect  a  territorial  government,  since  it 
does  not  possess  the  power  to  erect  corporations  ? 

§  1286.  Such  were  the  objections  which  have  been,  and  in  fact 
may  be,  urged  against  the  cession,  and  the  appropriations  made  to 
carry  the  treaty  into  effect.  The  friends  of  the  meaEure  were  driven 
to  the  adoption  of  the  doctrine,  that  the  right  to  acquire  territory  was 
incident  to  national  sovereignly  ;  that  it  was  a  resulting  power,  grow- 
ing necessarily  ont  of  the  aggregate  powers  confided  by  the  federal 
constitution ;  that  the  appropriation  might  justly  be  vindicated  upon 
this  ground,  and  also  upon  the  ground  that  it  was  for  the  common 
defence  and  general  welfare.  In  short,  there  is  no  possibility  of 
defending  the  constitutionality  of  this  measure,  but  upon  the  principles 
of  the  liberal  construction  which  has  bees,  upon  other  occa^ons,  so 
earnestly  resisted.' 


'  See  the  Debato  in  1S03,  on  the  LoaiBiuui  TreaCj,  printed  hj  T.  &  G.  Palmer,  in 
niiladdpbiii,  in  1804,  uul  i  Elliot's  Debates,  S57  to  260.  The  objecLions  were  not 
taken  merely  bj  pcraoiu  who  were  at  that  time  in  oppositiDn  to  the  national  administra- 
lioD.  Frefident  Jefferson  himself  (onder  whose  atispieea  the  ttea^  was  made)  wm  of 
opinion  that  the  measure  was  nnconititDtional,  and  required  an  amendment  of  the  con- 
atitntion  to  jnstif;  it.  He  accordingly  tirged  hii  friends  strennonal;  to  that  conise ;  at 
the  same  time  he  added,  "  that  it  will  be  desirable  Cot  congress  to  do  what  is  necesaarj 
in  nltnie ; "  "  wbaterer  congreas  shall  think  necessiuy  to  do  should  be  done  with  M 
Ittdc  ddale  at  ponQilt,  and  partiaJarly  »  fiir  oj  rapeOi  As  comtitational  difficvitg"  "  I 
eonfesB,  then,  I  think  it  important,  in  the  present  case,  to  set  an  example  against  broad 
conitrnctioiL,  by  appealing  for  new  power  to  the  people.  If,  however,  our  friends  shall 
tUnk  differently,  certainly  I  shall  acqniesce  with  satisfoction ;  confiding,  that  the  good 
•ense  of  our  country  will  correct  the  evil  of  eonalniction  when  it  sluJl  produce  ill 
effiMts."  What  a  latitude  of  inteipretation  is  this  t  The  o 
leaped,  and  a  broad  construction  adapted  for  favorite  m 
made  to  snch  a  consttnctioa  only  when  it  shall  prodnco  ill  eflects  I  Bis  letter  to  Dr. 
Sibley,  (in  June,  1803,}  recently  pnUithed,  ia  dedaive,  that  lie  dwnght  mi  Bmendinent 
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§  1287.  As  an  incidental  power,  the  constitutional  right  of  the 
United  States  to  acquire  territory  would  seem  bo  naturally  to  flow 
&om  tlie  sovereignty  confided  to  it,  as  not  to  admit  of  very  serious 
question.  The  constitution  confers  on  the  government  of  the  union 
the  power  of  making  war  and  of  making  treaties ;  and  it  seems,  cod- 
sequently,  to  possess  the  power  of  acquiring  territory,  either  by 
conquest  or  treaty.'  If  the  cession  be  by  treaty,  the  terms  of  that 
treaty  must  be  obligatory,  for  it  is  the  law  of  the  laud.  And  if  it  sta- 
pulates  for  the  enjoyment  by  the  inhabitants,  of  the  rights,  privileges, 
and  immunities  of  citizens  of  tbe  United  States,  and  for  the  admission 
of  the  territory  into  the  union,  aa  a  state,  these  stipulations  must  be 
equally  obligatory.  They  are  withhi  the  scope  of  the  constitutional 
authority  of  the  government,  ^hich  has  the  right  to  acquire  territory, 
to  make  treaties,  and  to  admit  ilew  states  into  the  union.' 

^  12S8.  The  more  recent  acquisition  of  Florida,  which  has  been 
universally  approved,  or  acquiesced  in,  by  all  the  states,  can  be  main- 
tuned  only  on  the  same  principles,  and  furnishes  a  striking  illustration 
of  the  truth,  that  constitutions  of  government  require  a  liberal  con- 
struction to  effect  their  objects,  and  that  a  narrow  interpretation  of 
their  powers,  however  it  may  suit  the  views  of  speculative  philosophers 
or  the  accidental  interests  of  political  parties,  is  incompatible  with  the 
permanent  interests  of  the  state,  and  subversive  of  the  great  ends  of 
aU  government,  the  safety  and  independence  of  the  people. 

§  1289.  The  otiier  instance  of  an  extraordinary  application  of  the 
implied  powers  of  the  government,  above  alluded  to,  is  tiie  embargo 
lud  in  Uie  year  1807,  by  the  special  recommendation  of  President 
Jefferson.  It  was  avowedly  recommended,  as  a  measure  of  safety  for 
our  vessels,  our  seamen,  and  our  merchandise  from  the  then  threat- 


of  the  constitution  neceseiiry.  Tet  he  did  not  hesitate  without  mch  amandmcDt  to  gin 
effoct  (o  CTCTj  meaanra  to  canj  the  treatj  iDto  effect  during  his  administration-  Sea 
4  JelTenon'i  Con«sp- p.  I,  S,  3;  Letter  to  Dr.  Bible/,  and  Mr.  J.  Q.  Adamti'B  Letter  to 
Mr.  SpeaXer  SteTenson,  Julj  11,  IS32. 

'  Ama-.Traar.  Ca.Y.GuUa;  1  Feien'a  Sup.  B.  511,  S42j  M.  517,  mU,  Ur.  Justice 
Johoion'i  Opinion. 

*  In  the  celelmtecl  Hartford  Convention,  in  Jannai;,  ISIS,  a  proporition  was  made 
to  amend  Ihe  constitntion,  >o  at  to  prohibit  the  admisaioa  of  new  (tatea  into  the  union 
without  the  consent  of  two-thirdl  of  both  honac*  of  congiesi.  In  the  aecompanjing- 
report  there  is  a  ititnig,  ifaongh  indirect,  denial  of  the  power  to  admit  new  states  antiout 
th»  mrigml  Umitt  of  the  United  Scatea. 
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eDing  dangers  from  the  belligerents  of  Europe ;  *  and  it  was  explicitly 
stated  "  to  be  a  measure  of  precaution  called  for  by  the  occaaon ; " 
and  "  neither  hostile  in  its  character,  nor  as  jostifying,  or  inciting,  or 
leading  to  hostility  with  any  nation  whatever."  '  It  was  in  no  sense, 
Uien,  a  war  meuure.  If  it  conld  be  classed  at  all,  as  flowing  from,  or 
as  an  incident  to,  any  of  the  ennmerated  powers,  it  was  Uiat  of  rego- 
lating  commerce.  In  its  tarms,  the  act  provided,  that  an  embargo  be, 
and  hereby  is,  lud  on  all  ships  and  vessels  in  the  ports,  or  within  ^e 
limits  or  jurisdiction  of  the  United  States,  &c.  bound  to  any  foreign 
port  or  place.'  It  was  in  its  terms  unlimited  in  duration ;  and  could 
be  removed  only  by  a  subsequent  act  of  eongress,  having  the  assent  of 
fjl  the  constitutional  branches  of  the  legislature.* 

§  1290.  No  one  can  reasonably  doubt,  that  the  laying  of  an  embargo, 
suspending  commerce  for  a  limited  penod,  is  within  the  scope  of  the 
constitution.  But  the  question  of  difficulty  was,  whether  congress, 
under  the  power  to  regulate  commerce  with  foreign  nations,  could  con- 
stitutionally suspend  and  interdict  it  wholly  for  an  nfilimited  period, 
tJiat  is,  by  a  permanent  act,  having  no  limitation  as  to  duration,  either 
of  the  act,  or  of  the  embargo.  It  was  most  seriously  controverted, 
and  its  constitutionality  denied  in  the  eastern  states  of  the  union, 
during  its  existence.  An  appeal  waa  made  to  the  judiciary  upon  the 
question ;  and  it  having  been  settled  to  be  constitational  by  tliat 
department  of  the  government,  the  decision  was  acquiesced  in,  though 
the  measure  bore  with  almost  unexampled  severity  upon  the  eastertk 
states ;  and  its  ruinous  effects  can  atill  be  traced  along  their  ext«nave 
seaboard.  The  argument  was,  that  the  power  to  regulate  did  not 
include  the  power  to  annihilate  commerce,  by  interdicting  it  perma- 
nently and  entirely  with  foreign  nations.  The  decision  was,  that  the 
power  of  congress  was  sovereign,  relative  to  commercial  intercourse, 
qualified  by  the  limitations  and  restrictions  cont^ned  in  the  constitu- 
tion itself.  Non-intercourse  and  embargo  laws  are  vnthin  the  range 
of  le^lative  discretion ;  and  if  congress  have  the  power,  for  purposes 


1  6  Waif  ■  State  Fapen,  ST. 

I  7  Walt'g  State  Fapen,  S5,  Mr.  Uaduon't  Letter  to  Mr.  Pinkuef ;  GiUoni  t.  Ogdm, 
■9  Wheat  R.  191,  193,183. 

'  Act  aad  December,  1807,  ch.  5. 

<  In  point  of  fact,  it  remained  in  force  until  the  SBth  of  June,  1809,  being  repealed  bj 
«&  act  passed  on  the  fint  of  March,  1 809,  to  take  eStet  At  the  and  of  llie  next  Midoii  of 
WDgreu,  whidk  terminated  on  the  SBth  of  Jane,  180S. 
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of  safety,  of  preparation,  or  cotmteraotJon,  to  suspend  commercial 
intercoarse  with  foreign  nataons,  they  are  not  limited,  as  to  the  dvira- 
tion,  any  more  than  as  to  the  manner  and  extent  of  the  meafinre.i 

§  1291.  That  this  measure  went  to  the  atmoet  verge  of  constjto- 
tional  pover,  and  especially  of  implied  potrer,  has  Dever  been  denied. 
That  it  could  not  be  justified  by  any,  but  the  most  liberal  construction 
of  the  constitution,  is  equally  undeniable.  It  was  the  favorite  measure 
of  those,  who  were  generally  the  advocates  of  the  strictest  constnic- 
iaon.  It  was  sustfuued  by  the  people  from  a  belief,  that  it  was  promo- 
tive  of  Gxe  interests,  and  important  to  the  safety  of  the  union. 

^  1292.  At  the  present  day,  few  statesmen  are  to  be  found,  who 
seriously  contest  the  constitutionality  of  the  acts  reapecting  either  the 
embargo,  or  the  purchase  and  admission  of  Louisiana  into  the  union. 
The  general  voice  of  the  nation  has  sustained  and  supported  them. 
Why,  then,  should  not  that  general  voice  be  equally  respected  in  reW 
tion  to  other  measures  of  vast  public  importance,  and  by  many  deemed 
of  still  more  vital  interest  to  the  country,  such  as  the  tariff  laws,  and 
the  national  bank  charter !  Can  any  measures  furnish  a  more  instruct 
ive  lesson,  or  a  more  salutary  admonition,  in  the  whole  history  of 
parties,  at  once  to  moderate  our  zeal,  and  awaken  our  vigilance,  than 
those,  which  stand  upon  principles  repudiated  at  one  time  upon  consti* 
tational  scruples,  and  solemnly  adopted  at  another  time,  to  subserve  a 
present  good,  or  foster  the  particular  policy  of  an  administration? 
Wlule  the  principles  of  the  constitution  should  be  preserved  with  a 
most  guarded  caution,  and  a  most  sacred  regard  to  the  rights  of  the 
states ;  it  is  at  once  the  dictate  of  wisdom  and  enlightened  patriotism 
to  avoid  that  narrowness  of  interpretation,  which  would  dry  up  all  its 
vital  powers,  or  compel  the  government  (as  was  done  under  the  con- 
federation) to  break  down  all  constitutional  barriers,  and  trust  for  its 
vindication  to  tiie  people,  upon  tiie  dangerous  political  maxim,  that  the 
safety  of  the  peojde  is  the  supreme  law,  (softw  popuU  suprema  lex  ;) 
a  maxim,  which  might  be  used  to  justify  the  appointment  of  a  dictator, 
or  any  other  usurpation.' 


>  Umtid  Stata  v.  The  Brig  WVUam,  3  Hall's  Law  Jonnul,  399  ;  1  Keol'g  Comm. 
Xect  19,  p.  405  i  S«^«ant  on  Const  L*«,  ch.  38,  (ch.  30  j)  GOtmi  t.  Ogden,  9  Whsat. 
B.  1, 191  lo  193.     [Ate,  vol.  3,  f  1060.] 

■  Hr.  JeSbnoD,  on  many  occB*!om,  irai  not  slow  to  propote  or  juitify  meaaoreg  of  a 
Ttryttnmg  character;  and  Bach  an  proceeded  altogelbec  upon  the  ground  of  implied 
powen.    Thiu,  in  writing  to  Mi.  Cnwford,  on  30tb  of  Juw,  1816,  be  dcliberotdj  pro- 


,.  Google 


164  CONSTITUTIOH  OF   THB   UKITKD  STATES.  [BOOK  HI. 

§  1293.  There  rem^n  one  or  two  ofher  meaaurea,  of  a  polilacal 
nature,  whose  constiCntioDality  haa  been  denied  ;  but  which,  being  of 
a  transient  character,  have  left  na  permanent  traces  in  the  constitu- 
tional jurispnidence  of  the  country.  Beference  is  here  made  to  tiie 
alien  and  sedition  laws,  passed  in  1798,  both  of  which  were  Kmited  to 
a  short  duration,  and  expired  bj  their  own  limitation.'  One  (the 
alien  act)  authorized  the  president  to  order  out  of  the  country  such 
aliens  as  he  should  deem  dangerous  to  the  peace  and  safety  of  the 
United  States,  or  should  have  reasonable  grounds  to  suspect  to  be 
concerned  ^in  any  treasonable  or  secret  machinations  against  tJte 
government  of  the  United  States,  under  severe  penalties  for  disobe- 
dience. The  other  declared  it  a  public  crime,  punishable  with  fine 
and  imprisonment,  for  any  persons  unlawfully  to  combine,  and  con- 
spire together,  with  intent  to  oppose  any  measure  or  measures  of  the 
United  States,  &c. ;  or,  with  such  intent,  to  eonusel,  advise,  or 
attempt  to  procure  any  insurrection,  unlawful  assembly,  or  combina- 
tion ;  or  to  write,  print,  utter,  or  publish,  or  cause  or  procure  to  be 
written,  &c.,  or  willingly  to  as^t  in  writing,  &c.,  any  false,  scandal- 
ous, and  malicious  writing  or  writings  against  the  government  of  the 
United  States,  or  either  honse  of  congress,  or  the  president,  wiUi 
intent  to  defame  them,  or  to  bring  them  into  contempt,  or  disrepute, 
or  to  excite  agmst  them  the  hatred  of  the  people,  or  to  stir  up  sedi- 
tion ;  or  to  excite  any  unlawful  combination  for  opposing  or  resisting 
any  law,  or  any  lawful  act  of  the  president,  or  to  resist,  oppose,  or 
defeat,  any  such  law  or  act;  or  to  aid,  encourage,  or  abet  any  hostile 
designs  of  any  foreign  nations  against  the  United  States.  It  provided, 
however,  that  the  truth  of  the  writing  or  libel  might  be  ^ven  in 
evidence  ;  uid  that  the  jury  who  tried  the  cause  should  have  a  right 
to  determine  the  law  and  the  fact,  under  the  direction  of  the  court,  as 
in  other  cases. 


posed,  witli  a  Tiew  to  enable  m  in  fatare  to  meet  any  war,  to  adopt "  the  report  of  the 
then  secretarj  of  the  war  department,  far  placing  ihe  force  of  tAe  nah'im  at  effrdual  am- 
mand"  and  to  "ininre  resonrces  for  monej  fiy  (Ae  lappnssim  of  all  paftr  ei'mJotim 
during  peace,  and  ticensing  tliat  of  tiie  nation  atone  dttring  tear."  4  Jeffereon's  Corre^p.  2B5. 
Whence  are  these  vast  powers  derived  1  The  latter  would  amoaut  to  a  direct  prohibi- 
tion of  (he  circulation  of  an;  bank  notea  of  the  state  banks ;  and  In  fiut  wonid  amount 
to  a  suppression  of  the  most  effective  poven  of  the  stale  banks. 

'  ActofSSthof  Jnne,  1T96,  ch  75;  Act  of  Uthof  Jal;,  1T9S,  ch.  91;  1  Tnek.  Black. 
Comm,  App.  part  3,  note  G,  p.  11  to  SO. 
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§  1294.  The  constitadonality  of  bodi  the  acts  was  Kssailed  ynth 
great  earaestneas  and  abiKty  at  the  time,  and  was  defended  with  equal 
masculine  vigor.  The  ground  of  the  advocates,  in  favor  of  these  laws, 
was,  that  the;  resulted  from  the-right  and  dut;  in  the  gorernmeiit  of 
self-pre3eTTatioD,.and  the  like  duty  and  protection  of  its  functionaries 
in  the  proper  discharge  of  their  official  duties.  They  were  impugned, 
as  not  conformable  to  the  letter  or  spirit  of  the  constitution ;  and  aa 
inconsistent  in  their  principles  with  the  rights  of  citizens  and  the 
liberty  of  the  press.  The  alien  act  was  denounced,  as  exerci^g  a 
power  not  delegated  by  the  conatitutioQ ;  as  uniting  le^lative  and 
judicial  functions  with  that  of  the  executive ;  and,  by  this  union,  as 
subverting  the  general  principles  of  free  government,  and  t^e  parti- 
cular organization  and  po^tive  provisions  of  the  constitution.  It  was 
added,  that  the  sedition  act  was  open  to  the  same  objection,  and  was 
expressly  forbidden  by  one  of  the  amendments  of  the  constitution,  on 
which  there  will  be  occasion  hereafter  to  comment.^  At  present  it 
does  not  seem  necessary  to  present  more  than  this  general  outiine,  as 
the  measures  are  not  likely  to  be  renewed  ;  and  as  the  doctrines,  on 
which  they  are  maintained  and  denounced,  are  not  materially  different 
jrom  those  which  have  been  alroady  con^dered.^ 


<  The  alien  and  Kdition  */M  were  the  immediate  canae  of  the  Tirginia  BesotatioDi 
of  December,  1T98,  aiid  of  the  elaborate  Tindication  of  (hem,  in  the  celebrated  Report 
of  the  7th  of  Jaoauy,  ISOO.  The  learned  reader  wilt  (here  flad  an  ample  exposition 
of  the  whole  cone^tntional  objeetiona.  See,  also,  4  Jeffinoa't  Correipoiidence,  S3,  S7. 
The  reasoning  on  the  other  aide  ma;  be  found  in  the  DebMea  in  Congrcas,  at  the  time 
of  the  passage  of  theae  acts.  It  la  greatly  to  be  UmeiUed  that  there  is  no  authentic 
collection  of  all  the  debates  in  congreaa,  in  a  form  like  that  of  the  Parliamentary 
Debates.  See,  also,  4  Elliot's  Deb.  251,  353 ;  Debates  on  the  Judiciary,  in  ISoa,  Mr. 
Bayard's  Speech,  p.  371,  37a  ;  Addison'a  Charges  to  the  Grand  Jnty,  No.  as,  p.  370  ; 
Id.  No.  26,  p.  289.  These  charges  ore  commonly  bound  vith  Addison's  Beporta. 
See,  al«>,  1  Tuck.  Black.  Comm.  396  to  300;  Id.  Fart  a,  App.  note  6,  p.  It  to  36; 
Report  of  Qommittoe  of  House  of  RepreienlstiTee  of  congress,  aftth  February,  1799, 
■nd  Resolve  of  Eentncky,  of  1798,  and  Resolve  of  Massachusetts,  of  9th  and  13tb  of 
February,  1799,  on  the  uoie  aabject. 

*  Mr.  Vice  President  Calhouu,  in  bis  Letter  of  (he  SSth  of  August,  1S3S,  to  Gor. 
Bamilton,  uses  the  following  language :  —  "  From  the  adoption  of  the  conttilatlon  we 
Ikave  had  but  one  continued  agitation  of  constitutional  queatious,  embiaciDg  some  of  the 
moat  important  powers  exennsed  by  the  goremment ;  and  yet,  in  spite  of  al!  (he  abili^ 
and  force  of  argament  displayed  in  the  ladous  discussiona,  backed  by  the  high  authority 
claimed  fbr  the  aupreme  court  (o  adjust  auch  controTeiiies,  not  a  aingle  conaiitational 
question'of  a  political  character,  which  has  GTer  been  agitated  during  this  long  period, 
hat  been  Kttledin  the  public  opiiiiQO,«xceplthat0/tAeiacaiutitiitio$ialitgi>f  tAecdieaimd 
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tdilion  htm;  and,  -what  is  renuutable,  that  waa  leded  againtt  the  deaaan  of  the  aitprant 
etWTt."  Kow,  ID  the  first  piece,  the  constitutioEialitj  of  the  alien  and  BCdidoa  laws 
nerer  came  before  the  sapreme  court  for  decision  j  and,  couBeqaentl^,  never  was  decided 
bj  tbat  conTt  In  the  next  place,  what  is  meant  by  ptHu:  opinioa  deciding  constini' 
tional  quesdont  t  What  pablic  ojunioo  t  Where  and  at  what  time  delivered  !  It  is 
notorions  that  some  of  the  ablest  statesmen  and  jurists  of  America,  at  the  time  of  the 
pOESSge  of  these  ads,  and  ever  since,  have  maintained  tbe  conatitutionality  of  these 
laws.  Thej  were  upheld,  as  constitutional,  bj  some  of  Che  moat  intelligent  and  able 
•lats  legislatures  in  the  union,  in  deliberate  resolntions  afSmung  their  couititutionality. 
Hay,  more ;  it  piay  be  afflnned,  that,  at  the  time  when  the  controversy  engaged  the 
public  mind  most  eoroeBtly  upon  the  subject,  there  was  (to  say  the  least  of  it)  as  gitat 
a  weight  of  judicial  and  professional  talent,  learning,  and  patriotism,  enlisted  In  thdr 
Aivor,  as  tliere  ever  has  been  agunst  them.  If,  by  being  settled  in  pnblic  opinion,  is 
meant  that  all  the  people  in  America  were  united  in  one  opinion  on  the  subject,  the  cor- 
leetness  of  the  statement  cannot  be  admitted,  though  iu  sinceritjwill  not  be  questioned. 
It  is  one  thing  to  believe  a  doctrine  aniversally  admitted,  because  we  oniselves  thiiik  it 
clear ;  and  quite  another  thing-  to  establish  the  fact  The  sedition  and  alien  laws  wen 
generally  deemed  inexpedient,  and  therefore  any  oUnsion  to  them  now  rarely  occurs, 
except  in  political  diacnssions,  when  they  ore  introduced  to  add  odium  to  the  party  by 
which  they  were  adopted.  But  the  moat  serious  doubts  may  be  entertained  whether, 
even  in  the  present  day,  a  majority  of  coiutilntioaal  lawyers,  or  of  judicial  opinions, 
deliberately  hold  them  to  be  unconstitnliouaL 

If  public  opinion  is  to  dedde  conslitntioual  qnestions,  bstead  of  die  public  Ainetion- 
aries  of  the  government,  in  their  deliberate  disctissions  and  judgments,  (a  conrse  quite 
novel  in  the  annals  of  jurisprudence,)  it  would  be  desirable  to  hove  some  mode  of  ascer- 
taining it  in  a  satisfactory  and  conclusive  form ;  and  some  uniform  test  of  it,  indepMid- 
ent  of  mere  private  conjectures.  No  auch  mode  has,  as  yet,  been  provided  in  the  consti- 
tution. And  perhapa  it  will  be  found,  upon  due  inquiry,  that  diflbrent  opiniona  prevail 
at  the  aame  time,  on  the  same  subject,  in  the  north,  the  south,  the  east,  and  the  west. 
If  the  judgments  of  the  supreme  court  (as  it  is  more  than  hinted)  have  not,  even  upon 
the  most  deliberate  jaridiad  arguments,  been  satisfactory,  can  it  be  expected  that 
popular  arguments  will  be  more  so  1  It  is  said,  that  not  b  single  coDStitnCtonal  qnealico, 
except  that  of  the  alien  and  sedition  laws,  has  ever  been  settled.  If,  by  this,  no  more  is 
meant  than  that  all  minds  have  not  acquiesced  in  the  deciaiona,  the  statement  must  be 
admitted  to  be  correct.  And  such  must,  under  auch  a  poatnlate,  be  for  ever  the  case 
with  tH  constitutional  questions.  It  ia  utterly  hopeleas  in  any  way  to  satisfy  all  minds 
upon  such  a  subject.  But  if  it  be  meant  that  these  decisions  have  not  been  approved,  ot 
acquiesced  iu,  by  a  m^ority  of  the  union,  as  correct  expositions  of  the  constitnliin,  that 
ia  a  statement  which  remains  to  be  proved,  and  ia  certainly  not  to  be  taken  for  granted. 
In  truth,  it  is  obvious  that,  so  long  as  statesmen  deuy  that  any  decision  of  .the  supreme 
court  ia  concluaive  upon  the  interpretation  of  the  constitutioo,  it  is  wholly  impossible 
that  any  constitntional  question  should  ever,  in  their  view,  be  settled.  It  may  always 
be  controverted ;  and,  if  so,  it  will  always  be  controverted  by  some  persona.  Human 
nature  never  yet  presented  the  extraordinary  apecCacIe  of  all  minds  agiveiug  ia  all 
things ;  nay,  not  in  all  truths,  moral,  political,  civil,  or  religions.  Will  the  case  be 
better,  when  thir^-one  different  states  are  to  settle  such  qneelions,  as  they  may  please, 
&om  day  to  day  or  year  to  year, — holding  one  opinion  at  one  time  and  anotfaei  at 
another  1  If  constitutional  questions  are  never  to  be  deemed  settled  while  any  penons 
shall  be  found  to  avow  a  doubt,  what  is  to  become  of  any  government,  national  or 
ttate?    Did  any  statesman  ever  conceive  theprtgect  of  aconstittitionof  govermnentfor 
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A  nation  or  tUte,  ereiy  om  of  vhoM  powert  and  operaljons  ihoald  be  liable  to  be  sns- 
peiided  at  the  irill  of  any  one  who  should  doubt  their  coostitolioDalitr  1  Ib  a  cooatita- 
tion  of  gOTcmment  made  only  ai  a  test,  aboat  which  caanijitiy  and  ingenaity  may 
frame  endless  doubu  and  endless  questjons  '>  Or  is  it  mode  as  a  fixed  system,  to  guide, 
to  che«r,  to  support,  and  to  protect  the  people  1  Is  there  any  gain  to  rational  liberty,  by 
perpetuating  docbioes  frfiich  leiTe  obedienee  an  affair  of  mere  choice  or  specalatioii, 
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CHAPTER  XXVni. 

POWBR  OP  C0NQRE3B  TO   PTINIBH  TREASON. 

§  1295.  And  here,  in  the  order  of  the  consdtatioii,  temuDatea  the 
section,  ^rhich  enamerates  the  powers  of  congress.  There  are,  bow- 
erer,  other  clauses,  detached  from  their  proper  connection,  which 
embrace  other  powers  delegated  to  congreaa,  and  which  for  no  appa- 
rent reason  have  been  so  detached.  As  it  will  be  more  convenient  to 
bring  the  whole  in  review  at  once,  it  is  proposed  (though  it  is  &  devia- 
tion from  the  general  method  of  this  work)  to  submit  them  in  this 
place  to  the  consideration  of  the  reader. 

§  1296.  The  third  section  of  the  third  article  gives  a  constitutional 
definition  of  the  crime  of  treason,  (vhich  will  be  reserved  for  a 
separate  examination,)  and  then  provides :  "  The  congress  shall  have 
"  power  to  declare  the  punishment  of  treason ;  but  no  attainder  of 
"  treason  shall  work  corruption  of  blood,  or  forfeiture,  except  during 
"  the  life  of  the  person  attiunted." 

§  1297.  The  propriety  of  investing  the  national  government  with 
authority  to  punish  the  crime  of  treason  agfunst  the  United  States 
could  never  become  a  question  with  any  persons,  who  deemed  Uie 
natioaal  government  worthy  of  creation,  or  preservation.  If  the 
power  had  not  been  expressly  granted,  it  must  have  been  implied, 
nnless  all  tiie  powers  of  the  national  government  might  be  put  at 
defiance,  and  prostrated  with  impunity.  Two  motives,  probably,  con- 
curred in  introducing  it,  as  an  express  power.  One  was,  not  to  leave 
it  open  to  implication,  whether  it  was  to  be  exclusively  punishable  with 
death  according  to  the  known  rule  of  the  common  law,  and  with  tiie 
barbarous  accompaniments  pointed  out  by  it ;  but  to  confide  the 
punishment  to  the  discretion  of  congress.  The  other  was,  to  impose 
some  limitation  upon  the  nature  and  extent  of  the  ponishment,  so  that 
it  should  not  work  corruption  of  blood  or  forfeiture  beyond  the  life  of 
the  offender. 

§  1298.  The  ponishmeDt  of  high  treason  by  the  common  law,  as 
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Stated  b;  Mr.  Jutiaee  Blackatooe,*  is  as  f(^ws:  1.  That  the  ofieoder 
be  drawn  to  the  gaUowa,  atul  not  be  carried  or  walk,  though  tuoally 
(by  connivaoce  at  length  ripened  into  law)  a  sledge  or  hordle  is 
allowed,  to  preBerve  tlie  offender  from  tlie  extreme  torment  of  b^ng 
dragged  on  the  gronod  or  pavement.  2.  That  he  be  hanged  by  the 
neck,  and  cnt  down  aUve.  3.  That  his  entr^  be  taken  oat  and 
bomed,  while  he  ia  yet  aliTs.  4.  Q^at  his  head  be  cut  off.  5.  That 
bie  body  be  divided  into  {bur  parts.  6.  G^iat  his  head  and  quarters 
be  at  the  king's  disposal.  These  refinements  in  cruelty  (which  if  now 
praotised  would  be  di^racefiil  to  the  character  of  tiie  age)  were,  ia 
former  times,  literally  and  studiously  executed ;  and  indicate  at  onoe 
a  savage  and  ferotnons  stmt,  and  a  degrading  sabserriency  to  royal 
resentments,  re^  or  supposed.  It  was  wise  to  place  the  punishment 
solely  in  the  disoretJ(»i  of  o<mgreBS ;  and  tiie  punishment  has  been 
since  declared  to  be  simply  dea^t  by  hanjpng ;  *  &us  inflicting  death, 
in  a  manner  becoming  the  homamty  of  a  dvilised  society. 

^  1299.  It  is  well  known,  that  corruption  of  blood,  aad  fiuf^tore  of 
Hie  estate  of  the  offender  followed,  as  a  necessary  ccnsequence,  i^  tbe 
common  law,  upon  every  attiunder  of  treason.  By  corruption  of  blood 
all  inheritable  qualities  are  destroyed ;  so,  that  ui  attunted  person 
can  neither  inherit  lands,  nor  other  hereditwnents  from  his  ancestoiB, 
nor  retain  t^ose  he  is  already  in  possesraon  of,  nor  transmit  tJiem  to 
any  heir.  And  this  destruction  of  all  inheritable  qualities  is  so  com- 
plete, iliat  it  obstructs  all  descents  to  his  posterity,  whenever  they  are 
obliged  to  derive  a  tit^e  throi^  him  to  any  estate  of  a  remotM 
ancestor.  6o,  tiiat  if  a  &tiier  commits  treason,  and  ia  attunted,  and 
gnfiem  death,  and  titen  the  grandfather  dies,  hii  gnudson  cannot 
inherit  any  estate  from  his  grand&ther ;  for  he  must  claim  tlirough 
luB  father,  who  could  convey  to  him  no  inheritable  blood.'  Thus  the 
innocent  are  made  the  victims  of  a  guilt,  in  which  they  did  not,  and 
perhqe  could  not,  participate ;  and  the  sin  is  visited  upon  remote 
generations.  In  addition  to  this  most  grievous  disability,  the  person 
attiunted  forfeits,  by  tike  common  law,  all  his  lands,  and  tenements, 
and  rights  <^  entry,  and  rights  of  profits  in  lands  or  tenements, 
which  he  possesses.     And  this  forfeiture  relates  back  to  the  lime  of 


'  4  BUck.  COBUD-  ss. 
'  Actof  30lh  April,  1790,  ch.  36. 
■  3  Bltui.  Comm.  S92, 353 ;  4  BUi^  Comm.  SSS,  S 
VOL.  n.  IS 
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the  treason  committed,  so  as  to  avoid  all  intermediate  sales  and  incom- 
bnmces ;  and  he  also  forfeits  all  his  goods  aad  chattels  from  tbe  time 
of  hia  conviction.^ 

§  1800.  Tbe  reason  commonlj  aswgned  for  these  severe  ponisb- 
mente,  beyond  tbe  mere  forffflture  of  the  life  of  tbe  party  attainted, 
are  these :  By  committing  treason  tbe  party  has  broken  his  original 
bond  of  allegiance,  and  forfeited  his  social  rights.  Among  these 
social  rights,  that  of  transmitting  property  to  others  is  deemed  one  of 
tbe  chief  and  most  valuable.  Moreover,  such  forfeitures,  whereby 
tiie  posterity  of  the  ofibnder  mast  suffer,  as  well  as  himself,  will  help 
to  restriun  a  man,  not  only  by  tbe  sense  of  his  daty,  and  dread  of 
personal  punisbnient,  but  also  by  his  passions  and  natural  affections ; 
and  will  mterest  every  dependent  and  relation  he  has  to  keep  him 
from  offending.'  But  tiiis  view  of  the  snlgect  is  wholly  unsatisfactory. 
It  looks  only  to  the  ofiender  lumself,  aad  is  regardless  of  his  innocent 
posterity.  It  really  operates  as  a  postiiamoas  pnnishment  upon  them ; 
and  compels  them  to  beu,  not  only  the  disgrace  naturally  attendant 
upon  such  fla^tioua  crimes ;  bat  takes  irom  them  the  common  ri^ts 
and  privileges  enjoyed  by  all  other  citizens,  where  they  are  wholly 
innocent,  and  however  remote  they  may  be  in  the  lineage  from  the 
first  ofiender.  It  surely  is  enough  for  socie^  to  take  the  life  of  the 
offender,  as  a  just  punishment  of  his  crime,  without  taking  from  bis 
offipring  and  relatives  that  property,  which  may  be  the  only  means  of 
saving  them  from  pover^  and  nun.  It  is  bad  policy  too ;  for  it  cuts 
off  all  the  attachments,  which  these  nnfortonate  victims  might  other 
wise  feel  for  their  own  government,  and  prepares  them  to  engage  in 
any  other  service,  by  which  their  supposed  injuries  may  be  redressed, 
or  their  bere^tary  hatred  gratified.^  Upon  these  and  similar  grounds, 
it  may  be  presumed,  that  the  clause  was  first  introduced  into  the 
ori^nal  draft  of  the  constitution ;  and,  after  some  amendments,  it  was 
adopted  irithout  any  apparent  resistance.*  By  the  laws  since  passed 
by  congress,  it  is  declared,  that  no  oonriotion  or  judgment,  for  any 
cafHtal  or  odier  offences,  shall  work  corruption  of  blood,  or  any  for- 
feiture of  estate."    The  history  of  other  countries  abundantly  proves, 

■  4  Blkck.  Comm,  SSI  to  3BB. 

•  4  Black.  Comm.  ssa.     Sea  alio  Tode  on  ForfeitnrM. 

■  See  TUwle  od  Contt  di.  11,  p.  14S,  148. 

*  Joonal  of  ConTsntloii,  SSI,  S69,  370,  271. 
'  JMet  1790,  lib.  St,  iU. 
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that  one  of  the  etrong  iDcentives  to  proaecuto  offences,  as  treaaon,  has 
been  the  chance  of  sharing  in  the  plunder  of  the  victimB.  Rapacity 
has  been  thns  stimulated  to  exert  iteelf  in  the  service  of  the  most  cor- 
rupt tyranny ;  and  tyranny  has  been  thns  furnished  wiUi  new  oppw- 
tonitieB  of  indulging  its  malignity  and  revenge ;  of  gratifying  its  envy 
of  ^e  rich  and  good ;  and  of  increanng  its  means  to  reward  &Torite8, 
and  secure  retainers  for  the  worst  deeds.* 

^  1801.  The  power  of  punislung  the  crime  of  treason  agtunst  the 
United  States  is  ezclunve  in  congress ;  and  the  trial  of  the  offence 
belong  ezoiumvely  to  the  tribmials  app<»nted  by  them.  A  state  can- 
not take  cognizance,  or  punish  the  offence ;  whatever  it  may  do  in 
relation  to  the  ofience  of  treason,  committed  exclusively  agtunst  itself, 
if  indeed  any  case  can,  under  the  coostitation,  exist,  which  is  not  at 
the  same  time  treason  against  the  United  States.' 


1  See  1  Tncksr'i  Black.  Comin.  App.  375,  376 ;  Bawle  on  Conit.  ch.  U,  p.  149  to 
149. 

•  Bee  Tht  PeopU  T.ZyncA,  II  Johns.  R.  5!i3j  BkwIg  on  CoDit-di.  11,  p.  140,141, 
143;  Id-di.  21,  p.  307;  Sergeant  on  Const,  di.  30,  [ch.  3S.j 


,.  Google 


coHSTnunoii  ov  zhi  united  bxatbb.       [book  m. 


CHAPTER   XXIX. 

POVXB  OF  COSQBESa   AS  TO   FROOF  Off  BTATB  RBCOKDS  AXD 
PB0I7XKDIKOS. 

$1302.  The  first  Beclion  of  the  fourth  article  declares:  "Foil 
**  faith  and  cre<Ut  shall  be  ^ven  in  each  state  to  the  pabhc  acts, 
**  records,  and  judicial  procee<Ungs  of  ererj  other  state.  And  the 
**  congress  ma;  by  general  laws  prescribe  the  manner,  in  wluch  such 
"  acts,  records,  and  proceedings  shall  be  proved,  and  the  effiect 
"  thereof." 

§  1S03.  The  articles  of  confederadon  contuned  a  provision  on  the 
same  Bnbjeot.  It  was,  that  *'  fnll  futh  and  credit  shall  be  ^ven  in 
each  of  these  states  to  the  records,  acts,  and  Judicial  proceeding  of 
Qie  courts  and  magistrates  of  every  other  state."  ^  It  has  been  sud, 
ttiat  the  meaning  of  this  clause  is  extremely  indeterminate  ;  and  that 
it  was  of  but  little  importance,  under  any  interpretation  which  it  would 
bear.'  The  latter  remark  may  admit  of  much  question,  and  is  c«r- 
tunly  quite  too  loose  and  general  in  its  texture.  But  there  can  be  no 
di£Ecnlty  in  affirming,  that  the  authority  given  to  congress,  under  the 
conatitutioD,  to  prescribe  the  form  and  efiect  of  the  proof  is  a  valuable 
improvement,  ttad  confers  additional  certainty,  as  to  the  true  n&tm« 
and  import  of  the  claose.  The  clause,  as  reported  in  the  first  draft 
of  the  constitution,  was,  "  that  full  faith  and  credit  shall  be  given  in 
each  state  to  the  acta  of  the  legialatuire,  and  to  the  records  and  judi- 
cial proceedings  of  the  courts  and  ma^trates  of  every  other  state." 
The  amendment  was  subsequently  reported,  substantially  in  the  form, 
in  wMch  it  now  stands,  except  that  the  words,  in  the  introductory 
clause,  were,  "  Full  futh  and  credit  ouffM  to  be  given,"  (instead  of 
"  shall ; ")  and,  in  the  next  clause,  the  leffUlature  shall,  (instead  of, 
the  congress  "  may  ;  ")  and  in  the  concluding  clause,  "  and  the  efiect, 
which  judgments  obtained  in  one  state  shall  hare  in  another,"  (instead 


■  Tlw  Fed«raliit,  No.  49. 
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of,  "  <md  the  effeet  thereof."')  The  latter  was  sabstitated  by  the  vote 
of  Biz  states  against  three ;  the  others  were  adopted  without  oppoES- 
lion ;  and  the  whole  clause,  as  thus  amended,  passed  vithont  any 
dinsiou.^ 

1304.  It  is  well  known,  that  tiie  laws  and  acta  of  foreign  nations 
are  not  judicially  taken  notice  of  in  any  otlier  nation ;  and  that  they 
must  be  proved,  like  any  other  facts,  whenever  they  come  into  opera- 
tion or  examinatdon  in  any  foren^o  oontroversy.  The  nature  and 
mode  of  the  proof  depend  upon  the  municipal  law  of  the  country, 
where  the  suit  is  depending ;  apd  there  are  known  to  be  great  divend- 
ties  in  die  practice  of  diferent  nations  on  this  subject.  Even  in  Eng- 
land and  America,  the  subject,  notwithstanding  the  numerous  judicial 
deci^ona,  wluoh  have  from  time  to  time  been  made,  is  not  without  its 
difficulties  and  embarrassmeDta.' 

^  1805.  Independent  fiS  the  question  as  to  prot^f,  t^ere  is  another 
question,  as  to  tJie  effeet,  winch  is  to  be  given  to  foreign  judgments, 
when  duly  authenticated,  in  the  tribunals  of  other  nations,  either  as 
matter  to  maintain  a  suit,  or  to  found  a  defence  to  a  suit.  Upon  this 
subject,  also,  different  nations  ue  not  entirely  agreed  in  o^anion  or 
practice.  Moat,  if  not  all  of  them,  profess  to  ^ve  some  effect  to  such 
judgments  ;  but  many  exceptions  are  allowed,  wUch  either  demoli^ 
the  whole  e£Sciency  of  the  judgment,  as  such,  or  leave  it  open  to  col- 
lateral proofs,  which  in  a  great  measure  impiur  its  validity.  To  treat 
suitably  of  this  subject  would  require  a  large  dissertation,  and  appro- 
priately belongs  to  another  branch  of  public  law.^ 

S  1306.  Iliegeneralruleof  thecoDunonlaw,reGogmEedbothinKng■ 


'  JoanMl  of  CoDTenbon,  p.  39B,  SOS,  3S0, 331. 

■  SeeStarkieonEvid.  P.2,i93,p.231,aiidDOt«  to  Americanod.  P.4,  p.569;^pp&- 
iDn  T.  Bruy6n»t,  6  M.  &  Selw.  3<  j  Livmgtton  v.  MaryUutd  Insurance  Company,  6  Crauch, 
3T4 ;  S.  C-  3  PeUn's  Cond.  B.  370 ;  Taitot  t.  Seamm,  I  Crancli,  1, 38 ;  S.  C.  I  Petere'e 
Cond.  B.  S39;  AijnAom  t.  Canltm,  3  Pick.  B.  293;  OmKgm  t.  WiUitii/i,  1  Peten's 
Cir,  R.  iSS,  239 ;  ChanA\.  HMard,  2  Cnmii,  161,339 ;  B.  C.lPeiara'n  Cond.  B.  385; 
Ytatm  T.  Fry,  5  Crandi,  3.35,  343  ;  S.  C.  2  Felers'a  Cond,  R.  273 ;  Pi'rtoii'*  case,  34, 
HowcU'b  State  Tri&U,  494,  &c.;  VaMUrmont  r-  Sntilh,  3  Caines's  R.  ISS ;  LMaJuid  v. 
Hvrd,  3  Jobiu.  R.  310.  Sm  also  Faidesin*,  Coura  de  Droit.  Comm«r.  P.  6,  tic.  7.  ch.  !, 
panonC.     [SeeoUoSSom.  B45S;  3  B.  &  Adolph.  951;  3  H.  Bl.  409,  410.| 

>  See  Bullioritiea  in  preceding  note,  and  WaUcer  y.  Whittier,  1  Dong,  B.  1 ;  Philip  r. 
Bmltr,  S  H.  BU  409 ;  Johiuon'a  Dig. of  Nev  York  Rep.  Evid.'V. ;  Surkie  on  Evidence, 
P.  S,  )  «7,  p.  306;  Id.  t  68,  p.  314;  BUtrii  y.  Briggt,  i  Unas. 'R.  *E3  ;  Bigelow'g  DigMt, 
Evid.  C,  Jadgmaa,  D.  E.  F.  H.  L ;  Uitdaoek  v.  Aictia,  1  Coises'e  B.  460. 
IS* 
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had  and  America,  le,  that  foreign  judgments  axe  primA  facie  evidence 
of  the  right  and  matter,  which  the;  purport  to  decide.  At  least,  this 
may  be  asserted  to  be  in  England  the  proponderalmg  weight  of  op. 
nioQ ;  and  in  America  it  has  been  held,  upon  many  occasions,'  though 
its  correctness  has  been  recently  questioned,  upon  principle  and  author- 
ity, with  much  acuteness.^ 

§  180T.  Before  the  revolution,  the  colonies  were  deemed  foreign  to 
each  other,  as  the  British  colonies  are  still  deemed  foreign  to  the 
mother  country,  and,  of  course,  their  judgments  were  deemed  foreign 
judgments  irilhin  the  scope  of  the  foregoing  rule.'  It  followed,  that 
the  judgments  of  one  colony  were  deemed  reexaminable  in  another, 
sot  only  as  to  the  jurisdiction  of  the  court,  which  pronounced  them  ; 
but  also  as  to  the  merits  of  the  controversy  to  the  extent,  in  which 
they  were  then  nnderstood  to  be  reexaminable  in  England.  In  some 
of  the  colomes,  however,  laws  had  been  passed,  which  put  judgments 
m  the  neighboring  colonies  upon  a  like  footing  with  domestic  judgments, 
as  to  their  concluBivenesa,  when  the  court  possessed  jurisdiction/  The 
reasonable  construction  of  the  article  of  the  confederation  on  this  sub- 
ject is,  that  it  was  intended  to  ^ve  the  same  conclusive  effect  to  judg- 
ments of  all  the  states,  so  as  to  promote  uniformity,  as  well  as  certainty, 
in  the  rule  among  them.  It  is  probable,  that  it  did  not  invariably,  and 
perhaps  not  generally,  receive  such  a  construction  ;  and  the  amend- 
ment in  the  constitution  was,  without  question,  designed  to  cure  the 
defects  in  the  existing  provision.' 

§  1308.  The  clause  of  the  constitution  propounds  three  distinct 
objects ;  first,  to  declare,  that  full  faith  and  credit  shall  be  given  to 
the  records,  &c.  of  every  other  state  ;  secondly,  to  prescribe  the  man- 
ner of  authenticatiug  them ;  and  thirdly,  to  prescribe  their  effect,  when 
80  authenticated.     The  first  is  declared,  and  established  by  the  consti- 


'  8e«  Mlhoritiea  in  preceding  notes;  uid  Staritie  on  Evid.  P.  a,  t  67 ;  p.  £06  to  316, 
■ad  Notes  of  American  ed,  ibid. ;  Phmmer  v.  Woodbouna,  i  Barn.  &  Cresw,  63S. 

*  Staikie  on  Evid.  F.  2,  f  67,  p.  306  to  216;  Bigeloir's  Dig.  fnid.  C.  and  casei  dted 
in  Eaima'i  EqaiCy,  B.  3,  cb.  S,  p.  375. 

>  Bittdi  T.  Br^gt,  9  Mow.  R.  463;  CanmomeeaiUi  r.  Grren,  17  Hu9.  E.  SIS,  S4S. 

*  This  wu  done  in  MauachnsatUi  bj  the  Frovindal  act  of  14  Geo.  3,  ch.  8,  a»  to 
judgments  of  the  courts  of  the  neighboring  colouies.  See  Biai£  r.  Brigg*,  9  Haai. 
R.46S465;  Ancient  C0I0U7  and  Province  Laws,  [ed.  IS14,]  p.  684. 

*  SeeXfUeT.fiUe,  1786,  Eirby,R.  119;  Jaiw>T..^ikB,  1786,  lDall.R.lSS;PMpiT. 
^bUxr,  17Se,  1  Dall.  B-2S1;  3  Jour,  of  CoDgreag,  IS  Nor.  1777,  p.  493;  8.  C.  I  Secret 
JotinuJ,p.  ses;  fitfcAoant  T.  .iiobcn,  1  Cainos'a  B.  «60, 47S,  479. 
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tntion  itseir,  and  is  to  receive  no  aid,  nor  b  it  susceptible  of  any  qiiali- 
fication  by  coDgress.  The  other  two  are  expressly  subjected  to  the 
lefpalatire  power. 

§  1309.  Let  OS  tiien  exanune,  what  ia  tiie  true  meaning  and  inteiv 
pretatioQ  of  each  section  of  the  clause.  "  Full  faith  and  credit  shall 
"be  ^ren  in  each  state  to  the  public  acts,  records,  and  judioal 
"  proceedings  of  every  other  state."  The  language  ia  positive,  and 
declaratory,  leaving  nothing  to  future  legislation.  "  Full  futh  and 
credit  ahall  be  g^ven ; "  what,  then,  is  meant  by  full  faith  and  credit  ? 
Does  it  import  no  more  than  that  the  same  fiuth  and  credit  are  to  be 
given  to  them,  which,  by  the  comity  of  nations,  is  ordinuily  conceded 
to  all  foreign  judgments  ?  Or  is  it  intended  to  give  them  a  more  coo- 
olneive  efficiency,  approaching  to,  if  not  identical  with,  that  of  domestio 
judgments ;  so  that,  if  the  jurisdictioa  of  the  court  be  established,  the 
judgment  shall  be  conclusive,  as  to  the  merits  ?  The  latter  seems  to 
be  the  true  object  of  the  clause ;  and,  indeed,  it  seems  difBcult  to 
aaagn  any  other  adequate  motive  for  the  insertion  of  the  clause,  both 
in  the  confederation  and  in  the  constitution.  The  framers  of  both 
instruments  miut  be  presumed  to  have  known,  that  by  the  general 
comity  of  nations,  and  the  long-established  rules  of  the  common  law, 
both  in  England  and  America,  foreign  judgments  were  primA  fade 
evidence  of  their  own  correctness.  They  might  be  impugned  for  their 
injustice,  or  irregularity ;  but  they  were  admitted  to  be  a  good  ground 
of  action  here,  and  stood  firm,  until  impeached  and  overthrown  by 
competent  evidence,  mtroduced  by  the  adverse  party.  It  is  hardly 
conceivable,  that  so  much  solicitude  should  have  been  exUbited  to 
introduce,  as  between  confederated  states,  much  less  between  states 
united  under  the  same  national  government,  a  clause  merely  ^Srmar 
(ive  of  an  established  rule  of  law,  and  not  denied  to  the  humblest  or 
most  distant  foreign  nation.  It  was  hardly  supposable,  that  the  states 
would  deal  less  favorably  with  each  other  on  such  a  subject,  where 
they  could  not  bat  have  a  common  interest,  than  with  foreigners.  A 
motive  of  a  higher  kind  must  naturally  have  directed  them  to  the  pro- 
vision. It  must  have  been,  "  to  form  a  more  perfect  union,"  and  to 
^?e  to  each  state  a  higher  security  and  confidence  in  the  others,  by 
attributing  a  superior  sanctity  and  conclusiveness  to  the  public  acts 
and  judicial  proceedings  of  all.  There  could  be  no  reasonable  objection 
to  such  a  course.  On  the  other  hand,  there  were  many  reasons  in  its 
fitvor.    The  states  were  muted  id  ao  indissoluble  bond  witii  each  other. 
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The  commercial  and  other  intercourse  mth  each  other  would  be  o<m- 
stant,  and  infinitely  divenoSad.  Credit  would  be  everywhere  ^ren 
and  received ;  and  righta  and  property  would  belong  to  citizeoa  of 
every  state,  in  many  other  states  tlian  that  in  which  they  resided. 
Under  such  circomstaiices  it  could  scarcely  oonsiBt  with  the  peace  of 
socnety,  or  with  the  interest  and  security  of  individuals,  with  the  pub- 
lic or  with  private  good,  that  questions  and  tides,  once  deliberately 
tried  and  decided  in  one  state,  should  be  open  to  htdgation  agEun  and 
agun,  as  oflen  as  either  of  the  parties,  or  tiieir  privies,  should  choose 
to  remove  from  one  jurisdiotion  to  another.  It  wonld  occasion  infinite 
isjnstice,  after  such  trial  and  decision,  ag^  to  open  and  reexamine  ail 
the  merits  of  the  case.  It  might  be  done  at  a  (Stance  from  the  orijp- 
oal  place  of  the  transaction ;  after  tiie  removal  or  death  of  witnesees, 
or  tiie  loss,  of  other  testimony ;  after  a  long  lapse  of  time,  and  under 
circumstSQces  wholly  unfavorable  to  a  just  understanding  of  the  case. 
§  1310.  If  it  should  be  said,  that  the  judgment  might  be  unjust 
npon  the  merits,  or  erroneous  in  point  of  law,  the  proper  answer  is, 
that  if  true,  that  would  fiimish  no  ground  for  interference ;  for  the 
evils  of  a  new  triftl  would  be  greater  than  it  would  cure.  Every  such 
judgment  ought  to  be  presumed  to  be  correct,  and  founded  in  justice. 
And  what  security  is  there,  that  the  new  judgment  npon  the  reexami- 
nation, would  be  more  just,  or  more  conformable  to  law,  than  the  first  ? 
What  state  has  a  right  to  proolum,  that  the  judgments  of  its  own 
courts  are  better  founded  in  law  or  injustice,  than  those  of  any  otiier 
state  ?  The  evils  of  introducmg  a  general  system  of  reexamination  of 
the  judicial  proceedings  of  other  states,  whose  connectioDS  are  so  inti- 
mate, and  whose  rights  are  so  interwoven  irith  our  own,  would  for  out- 
weigh any  supposable  benefits  from  an  imagined  superior  justice  in  a 
few  cases.^  Motives  of  this  sort,  founded  npon  an  enlarged  confidence, 
and  reciprocal  duties,  might  well  be  presumed  to  have  entered  into  the 
minds  of  the  &amers  of  the  confederation,  and  the  constitution. 
They  intended  to  ^ve,  not  only  faith  and  credit  to  tha  publio  acts, 
records,  and  judicial  proceedings  of  each  of  tite  states,  such  as 
belonged  to  those  of  all  foreign  nations  and  tribunals  ;  but  to  ^ve  to 
tbem/ull  faith  and  credit;  that  b,  to  attribute  to  them  positive  and 


'  Crtwi  V.  Surmitnio,  I  Peien's  Cir.  E.  7+,  78  to  80 ;  BitdHxck  v.  AicJxn,  1  Cainea'* 
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absolrite  renfy,  so  that  ifaey  cannot  be  contradicted,  or  the  trath  of 
them  be  denied,  aa^  more  thim  id  &e  state  where  ihey  ori^nated.^ 

§  1311.  The  next  clanae  <^  the  section  is,  "And  the  oongreas  may 
"  by  general  laws  prescribe  ttte  manner,  in  which  soch  acts,  records, 
"and  proceedings  sha}]  be  pTO?ed, —  aidd  the  effect  thereof."  It  is 
obvioas,  that  tliis  elaose,  so  far  aa  it  atrtborizea  congreee  to  prescribe 
the  mode  <^  anthentication,  is  vholly  beade  die  porpom  of  the  preoed- 
ing.  Whatever  may  be  the  futh  and  credit  due  to  the  psUic  acts, 
records,  and  proceedings  of  other  states,  irhetiter  primd  facie  evidence 
only,  or  eondnnre  evidence ;  still  the  mode  c^  esfabliafamg  tiiem  in 
{ffoof  is  of  very  great  importance,  and  npon  which  a  divernty  of  roles 
exists  in  Afferent  countries.  The  object  of  the  present  provision  is  to 
tstrodoce  unifonnity  in  the  mies  of  proof,  (which  conkt  alone  be  don« 
by  congress.)  It  is  certaktly  a  great  improvement  npon  die  parallel 
article  of  tto  ccmfedeiHtion.  That  left  it  wh(^y  to  tlie  states  them* 
selves  to  reqmre  any  proof  of  public  acts,  records,  and  proceedings, 
which  they  mi^t  firom  time  to  lame  deem  advisable ;  and  where  no 
mie  was  prescribed,  the  sabject  was  open  to  the  decimon  of  the  jncB- 
eial  tribimalfl,  according  to  their  own  views  of  the  local  usage  and 
jarisfffudenee.  Many  embarrassments  moat  aecessarily  have  grown 
ont  of  soch  a  state  of  tlnngs.  The  proriMon,  therefore,  comes  recont- 
mended  by  every  eontndeiation  of  wisdom  and  convenience,  of  pabfio 
peace,  and  j^vate  secority. 

§  1312.  Bat  the  elaose  does  not  stop  h^re.  The  words  added  are, 
"  and  the  effect  thereof."  Upon  tiie  proper  interpretation  of  these 
woi^  Bone  diverrafy  of  qiinkn  has  been  judicially  expressed.  Some 
learned  jadges  have  thought,  that  the  word  "  thereof "  had  reference 
to  the  proof,  or  aitthenticatioD ;  so  as  to  read,  "  and  to  prescribe  the 
•fleet  of  soch  proof,  or  authentication."  Others  have  tlwaght,  that 
it  referred  to  tiie  antecedent  words, "  acts,  records,  and  procee^gi ; " 
so  as  to  read,  "  and  to  prescribe  the  effect  of  snoh  acts,  ieoor<b,  and 
proeeedingg."  ^  Those,  who  were  of  opituoa,  that  the  preceding  seo- 
tion  of  (he  claoae  made  jodgments  in  one  state  conclusive  in  all  othen. 


I  Onat  T.  Sarmimto,  I  Peten'i  Cir.  R.  74,  80, 81 ;  BmkB  t.  Br^,  9  Him.  B.  463, 
4«T;  OwummoU  *.  GVmr,  IT  Hui.  B.  SIS,  544,  545. 

■  8m  BuwU  v.Briggi,9iSu».  B.  463,  467  j  BittAcodcr.  Aictm,  1  Cainw'a  B.460; 
Gnn  T.  SarmUMit  1  Peten'i  Circt.  B.  74^  fUdf.  GibU,  U.  155;  CmmnmKM  t. 
Gran,  IT  Hui.  B.  SIS,  644,  54S. 


,.  Google 


178  ooHBrrnrnoH  ov  the  dmithd  btateb.       [book  in. 

natnrall;  adopted  the  former  oinnion;  for  otherwise  the  power  to 
deolu«  ^  effect  would  be  wholly  Benselew ;  or  congren  could  posseea 
the  power  to  repeal  or  vary  Uie  foil  ftuth  and  credit  ^ven  by  that 
BecfioD.  Those,  who  were  of  ojnnion,  that  sooh  jnd^pnentB  were  not 
eonclomre,  but  only  primd  faae  evidenoe,  as  natorally  embraced  the 
other  opinion ;  and  supposed,  that  until  congress  should,  by  law, 
declare  what  the  effect  of  each  judgment  should  be,  they  remiuned 
only  prima  fade  evidence. 

§  1813.  The  former  seems  now  to  be  coasidered  the  sounder  inter 
protatioD.  Bat  it  is  not,  practically  speaking,  of  much  impcH'taiice, 
which  interpretation  preTUls ;  mnce  each  admits  the  competency  of 
congress  to  declare  the  effect  of  judgments,  when  duly  authenticated ; 
so  always,  that  full  laith  and  credit  are  ^ren  to  them ;  and  congress 
by  their  le^slation  hare  already  carried  into  operation  the  objects  cf 
the  claose.  The  act  of  26th  of  May,  1790,  ch.  89,  (ch.  11,)  after 
providing  for  the  mode  of  authenticalang  the  acts,  records,  and  judicial 
proceedings  of  the  states,  has  declared,  "  and  the  stud  records  and 
judicial  proceedings,  authenticated  as  aforesiud,  shall  have  «ucA  futh 
and  credit  ^ven  to  them  in  every  court  within  die  United  States,  as 
they  have  by  law  or  usage  in  the  courts  of  the  state,  &om  whence 
the  said  records  are  or  shall  be  taken." '  It  has  been  settied  upon 
solemn  argument,  that  this  enactment  does  declare  the  e&ct  of  the 
records,  as  evidence,  when  dnly  aathenticated.  It  ^ves  them  the 
same  futh  and  credit,  as  they  have  in  the  state  court,  from  which 
they  are  taken.  If  in  such  court  they  have  the  futh  and  credit 
of  the  highest  nature,  that  ia  to  say,  of  rteori  evidenoe,  they  must 
have  the  same  &ith  and  credit  in  every  other  court.  So,  that 
congress  have  declared  the  e^eft  of  the  records,  by  declaring,  what 
degree  of  &ith  and  credit  shall  be  ^ven  to  them.  If  a  judgment 
is  conclonve  in  the  stite,  where  it  is  pronounced,  it  is  equally  con- 
clufflve  eveiywhere.  If  reexanuoable  there,  it  is  open  to  the  same 
*  inquiries  in  every  other  state.^  It  is,  therefore,  put  upon  the  same 
£>otang,  as  a  domestic  judgment.    But  this  does  not  prevent  an  inquiry 


1  B7  the  Ml  of  STIh  Harch,  )S04,  di.  96,  tba  proricimu  of  die  ut  of  ITtO  an 
enlarged,  so  u  to  corer  lome  omiMiooi,  tneh  u  itste  office  books,  the  recorda  of  tartHo- 
rial  eoDits,  &c> 

■  JfiUiT.iWM>TCraiich,B.481i  £bnpiteiv.  VCbitma,  a  Wheat  B.2M;  1  Enft 
C<aun.Iiect.  is,p.  S43,H4;  Seigeut  on  Conn.  ch.  31,  [cb.sa] 
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into  die  jurisdiction  of  the  court,  in  which  the  original  judgment  vas 
pvoa,  to  pronounce  it  i  or  the  right  of  the  state  itself  to  exercise 
aathority  over  the  persons,  or  the  subjectmatter.  The  constitution 
did  not  mean  to  confer  a  new  power  or  jurisdiction ;  but  simply  to 
regulate  the  effect  of  the  acknowledged  jurisdiction  orer  persons  aLd 
tlungs  witbin  the  territory.' 


I  £t(wU  V.  BHggt,  9  Mau.  B.  4fl3,  467  i  ShoHiats  t.  Stillman,  4  Cowen'i  B.  »9; 
Bordet  T.  f^dt,  13  Johiu.  B.  181. 
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CHAPTER  XXX. 

POWZRB  OP  OOSSRE83  —  ADMISSION  OF  NEW   STATES,  AND 
ACQUISITION  OF  TGERIIOSI. 

§  1314.  The  third  action  of  the  fourth  article  contains  two  distinct 
clauses.  The  first  is,  —  "  New  states  may  be  admitted  bj  the  congress 
"  into  this  union.  Bat  no  new  state  shall  be  formed  or  erected  within 
"  tiie  juris<Uc6on  of  anj  other  state,  nor  any  state  be  formed  b;  tiie 
"junction  of  two  or  more  states,  or  parts  of  states,  without 'the 
"  consent  of  the  le^ature  of  the  states  concerned,  as  well  as  of  the 
"  congress." 

ij  1315.  A  danse  on  this  subject  was  introduced  into  the  original 
draft  of  the  constitution,  varying  in  some  respects  from  the  present, 
EUid  especially  in  requiring  the  consent  of  two  thirds  of  the  members 
present  of  both  houses  to  the  admission  of  any  new  state.  After 
varions  modifications,  attempted  or  carried,  the  dause  substantially  in 
its  present  form  was  agreed  to  by  Hie  vote  of  eight  states  agunst 
three.' 

§  1316.  In  die  articles  of  confederation  no  provision  is  to  be  found 
on  this  important  subject.  Canada  was  to  be  admitted  of  right,  upon 
her  acceding  to  the  measures  of  the  United  States.  But  no  oliier 
colony  (by  wluch  was  evidently  meant  no  other  British  colony)  was  to 
be  admitted,  unless  by  the  consent  of  nine  states.^  The  eventual 
establishment  of  new  states  within  the  limits  of  the  union  seems  to 
have  been  wholly  overlooked  by  the  framers  of  that  instrument.*  In 
the  progress  of  tiie  revolution  it  was  not  only  perceived  that,  from  the 
acknowledged  extent  of  the  territory  of  several  of  the  states,  and  its 
geographical  position,  it  might  be  expedient  to  £nde  it  into  two 
states  ;  but  a  much  more  interesting  question  arose,  to  whom  of  right 
belonged  tlie  vacant  territory  appertaining  to  the  crown  at  the  time  of 


>  JonriMlof  Conreatioiiip.  333,307, 308,309, 310,  311,  3SS,  3S5. 
*  Article  11.  >  The  FedenUn,  No.  43. 
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the  reT<dution,  vhetfaer  to  the  et&tes,  ^tihia  whose  chartered  limits  it 
ms  mtuated,  or  to  the  nnioa  in  its  fedaratiTs  capacity.  TEus  was  & 
sabject  of  loDg  and  ardent  controTersy,  and  (as  has  been  already  sag- 
gested)  threatened  to  distorb  the  peace,  if  not  to  orerthrow  the 
gOTemment  of  the  umwi.*  It  was  upon  this  ground,  that  aereral  of 
the  sUtea  refiised  to  ratify  the  artioles  of  confederaticm,  inaistang  upon 
tiie  right  of  the  confederacy  to  a  portion  of  the  vacant  and  unpatented 
territory  included  within  their  chartered  linuls.  Some  of  the  states 
most  interested  in  the  raoant  and  unpatonted  western  territory,  at 
loDgth  yielded  to  the  earnest  solicitations  of  congress  on  this  sabject.' 
To  induce  them  to  make  liberal  cessions,  congress  declared,  that  the 
ceded  territory  should  be  disposed  <tf  for  the  common  benefit  of  the 
onion,  and  formed  into  repabBcan  states,  with  the  same  rights  of 
Borereigniy,  &eed«n,  and  independence,  as  the  other  states ;  to  be  of 
a  smtable  extent  of  territory,  not  less  than  one  hundred,  nor  more 
than  one  hundred  and  fiftf  miles  square ;  and  that  the  reasonable 
expenses  incurred  by  the  stato,  sinoe  the  commencement  of  the  war, 
in  subdiuog  British  posts,  or  in  maintaining  and  acqmring  the  terri- 
tory, should  be  reimbursed.^     ■ 

^  1317.  Of  the  power  of  the  gener^  goTemment  thus  constitution- 
ally to  acquire  territory  under  the  artioles  of  the  confederation, 
serious  doubts  were  at  ^e  time  expressed ;  more  serious  than,  perhaps, 
upon  sober  argument,  could  be  jtutified.  It  is  difficult  to  conceive, 
why  the  common  attribute  of  sovereignty,  the  power  to  acquire  lands 
by  cession,  or  by  conquest,  did  not  apply  to  the  government  of  the 
union,  in  common  with  other  sovereignties ;  unless  the  declaration, 
that  every  power  not  erpreitly  delegated  was  retiuned  by  the  states, 
amounted  to  (whioh  adnutted  of  some  doubt)  a  constitutional  prohibi- 
tion.*    Upon  more  than  <Rie  occasion  it  has  been  boldly  pronounced  to 


<  9Fllk.Hitt.ch.l1,p.l7, 19,  34,  S7,  S8,  !9to33;Id.38  to  86;  1  Kent's  Coram. 
Lect  10,  p.  197,  198.  Sm  alio  1  S«aet  JonmaU  tA  Congnea  in  1775,  p.  366  to  386; 
Id.  433  to  438 ;  Id.  445,  44G. 

*  1  Tack.BUek.Coiiiin.App.  £83,  £84,285,386;  S  FitVin'i  HIat.  ch.  tt,p.3Sto36i 
1  U.  8.  Iawb,  [Dunns  &  Bioren'i  Editdon,)  p.  467, 473 ;  ann,  vol.  t,  {  aS7,  S28. 

*  Swl  8«ciMjoimnltofCoiignn,6th8eptlTeo,p.440to444;  6  Jotinulof  Con- 
grsH,  lOdi  0ctl7B0,p.  913;  2  Fllkiu'i  Eitt.  ch.  11,  p.  34, 39,36;  T  Joanul  of  Con- 
grass,  l«t  Much,  1781,  p.  43  to  48 ;  Land  L&wi  of  U.  8.  Intajdnctorr  ctu^mr,  1  U-  8. 
Lnwi,  p.  453,  (DoHW  &  Bioren'i  Edition.) 

*  Sm  Amtr.  fimr.  OmpaKif  t.  Qmltt,  1  Peten'i  Bnp.  B.  611, 54S. 
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have  been  fonnded  id  aampation.  "  It  is  now  no  longer,"  Bud  tbe 
Federalist  in  1788,  "  a  point  of  Bpecalation  and  hope,  that  the  weBtern 
territory  ia  a  mine  of  rsBt  wealth  to  the  United  States ;  and  although 
it  is  not  of  snch  a  nature,  as  to  extricate  them  from  their  present  dis- 
tresses, or  lor  some  time  to  come  to  yield  anj  regular  eapplies  for  the 
public  expenses ;  yet  it  must  hereafter  be  able,  under  proper  manage- 
ment, hotii  to  effect  a  gradual  discharge  of  the  domestic  debt,  and  to 
furnish  for  a  certfun  period  liberal  tributes  to  the  federal  treasury. 
A  very  large  proportion  of  this  fiind  has  been  already  surrendered  by 
IndiTidusl  states ;  and  it  may  with  reason  be  expected,  that  the  remun- 
ing  states  will  not  per^t  in  withholding  nmilar  proofs  of  tiieir  equity 
wd  generosity.  We  may  calculate,  therefore,  that  a  rich  and  fertile 
soil,  of  an  area  equal  to  the  inhabited  extent  of  the  United  States,  will 
soon  become  a  national  stock.  Congress  have  assumed  the  administra- 
tion of  this  stock.  They  have  begun  to  make  it  productive.  Congress 
have  undertaken  to  do  more ;  they  have  proceeded  to  form  new  states; 
to  erect  temporary  governments ;  to  appoint  officers  for  them ;  and  to 
prescribe  the  conditions,  on  which  such  states  shall  be  admitted  into 
the  confederacy.  All  this  has  been  done,  anci  done  tnthoiU  the  leait 
eohr  of  eoTutitidional  authoritif.  Yet  no  blame  has  been  whispered, 
and  DO  alarm  has  been  sounded."  ^ 

§  1318.  The  trutli  is,  that  the  importance,  and  even  justice  ^'the 
title  to  the  pubHc  lands  on  the  part  of  the  federal  government,  and  the 
additional  security,  which  it  gave  to  the  union,  overcame  all  scruples 
of  the  people,  as  to  its  constitutional  character.  The  measure,  to 
which  tiie  Federalist  alludes  in  such  emphatic  terms,  is  the  Qunous 
ordinance  of  congress,  of  the  13th  of  July,  178T,  which  has  ever 
once  constituted,  in  most  respects,  the  model  of  all  our  territorial 
governments;  and  is  equally  remarkable  for  the  brevity  and  exactness 
of  its  text,  and  for  its  masterly  display  of  the  fundamental  principles 
of  civil  and  religious  liberty.  It  begins  by  providing  a  scheme  for  the 
descent  and  distributions  of  estates  equally  among  all  the  children, 
and  their  representatives,  or  other  relatives  of  the  deceased  in  equal 
degree,  making  no  distinction  between  the  whole  and  half  blood ;  and 
for  die  mode  of  disposing  of  real  estate  by  will,  and  by  conveyances. 
It  then  proceeds  to  provide  for  the  organization  of  the  t«rritorial 


■  The  Federaliit,  No.  SB,  48, 43. 
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gOvemmentB,  aooording  to  their  progreae  in  population,  confiding  the 
whole  power  to  &  gorenior  and  judges  in  the  first  instance,  subject  to 
Uie  control  of  congress.  As  soon  as  the  territory  contains  fire  thoo- 
sand  inhabitants,  tt  provides  for  the  establishment  of  a  general  le^s- 
lature,  to  consist  of  three  branches,  a  governor,  a  legislative  counial, 
and  a  honse  of  representatiTes ;  with  a  power  to  the  le^siatnre  to 
appoint  a  delegate  to  congress.  It  then  proceeds  to  state  certain  fiiD- 
damental  articles  of  compact  between  the  ori^al  states,  and  the 
people  and  states  in  the  territorj,  which  are  to  remain  unalterable, 
unless  by  common  consent.  !Ebe  first  provides  for  freedom  of  reli^oua 
opinions  and  worship.  The  second  provides  for  the  ri^t  to  the  writ 
of  habeat  eorpUB  ;  ibr  the  trial  by  jury ;  for  a  proportionate  representa- 
tion in  the  le^latore ;  for  judicial  proceedings  according  to  the  course 
of  the  common  law ;  for  capital  ofienoes  being  bailiAle ;  for  fines 
being  moderate,  and  punishments  not  cruel  or  unusual ;  for  no  man's 
being  deprived  of  his  liberty  or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land ;  for  full  compensation  for.  property 
taken,  or  services  demanded  for  the  public  exigencies ;  "  and  fbr  the 
"just  preservation  of  rights  and  property,  that  no  law  ought  ever  to 
"  be  made,  or  hare  force  in  the  Bud  territory,  that  shall  in  any  man- 
•*  ner  whateyer  interfere  vnih,  or  e^ect  private  corUraeU  or  engage- 
"  menit,  botiA  fide,  and  without  fraud  previously  formed."  The  tlurd 
provides  for  the  encouragement  of  reli^on,  and  education,  and 
schools,  and  for  good  Quth  and  due  respect  for  the  rights  and  property 
of  the  Indians.  The  fourth  prondes,  that  the  torriteiy  and  states 
formed  therein  sh^  forever  remm  a  part  of  tiie  confederacy,  subject 
to  the  constitutional  authority  of  congress ;  that  the  inhabitants  shaU 
be  liable  to  be  taxed  proportionately  for  the  public  expenses ;  that  the 
legislatures  in  the  territory  shall  norer  interfere  with  the  primary  dis- 
posal of  the  soil  by  congress,  nor  with  their  regulations  for  securing 
the  title  te  the  soil  to  purchasers ;  that  no  tax  shall  be  imposed  on 
lands,  the  property  of  the  United  States ;  and  non-resident  proprietors 
shall  not  be  taxed  more  than  residents;  that  the  navigable  waters 
leading  into  the  Misossippi  and  St.  Lawrence,  and  the  carrying  places 
between  the  same  shall  he  common  highways,  and  forever  free.  The 
fifUi  provides,  that  there  shall  be  formed  in  the  territory  not  less  than 
tiiree,  nor  more  tban  five  states  with  certun  boundaries ;  and  when- 
ever any  of  the  said  states  shall  contain  60,000  free  inhabitants,  such 
•tate  shall  (and  may  before)  be  admitted  by  its  delegates  into  ccaigrees 
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OD  an  equal  footing  vith  the  <Hd^al  states  in  all  respects  whatever, 
and  ehall  be  at  liberty  to  form  a  permanent  constitution  iad  stats 
government,  provided  it  shall  be  republican,  and  in  conformity  to  these 
articles  of  compact.  The  siztii  and  last  provides,  that  there  shall  be 
neither  slavery  nor  involuntary  servitude  in  the  sud  territory,  other- 
wise dian  in  the  punishment  of  crimes ;  but  fugitives  from  other  states, 
owing  service  therein,  may  be  reclwmed.^  Such  is  a  brief  outline  of 
diis  most  important  ordinance,  the  effects  of  which  upon  the  destinies 
of  the  country  have  already  been  abundaQtly  demonstrated  in  the  ter- 
ritory, by  an  almost  unexampled  prosperity  and  rajudity  of  population, 
by  the  formation  of  republican  governments,  and  by  an  enlightened 
system  of  jurisprudence.  Already  three  states,  composing  a  part  of 
tiiat  territory,  have  been  admitted  into  tlie  union ;  and  others  are  taai 
advancing  towards  the  same  grade  of  political  dignity.' 

^  1319.  It  was  doubtless  with  reference  principally  to  this  territory, 
that  Qie  article  of  the  constitution,  now  under  consideration,  was 
adopted.  .  The  general  precaution,  that  no  new  states  shall  be  formed 
without  tlie  concurrence  of  the  national  government,  and  of  the  states 
concerned,  is  consonant  to  tiie  principles,  which  ought  to  govern  all 
Bach  transactions.  The  particular  precaution  against  the  erection  of 
new  states  by  the  partition  of  a  state  without  its  own  consent,  will 
quiet  the  jealousy  of  the  larger  states ;  as  that  of  the  smaller  will  also 
be  quieted  by  a  like  precaution  agunst  a  junction  of  states  without 
their  consent.^  Under  this  provision  no  less  tkui  eleven  states  have, 
in  die  space  of  littie  more  than  forty  years,  been  admitted  into  the 
muon  upon  an  equality  with  the  original  states.  And  it  scarcely 
requires  the  spirit  of  prophecy  to  foretell,  that  in  a  few  years  the  pre- 
dominance of  numbers,  of  population,  and  of  power  will  be  unequivo- 
cally transferred  from  the  old  to  the  new  states.  May  the  patriotic 
msh  be  forever  true  to  the  f&cty /elix  prole  paren*. 


>  See  3  8t0T7'aI«ir»  of  United  StBt«f,App.  2073,  &c.;  1  Tuck.  Black.  Comm.  App. 
ST8,  S82. 

'  Jn.  Mr-  WebaUr**  Speech  on  Mr.  Foote's  Resolntion,  in  January,  IB30,  tbera  is  ft 
Ter7  intemtiiig  and  powerfnl  view  of  this  subject,  which  irill  amply  repay  the  diligence 
of  a  deliberatt  penual.  See  Wetoter't  Speechei,  dU:.  p.360  to364;  ld.369.  Ittsirell 
known,  that  Che  ordioance  of  I7S7  was  drawn  by  the  lion.  Nathan  Dane' of  MuaM^n- 
•ett»,  and  adopted  with  scarcely  a  rerbol  alEeration  by  Congreu.  It  is  a  noble  and 
imperiihablG  monament  to  hii  fsniG. 
-   *  The  rederalist,  No.  43. 
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§  1320.  Since  tbe  adoption  of  tho  coDatitntion,  large  acquisitions  of 
territoiy  have  been  made  by  tbe  United  States,  by  the  purchase  of 
Louisiana  and  Florida,  and  b;  the  ces^on  of  Oeor^pa,  which  have 
greatlj  increased  the  contemplated  number  of  states.  The  coiistita- 
taonality  of  the  two  former  acquisitiona,  though  formerly  much  ques- 
tioned, IB  now  considered  settled  beyond  any  practical  doubt.^ 

^  1321.  At  the  time,  when  the  preliminary  measures  were  taken  for 
the  admission  of  the  state  of  Missouri  into  the  oiuon,  an  attempt  was 
made  to  include  a  restriction,  prohibiting  the  introduction  of  slavery 
into  that  state,  as  a  condition  of  the  admisdon.  On  that  occasion  the 
question  was  largely  discussed,  whether  congress  possessed  a  constitu- 
tional authority  to  impose  such  a  restriction,  upon  the  ground,  that  tbe 
prescribing  of  such  a  condition  is  inconsistent  with  the  sovereignty  of 
the  state  to  be  admitted,  and  its  equality  with  the  other  states.  The 
final  result  of  the  vote,  which  authorized  the  erection  of  that  state, 
seems  to  establish  the  rightful  authority  of  congress  to  impose  such  a 
restriction,  althon^  it  was  not  then  applied.  In  the  act  passed  for 
this  purpose,  there  is  an  express  clause,  that  in  all  the  territory  ceded 
by  France  to  tbe  United  States  under  the  name  of  Louisiana,  which 
lies  north  of  36°  30'  N.  lat,  not  included  within  the  Umits  of  the 
state  of  Missouri,  slavery  and  involuntary  servitude,  otherwise  than  in 
the  pumshment  of  crimes,  whereof  the  parties  shall  have  been  duly 
convicted,  shall  be,  and  is  hereby  for  ever  prohibited.^  An  objection 
of  a  similar  character  was  taken  to  the  compact  between  Virginia  and 
Kentucky,  upon  tbe  ground  that  it  was  a  restriction  upon  stat«  sove- 
reignty. Sut  tiie  supreme  court  had  no  beritation  in  overruling  it, 
considering  it  as  opposed  by  the  theory  of  all  free  governments,  and 
especially  of  those  wluch  constitute  tbe  American  Republics.^ 


'  See  ante,  ToL  ill.  p.  1S6,  f  12T8to  t  l^SS)  Amavxat  Tnturanct  Company  y.  Canter, 
IFeien'iSap.  S.  511,  MS. 

*  Act  B  March,  1830,  eh.  30.  The  uune  subject  wu  immediiOel^  aAerwordi  mocli 
discDued  in  the  ttile  l^isl&tares ;  end  opposite  opinions  irere  expicned  hj  diffeient 
states  in  the  form  of  solemn  resolatloiij. 

*  Gnm  T.  BiMt,  8  Wheat.  B.  1,  87,  88. 
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CHAPTER  XXXI. 

MWBR3   OP  COHGEBSa  —  TBEaiTORIAL  QOVBRBMElfTB. 

§  1322.  The  next  clause  of  the  same  article  ie,  "The  congreaa  shall 
*'  have  power  to  diapoae  of  and  make  all  needful  rules  and  regulations 
"  respecting  the  territory  and  other  property  belon^g  to  the  United 
"  States  ;  and  nothing  in  this  constitution  shall  be  so  construed,  a^  to 
"  preju^ce  any  clEums  of  the  United  States,  or  of  any  particular  state," 
The  proviso  thus  annexed  to  the  power  ia  certtunly  proper  in  itself,  and 
was  probably  rendered  necessary  by  the  jealousies  and  questions  con- 
cerning the  Western  territory,  which  have  been  already  ^uded  to 
onder  the  preceding  head.*  It  was  perhaps  suggested  by  the  clause 
in  the  ninth  article  of  the  confederation,  which  conttuned  a  proviso, 
"  that  no  state  shall  be  deprived  of  torritoty  for  the  benefit  of  tlie 
United  States." 

§  1323.  The  power  itself  was  obviously  proper,  in  order  to  escape 
from  the  constitutional  objection  already  stated  to  the  power  of  con- 
gress  over  the  territoiy  ceded  to  the  United  States  under  the  confe- 
deration. The  clause  was  not  in  the  original  draft  of  the  constitution ; 
but  was  added  by  the  voto  of  ton  states  against  one.' 

§  1324.  As  the  general  government  possesses  the  right  to  acqmre 
territory,  either  by  conquest,  or  by  treaty,  it  would  seem  to  follow,  as 
tn  inevitable  consequence,  that  it  possesses  the  power  to  govern  what 
it  has  so  acquired.  The  territory  does  not,  when  so  acquired,  become 
entitied  to  self-government,  and  it  is  not  subject  to  the  jurisdiction  of 
any  state.  It  must,  consequently,  be  noder  the  dominion  and  juris- 
diction of  the  union,  or  it  would  be  without  any  goTemment  at  all.* 
In  cases  of  conquest,  the  nsage  of  the  world  is,  if  a  natioa  is  not  wholly 
subdued,  to  con^der  the  conquered  territory  as  merely  held  by  mili- 
tary occupation,  until  its  fate  shall  be  determined  by  a  treaty  of  peace. 


<  The  PedendiBt,  No.  43 ;  ante,  cb.  30. 
'  Jonrnal  of  Convention,  p.  828,  310, 311,  SfiS- 

*  Ameriean  Inianuict  Company  r.  Canter,  I  Feten'a  Sup.  B.  Ell,  M2,  U3  ;  Id.  G17, 
Ur.  Jnattce  Johiuoa'a  Opinion. 
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Bat  during  thia  intermediate  period  it  is  ezclnaiTely  subject  to  tiie 
govenmient  of  the  conqueror.  In  cases  of  confirmatioii  or  ces^oa  bj 
treaty,  the  acqiusition  becomes  &rm  and  stable  ;  and  the  ceded  terri- 
tory becomes  a  part  of  the  nation,  to  which  it  is  annexed,  either  on 
terms  stipulated  in  the  treaty,  or  on  sach,  as  its  new  master  shall 
impose.  The  relations  of  the  inhabitants  wiUi  each  oQier  do  not 
change  ;  bat  their  relatjons  with  their  former  sovereign  are  dissolved ; 
and  new  relations  are  created  between  them  and  their  new  Bovereign, 
The  act  transferring  the  coantry  transfers  the  allegiance  of  its  inhabit- 
Mits.  Bat  ^e  general  laws,  not  strictly  political,  remun  as  they 
were,  nntil  altered  by  the  new  sovereign.  If  the  treaty  stipulates,  that 
they  shall  enjoy  the  privileges,  rights,  uid  immvuuties  of  dtieens  of  the 
Umted  States,  the  treaty,  as  a  part  of  the  law  of  the  land,  becomes 
obligatory  in  these  respects.  Whetlier  the  same  effects  would  result 
from  the  mere  fact  of  their  becoming  inhabitants  and  citizens  by  the 
cesnon,  without  any  express  stipalation,  may  deserve  inquiry,  iS  the 
question  should  ever  occur.  But  they  do  not  participate  in  political 
power  ;  nor  can  they  share  in  the  powers  of  the  general  government, 
until  they  become  a  state,  and  are  admitted  into  the  union,  as  such. 
Until  that  period,  the  territory  remiuns  aubject  te  be  governed  in  such 
manner,  aa  congress  ahall  direct,  under  the  clause  of  the  cons^tntioQ 
Qow  under  consideration.^ 

§  1325.  No  one  has  ever  doubted  &6  authority  of  congress  to  erect 
territorial  governments  within  the  territory  of  the  Cuted  States, 
under  the  general  language  of  the  clause,  "  to  make  all  needful  rules 
and  regolfttiona."  Indeed,  with  the  ordinance  of  1787  in  the  very 
view  of  die  framers,  as  well  as  of  the  people  of  the  states,  it  is  impoe- 
mble  to  doubt  that  such  a  power  was  deemed  indispensable  to  the  pni^ 
poses  of  the  cessions  made  by  the  states.  So  that,  notwithstanding 
the  generality  of  the  objection,  (already  examined,)  that  congress  have 
no  power  to  erect  corporatioiw,  and  that  in  the  convention  the  power 
was  refuaed,  we  see  that  the  very  power  ia  an  incident  to  that  of  rego- 
lataug  the  territoir  of  ^^  United  States ;  that  is,  it  is  an  appropriate 
means  of  carrying  i^^  power  into  efTect.*    What  shall  be  the  form  of 


■  Amerieaa  ftmroBee  C^MMponyT.  OniMr,  I  Feten'i  Snp.B.Sll,  H3,  MS. 

*  See  anf^  4  IS69,  I>66 ;  4  Jefferson'a  Correep.  523,  635;  Hamilton  on  tbe  Bank  of 
n.  S.,  1  HamUton'i  Woiiii,  ISt,  137  to  131 ;  Id.  139, 147, 191  j  Id.  114,  US;  Act  <f 
CoDgran,  Tlh  Aug.  1789,  cb.  8. 
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gorermneot  established  in  the  territories  depends  exclndTelj  upon  Hie 
diecretion  of  congress.  Having  a  right  to  erect  a  territorial  govern- 
ment, thej  may  confer  on  it  such  powers,  lef^lative,  judicial,  and 
executive,  &3  they  may  deem  best.  They  may  confer  upon  it  general 
le^lative  povers,  subject  only  to  the  laws  and  constitution  of  the 
United  States.  If  the  power  to  create  courts  is  ^ven  to  the  territo- 
rial legislature,  those  courts  are  to  be  deemed  strictly  territorial;  and 
in  no  just  sense  constitutional  courta,  in  which  the  judicial  power  con- 
ferred by  the  constitution  can  be  deposited.  They  are  incapable  of 
receiving  it.  Tliey  are  legislative  courts,  created  in  virtue  of  the 
general  right  of  sovereignty  in  the  government,  or  in  virtue  of  that 
clause  which  enables  congress  to  make  all  needful  roles  and  regula- 
tions respecting  the  territory  of  the  United  States.'  The  power  is 
not  confined  to  the  territory  of  the  United  States,  but  extends  to 
"  other  property  belonging  to  the  United  States ; "  so  that  it  may  be 
applied  to  the  due  regulation  of  all  other  personal  and  real  property 
ri^tfiilly  belonging  to  the  United  States.  And  so  it  has  been  con- 
stantly understood  and  acted  "upon. 

^  1326.  As  if  it  were  not  possible  to  confer  a  single  power  upon  the 
national  government,  which  ought  not  to  be  a  source  of  jealousy,  the 
present  has  not  been  without  objection.  It  has  been  suggested,  tjiat 
die  sale  and  disposal  of  the  western  territory  may  become  a  source 
of  such  immense  revenue  to  the  national  government,  as  to  make 
it  independent  of  and  formidable  to  the  people.  To  amass  immense 
riches  (it  has  been  eud)  to  defray  the  expenses  of  ambition,  when 
occasion  may  prompt,  without  seeming  to  oppress  the  people,  has  uni- 
formly been  the  policy  of  tyrants.  Should  such  a  policy  creep  into 
our  government,  and  the  sales  of  the  public  lands,  instead  of  being 
appropriated  to  the  tUscharge  of  the  public  debt,  be  converted  to  a 
treasure  in  a  bank,  those,  who  at  any  time  can  command  it,  may  be 
tempted  to  apply  it  to  the  most  nefarious  purposes.  The  improvident 
aUenation  of  the  crown  lands  in  England  hon  been  considered  as  a  cir- 
cmnstance  extremely  favorable  to  the  liberty  of  the  nation,  by  ren- 
dering the  government  less  independent  of  tht.  people.  l!he  eame 
reason  will  apply  to  other  governments,  whether  monarchical  or  repub- 
Ucan.* 


■  JmeHcan  Tmarana  Co.  t.  Qotter,  !  Felcra'g  Sop.  B.  611,  S4b. 
'  I  Tuck.  Black.  Comm.  App.  S84. 
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^  132T.  What  a  B^ange  representation  is  this  of  a  republican 
goverament,- created  by,  and  responsible  to,  the  people  in  all  its 
departments !  What  possible  analogy  can  there  be  between  the  pos- 
session of  large  revenues  in  the  bands  of  a  monaroh  and  large  reye- 
nnes  in  the  poeeession  of  a  government  whose  administration  is  con- 
fided to  the  chosen  agents  of  the  people  for  a  short  period,  and  may 
be  dismissed  almost  at  pleasure  7  If  the  doctrine  be  true,  which  it 
here  incoloated,  a  republics  government  is  little  more  than  a  dream^ 
however  its  adminisbratioD  may  be  orgamzed ;  and  tiie  people  are  not 
wortiiy  of  being  trusted  wiQi  large  public  revenues,  wnce  they  cannot 
provide  agunst  corruption,  and  abuses  of  them.  Poverty  alone  (it 
seems)  ^res  a  security  for  fidelity;  and  die  liberties  of  the  people 
are  safe,  only  when  they  are  pressed  into  vigilance  by  the  power  of 
taxation.  In  the  view  of  this  doctrine,  what  is  to  be  thought  of  flie 
recent  purchases  of  Louiaana  and  Florida  ?  If  there  was  danger 
before,  how  mightily  must  it  be  increased  by  the  accession  of  such  t 
vast  extent  of  territory,  and  such  a  vast  increase  of  resources  t 
Hitherto  the  experience  of  the  country  has  justified  no  alarms  on  Ihis 
subject  from  such  a  source.  On  the  other  hand,  the  pubUc  lands  hold 
ont,  after  the  Recharge  of  the  national  debt,  ample  revenues  to  be 
devoted  to  the  cause  of  education  and  sound  learning,  and  to  internal 
improvements,  without  trenching  upon  the  property,  or  embarrassing 
the  pursuits  of  the  people,  by  burthensome  taxation.  The  constitu- 
tional objection  to  the  appropriation  of  the  other  revenues  of  the 
government  to  such  objects,  has  not  been  supposed  to  apply  to  an 
appropriation  of  the  proceeds  of  the  public  lands.  The  cessions  of 
that  territory  were  expressly  made  for  the  common  benefit  of  tiie 
United  States ;  and,  therefore,  constitute  a  fani,  which  may  be  pro- 
periy  devoted  to  any  objects  which  are  for  the  common  benefit  of  tiie 
uiuon.^ 

§  1328.  The  power  of  congress  over  the  public  territory  is  clearly 
exclusive  and  universal ;  and  their  leg^lation  is  subject  to  no  control, 
but  is  absolute  and  unlimited,  unless  so  far  as  it  is  affected  by  stipula- 
tions in  the  cessions,  or  by  the  ordinance  of  1T87,  under  which  any 
part  of  it  has  been  settled.'    But  the  power  of  congress  to  regulate 


I  1  EaoCt  Comm.  Leet.  IS,  p.  343,  343 ;  Id.  Lect  IT,  p.  3S9. 

■  Bairle  od  Comt  ch.  ST,  p.  3ST ;  1  Eeot'i  Comra.  Lta.  13,  p.  843 ;  U.  Leot.  IT, 
p.  as>,  3«0. 
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the  other  n&tional  property  (nnleas  congreaa  hare  acquired,  by  ceeuoB 
of  the  states,  ezclusive  jurisdidaon)  is  not  neceBsatily  exclusive  in  all 
oaeea.  If  the  national  goverumect  own  a  fort,  arsenal,  hospital,  or 
lighthouse  establishment,  not  so  ceded,  the  general  jurisdiction  of  the 
state  is  not  excluded  in  regard  to  the  site,  but,  subject  to  the  rightful 
exerose  of  the  powers  of  the  national  goremment,  it  remtuns  in  full 
force.^ 

§  1329.  There  are  some  other  incidental  powers  ^ven  to  congress, 
to  carry  into  effect  certain  other  provi»ons  of  the  constitution.  But 
they  will  moat  properly  come  under  consideration  in  a  future  part  of 
these  Commentaries.  At  present  it  may  suffice  to  say,  that,  with 
reference  to  due  energy  in  the  goyenunent,  due  protection  of  the 
aatjonal  interests,  and  due  security  to  the  union,  fewer  powers  could 
scarcely  have  been  granted  without  jeoparding  the  whole  system. 
Without  the  power  of  the  purse,  the  power  to  declare  war,  or  to  pro- 
moto  the  common  defence  or  general  welfare,  would  have  been  wholly 
■nin  and  illusory.  Without  the  power  exclutdvely  to  regulate  com- 
merce, the  intercourse  between  the  states  would  have  been  constantly 
Uable  to  domestio  disseufflons,  jealousies,  and  rivalries,  and  the  iutor- 
conrse  with  foreign  nations  would  have  been  liable  to  mischievous 
interruptions  from  secret  hostilities  or  retaliatory  restrictions.  The 
other  powers  are  principally  auxiliary  to  these ;  and  are  dictated  at 
once  by  an  enlightened  policy,  a  devotion  to  justice,  and  a  regard  to 
the  pennanence  (may  it  ripen  into  a  perpetuity ! )  of  the  union.^ 


■  Bawle  onCoiiit.di-S7,p.S40;  Tht  People  \.  Gadfrry,  IT  Johnt.  B.  aaS;  OiRaai- 
Ktakh  r.  Yotmg,  1  Hall's  Journal  of  Jnrisp.  41;  Sergeant  oa  CoaiL  di.  31,  [ch.  33.] 
Whetbor  the  general  doctrine  iu  the  case  of  Commonvxalth  y.  Young  ( l  Hall's  Joni^ 
nal,  «7,)  can  be  maintained,  in  iu  application  to  tliat  case,  it  qnite  a  different  qaradon. 

*  Among  the  extraordinary  opinions  of  Hr.  Jeffenon,  in  regard  to  govemment  in 
gaoeral,  and  eapedallj  to  the  goTemment  of  the  United  States,  none  atrikea  the  calm 
obMrrer  with  more  force  [ban  the  cool  and  calcnlating  manacr  in  •chicb  he  Burveyg  the 
probable  occurrence  of  domestic  rebelhons.  "  I  am,"  he  aajs,  "  not  a  fHend  to  a  Terj 
eiMigelic  gOTemment.  It  a  olwayi  opprcstire.  It  places  the  gOTeraois,  indeed,  more 
at  their  eaae,  at  the  expense  of  the  people.  The  late  rebellion  in  Massachuaetti  (in 
IT87)  has  given  more  alarm  than  I  think  it  should  have  done.  Calculate,  that  one 
rebeltioD  in  thirteen  ststsi,  in  the  coune  of  eleven  jeati,  U  but  one  for  each  etate  in  a 
centiuy  and  a  half.  No  cDunfry  ihoaid  bt  *a  long  vrUluM  one.  Nor  irill  any  degree  of 
power  in  the  hands  of  gOTeinment  prevent  inanrrectiona."  Letter  to  Mr.  Uadison,  in 
ITST ;  S  Jeffenon'*  Corresp.  S76.  Ii  it  not  sorpriaing  that  any  sutesouai  (hoald  haTo 
oreilaoked  tlie  horrible  evils  and  immense  expenses  which  are  attendant  npon  every 
rabeUion  t    The  lo8s  of  It^  the  sununaty  ezerdse  of  militaiy  power,  the  deiolationa  of 
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fj  1330.  As  there  are  incideotal  powers  belonging  to  the  United 
States,  in  their  sovereign  capacity,  eo  there  are  incidental  rights,  obli- 
gations, and  duties.  It  may  be  asked  how  tiiese  are  to  be  ascertained. 
In  the  first  place,  as  to  doties  and  obligationa  of  a  public  nature, 
tbey  are  to  be  ascertiuDdd  by  tixe  law  of  nations,  to  wUcb,  on  assert- 
ing onr  independence,  we  necessarily  became  subject.  Id  regard  to 
municipal  rights  and  obligations,  whatever  differences  of  opinion  may 
aiise  in  regard  to  the  extent  to  which  the  common  law  attaches  to  the 
national  government,  no  one  can  doubt  that  it  must  and  ought  to  be 
resorted  to,  in  order  to  ascertain  many  of  its  rights  and  obligaliona. 
Thus,  when  a  contract  ie  entered  into  by  the  United  States,  we  oata- 
rally  and  necessarily  resort  to  the  common  law,  to  interpret  its  terms 
and  ascertfun  its  obligations.  The  same  general  rights,  duties,  and 
limitations,  wMch  the  common  law  attaches  to  contracts  of  a  dmilar 
character  between  private  individuals,  are  applied  to  the  contracts  of 
iJie  government.  Thus,  if  the  United  States  become  the  bolder  of  a 
bill  of  exchange,  they  are  bound  to  the  auna  diligence,  as  to  ^ving 
notice,  in  order  to  charge  an  indorser,  upon  the  dishonor  of  the  bill,  as 
a  private  holder  would  be.'  In  like  manner,  when  a  bond  is  entered 
into  by  a  surety  for  tiie  &itliful  discharge  of  the  duties  of  an  office  by 
bis  principal,  the  nature  and  extent  of  the  obligation,  created  by  the 
instrument,  are  constantiy  ascertained  by  reference  to  the  common 
law ;  though  the  bond  is  pvea  to  the  govemnient  in  its  soverdgn 
capacity.' 

Uie  conntry,  and  dw  inordinate  expenditnn*  to  wliich  emj  rebellion  mntt  give  rife  1 
1m  not  the  great  object  of  ererj  good  goTemment  to  pnserve  and  peipetnale  domestic 
peace  and  the  sacnrity  of  propertf,  and  tbe  reasonable  eiijojnieDt  of  private  rights  and 
penonal  liberty?  If  a  state  is  to  Im  ton  into  foctiona  and  civil  nni  eTcrjeleren  years, 
is  not  tbe  whole  union  to  become  a  common  anfferer  1  How  and  when  ai«  soch  wan 
to  tenninale  1  Are  the  insnigeata  to  meet  rictory  or  defeat  1  Has  not  history  asta- 
bliabed  the  melancholy  tmlh,  that  constant  wars  laad  to  military  dictatonhip  and 
deapotism,  and  are  inconsistent  with  tbe  free  spirit  of  repnblican  govemtnenia  ?  If  tlie 
tranqnilliiy  of  the  nnion  is  to  be  disturbed  every  elerendi  year  by  a  dvil  war,  what 
r^oae  can  there  be  for  the  citizens  in  their  ordinary  pnnnits  >  Will  they  not  soon 
become  tired  of  a  republican  government  which  invilea  to  such  eternal  contests,  ending 
in  Mood,  and  mnrdcr,  and  rapine  t  One  cannot  bnt  UmI  far  more  sympathy  with  tbe 
opinion  of  Mr.  JeCforson  in  the  same  letter,  in  which  be  expoond*  the  great  political 
maxim,  "  Edn^te  and  inform  the  whole  masi  of  the  people."  3  Jefferson's  Correap.  376. 

'  VkUedSalaT.  Barker,  13  Wheat  R.  SM. 

•  gee,  among  other  cases.  Untied  StaUt  t.  £trl|pii(n'al:,  9  Wheat.  B.  7S0;  Farrar  t. 
EM(erf.Sbite>,BFeten's  11.873;  Smith  t.  OitUtd  Sate$,iFtUxi,'i  R.a»i;  IMedSblm 
r.  Tingej,  S  Pelers's  B.  119 ;  Dnittd  &ata  v.  Btfora,  3  Feten'i  B.  IS,  30. 
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CHAPTER  XXXn. 

PROBTBTnOITS  ON  TBB  inflTED   BTATttS. 

^  1331.  HATiKa  fiiuahed  this  review  of  the  powers  of  congress,  the 
order  of  the  subject  next  condoote  m  to  the  prohibitione  snd  limita- 
tions npoQ  these  powers,  which  are  contained  in  the  ninf^  section  of 
the  first  article.  Some  of  tJiese  have  already  been  under  disons^oo, 
and,  therefore,  will  be  pretermitted.' 

§  1382.  The  first  clause  is  as  follows :  "  The  migration  or  impwta- 
**  tioQ  of  snob  persons,  aa  amj  of  the  states  now  existing  shall  tiuak 
"  proper  to  admit,  shall  not  be  prohibited  by  the  congress  prior  to  the 
*'  year  one  thousand  eight  hundred  and  eight ;  bat  a  tax  or  doty  may 
^  be  imposed  on  snch  importation,  not  exceeding  ten  dollars  for  each 
*•  person." 

§  1333.  The  correspoDding  clause  of  the  first  drafl  of  the  oonstitn- 
ticoi  was  in  these  words :  "  Ko  tax  or  duly  shall  be  lud,  &c.,  on  the 
migration  or  importation  of  such  persons  as  tho  several  states  shall 
think  proper  to  admit ;  nor  shall  such  migration  or  importation  be  pro- 
lubited."  In  this  form  it  is  ob^ous  tiiat  the  migration  and  importa- 
tion of  slaves,  which  was  the  sole  object  of  the  clause,  was,  in  efiect, 
perpetuated,  so  long  as  any  state  sbonld  ohoose  to  allow  tlie  traffic. 
The  subject  was  afterwards  referred  to  a  committee,  who  reported  the 
clause  substantially  in  its  present  shape ;  except  that  the  limitation 
was  tiio  year  one  thousand  eight  hundred,  instead  of  one  thousand 
«^t  hundred  and  ei^t.  The  latter  amendment  was  snbelitated  by 
the  vote  of  seven  states  against  four ;  and,  as  thus  unended,  the  clause 
was  adopted  by  the  like  vot«  of  the  same  states.' 


>  Those  which  nipect  taxation  sad  the  regulation  of  commerce,  hare  been  con- 
sidered tindm  fonoBi  heads,  to  which  the  Uaned  reader  is  referred.  AMte,  tdL  IL, 
ch.  14,  IS. 

*  Jonm.  of  Convcutioii,  p.  SO,  ST5,  276,  386,  291,  SBS,  S5S,  STB;  3  Pitic  Hiat 
A.V>,p.  361, 363.  It  it  well  known,  aa  an  hUtodcal  ttct,  that  Sooth  Carolina  and 
Qaaigla  iuaisted  ^on  thii  Unitatioa  m  a  conditioB  of  the  niuon.  See  a  EUkX^  Deb. 
aaS,336i  8  EUist^  DA.  »7. 
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^  1834.  It  is  to  the  honor  of  America,  that  she  aHouId  have  set  tiie 
first  example  of  interdictiug  and  abolishing  &e  slaTo  trade,  in  modem 
times.  It  is  well  known,  that  it  constituted  a  grieTance,  of  which 
some  of  the  coloiues  compbuned  before  the  revolation,  that  the  intro- 
duction of  slaves  was  encouraged  hj  the  crown,  and  that  prohibitory 
laws  were  negatived.^  It  was  doubtless  to  have  been  wished,  that  the 
power  of  prohibiting  the  importation  of  slaves  had  been  allowed  to  be 
pnt  into  immediate  operation,  and  had  not  been  postponed  for  twenty 
years.  Sat  it  is  not  difficult  to  account,  either  for  this  restriction,  or 
for  the  manner  in  which  it  is  expressed.^  It  ought  to  be  conudered, 
as  a  great  point  guned  in  &vor  of  hnmanity,  that  a  period  of  twenty 
years  might  forever  terminate,  within  the  United  States,  a  tr^o, 
which  has  so  long,  and  bo  loadly  upbrwded  the  barbarism  of  modem 
policy.  Even  within  this  period,  it  might  receive  a  very  considerable 
disconragement,  by  curtuling  the  traffic  between  foreign  countries; 
and  it  might  even  be  totally  abolished  by  the  concnrreQce  of  a  few 
states.^  "  Happy,"  it  was  then  added  by  ^e  Federalist,  "would  it  be 
for  the  unfortunate  Africans,  if  an  equal  prospect  lay  before  them  of 
being  redeemed  from  the  oppressions  of  their  European  brethren."* 
Let  it  be  remembered  that,  at  this  period,  this  horrible  traffic  was  car- 
ried on  with  the  encouragement  and  support  of  eveiy  civilized  nation 
of  Europe ;  and  by  none  with  more  eagerness  and  enterprise,  than 
by  the  parent  country.  America  stood  forth  alone,  nncheered  and 
unmded,  in  stamping  ignominy  apon  th^  traffic  on  the  very  face  <^  her 
constitntion  of  government,  although  there  were  strong  temptations  of 
interest  to  draw  her  awde  from  the  performance  of  this  great  moral 
doty. 

§  1336.  Yet  attempts  were  made  to  pervert  this  cUuse  into  an 
objection  agmst  the  constitulion,  by  representiag  it  on  one  ade,  as  a 


'  Sm  3  EUkrt'l  DthtMt,  839 ;  1  Secret  Jonmal  of  Congnm.  378,  879. 

*  See  3  Elliot's  Debates,  9S,  aso,  XSl ;  9  Elliot'a  Debates,  33S  to  3SB.  In  tbe  origiiial 
draft  of  the  Declaration  of  Independence  bj  Mr.  Jeffenon,  there  is  a  yery  lining  p«n- 
graph  on  this  Bohject,  in  which  the  ilaTe-trade  is  denonnced,  "a»  a  piratical  wariara,  the 
opprobrimn  of  infidel  powen,  and  the  murfere  of  the  Christian  king  of  Great  Bntain, 
detemined  to  keep  open  a  maiket,  where  men  ahonld  be  bought  and  sold ;"  and  it  te 
added,  that  "  he  haa  proMitnted  hie  negative  for  nippreasiiig  erei?  legisIatiTe  attempt  to 
prohibit,  or  reatnin  ilils  execrable  commerce."  1  Jefferion's  Corre^Kindence,  H6,  in  Aa 
tac  simfle  of  the  original. 

»  TlieFed*«di«i,Ho.4S.  «  IMd.Ho.tt. 

VOL.  n.  17 
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erinunal  t(^eratioa  of  an  illicit  practice ;  and  oo  aootlier,  as  calculated 
to  prerent  Tolontar;  and  1>eiiefi(»al  emigntaoDS  to  America.^  Kothing, 
peritaps,  can  better  exemplify  the  spirit  and  manner,  in  wfaidi  the  oppom- 
tion  to  the  ccnstitotion  was  oiHidocted,  than  this  Out.  It  was  notorioos, 
that  the  postpmiement  of  an  immediate  abolition  was  indisp^isaUe  to 
Bocore  the  adoption  of  the  oonstitatioQ.  It  was  a  necessaiy  aacrifioe 
to  the  prejndioes  and  interests  of  a  portion  of  tiie  southern  states.* 
Tbe  glory  of  the  acUovement  ia  scarcely  lessened  by  its  having  been 
gradual,  and  by  steps  nlent,  bat  iireslBtible. 

§  13S6.  Congress  lost  no  time  in  interdicting  the  traffic,  as  far  as 
their  power  extended,  by  a  prohibition  of  Americaa  citizens  carrying 
it  on  between  foreign  countries.  And  as  socm  as  the  stipulated  period 
cS  twenty  years  had  expired,  congress,  by  a  pro^iective  le^slation  to 
meet  the  exigency,  abolished  the  whole  traffic  in  erery  direction  to 
dtizens  and  residents.  Mild  and  moderate  laws  were,  however,  foood 
insufficient  for  the  purpose  of  patting  an  end  to  the  practice ;  and  at 
length  congress  found  it  necessary  to  declare  the  slave  trade  to  be  a 
ivraey,  and  to  punish  it  with  death.'  Thus  it  has  been  eleyated  in  the 
otrialogoe  of  crimes  to  this  *  bad  eminence '  of  giult ;  and  has  now 
annexed  to  it  tiie  in&uny,  as  well  as  the  retributive  justice,  wUch 
belongs  to  an  ofience  equally  agunst  the  laws  of  God  and  man,  the 
States  of  humanity,  and  the  solemn  precepts  of  religion.  O&er 
dviliaed  nations  are  now  alive  to  this  great  duty ;  and  by  the  noble 
exertions  of  tiui  British  government,  there  is  now  every  reason  to 
believe,  that  tLe  A&ican  slave-trade  will  soon  become  extinct ;  and 
thus  aootfaer  triutaph  <^  virtue  would  be  obtained  over  brutal  violenM 
and  unfeehng  cruelty,*  ' 

§  183T.  This  clatae  of  the  constitntioa,  respecting  the  impwtation 
of  slaves,  is  mamfes^y  ui  excepti<m  from  the  power  of  regulating 
commerce.  Migration  Mems  appropriately  to  apply  to  voluataiy  arri. 
vals,  as  importation  does  to  involuntary  arrivals ;  and,  so  far  as  an 
exception  &om  a  power  proves  itb  existence,  this  provee,  that  the  power 
to  regulate  commerce  applies  equally  to  tbe  regolatioa  of  vessels 


>  TtMFed(nllft,No.4S;  9  EUiofi  BtbMa*,  S39, 33« ;  8  Ellia^B  Dabatta,  850,  SSI. 

■  8  Elliott  DeteM,  S3S,  336  {  1  Lloyd's  DdwlH,  805  t»  313 ;  SEUiofi  IMMMt,K; 
U.  ano,  191 ;  I  Ellkrt^i  Dstwtg*,  00 ;  1  Twk.  BUcfc.  Comm.  ^.  190. 

■  Act  of  1830,  ch.  113. 

*  8m  I  Eent^  OnniB.  Lact  9,  p.  179  to  1S7. 
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employed  in  the  tnnepordiig  men,  vho  pass  from  place  to  pi&oe  Tolon- 
tuily,  as  to  tiiose  who  pa«8  involuntanly.' 

^  1888.  The  next  danse  is,  "  The  privilege  of  the  irrit  of  habeas 
"  corpus  shall  not  be  sospended,  imlesa  when,  in  casee  of  rebellion  or 
"iavanon  the  paUic  safety  may  require  it" 

1 1389.  In  order  to  onderstand  Uie  meaning  of  the  terms  here  uaed, 
it  will  be  necessary  to  have  recooiBe  to  the  common  law ;  for  in  no 
odiei  way  cui  we  amre  at  the  true  definition  of  the  writ  of  habeas 
oorpos.  At  the  commtm  law  there  are  rarjoua  writs,  called  writs  cX 
habeas  corpus.  But  the  particnlar  one  here  spoken  of  is  that  great 
and  celebrated  writ,  used  in  all  cases  of  illegal  confinement,  known  by 
the  name  of  the  writ  of  iabeat  wrpua  ad  tuijideadumy  (Urected  to  the 
person  dettuning  a&otlier,  and  demandmg  him  to  produce  the  body  of 
&e  prisoner,  with  the  day  and  oause  of  his  caption  and  detention, 
ad  faeiendttm,  tvUfjiciendum,  et  rtapimdum,  to  do,  submit  to,  and 
reoeire,  whateoever  tlte  jndge  or  court,  awarding  such  writ,  shall  otai- 
nder  in  tliat  behalf.'  It  is,  therefore,  justly  esteemed  the  great  bul- 
wark of  personal  liberty ;  since  it  is  the  appropriat«  remedy  to  ascertun 
whetiier  any  person  is  rightfully  in  confinement  or  not,  and  the  oause 
of  his  c<Hifinement ;  and  if  no  sufficient  groimd  of  detention  appears, 
the  jiMty  is  entitled  to  his  immediate  discharge.  Tlua  writ  is  most 
beneficially  constmed ;  and  is  applied  to  every  case  (^  illegal  restraint, 
whatever  it  may  be  ;  for  eveiy  restraint  upon  a  man's  liberty  is,  ia  the 
eye  of  the  law,  an  imprisonment,  wherever  may  be  the  place,  or  what- 
ever may  be  the  maimer,  in  wluch  the  restraint  is  effected.^ 

^  1840.  Mr.  Jostice  Blaok8tone<  has  remarked  with  great  force, 
that "  to  bereave  a  man  of  life,  ot  by  violence  to  confiscate  his  estate 
without  aocusatioa  or  trial,  would  be  so  groea  and  notorious  an  act  4^ 
despotism  as  must  at  once  convey  the  alarm  of  tyranny  througjioQt 
the  whole  kingdom.  But  confinement  of  &e  perscoi  by  aeoretiy  hm* 
rying  him  to  jul,  where  his  sufferings  are  onknown  or  fi>rgotten,  is  a 
leas  public,  a  less  striking,  and  therefore  a  more  dangerous  engine  of 
arbitrary  foroo."  *  While  fte  justice  of  the  remaric  most  be  felt  by 
all,  let  it  be  remembered,  that  the  right  to  pass  bills  of  attuuder  in 


'  GtU<m>r.C^ibi,»WlMM.B.  1,316,  S17-,  Id.  SOe,  907,911;  Id.  «W. 

*  3  Bl>dL  Conm.  131. 

*  3  Kent,  Comm.  Lect.  S4,  p.  33,  &c.  (S  edit.  p.  IS  to  33.) 

*  1  BlacL  Comm.  186. 
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the  British  parliameDt  still  enables  that  body  to  exercise  the  sammaiy 
and  aviol  power  of  taking  a  man's  life,  and  confiscating  his  estate, 
withont  accnsataon  or  trial.  The  learned  commentator,  however,  has 
Blid  over  this  sabject  with  anrprising  delicacy.^ 

§  1341.  In  England  this  is  a  high  prerogative  writ,  issuing  out  df 
the  Court  of  King's  Bench,  not  only  in  term  time,  but  in  vacation, 
and  runiung  into  all  parte  of  the  king's  dominions ;  for  it  is  said,  that 
the  king  ia  entitled,  at  all  times,  to  have  an  accooot,  why  the  liberty 
of  any  of  lus  subjects  is  restrained.  It  b  grantable,  however,  as  a 
matter  of  right,  ex  merito  Justitiw,  upon  the  application  of  the  subject.' 
In  England,  however,  the  benefit  of  it  was  often  eluded  prior  to  the 
r«gn  of  Charles  the  Second ;  and  especially  dnring  the  reign  of 
Charles  the  Urst.  These  pitiful  evasions  gave  rise  to  the  famona 
Habeas  Corpus  Act  of  81  Car.  2,  c.  2,  wluch  has  been  frequently 
considered  as  another  magna  charta  in  that  kingdom ;  and  haa 
reduced  the  general  method  of  proceei^gs  on  these  writs  to  the  tme 
standard  of  law  and  liberty.^  That  statute  has  been,  in  substance, 
incorporated  into  the  jurisprudence  of  eveiy  state  in  the  union ;  and 
tiie  right  to  it  has  been  secured  in  most,  if  not  in  aU,  of  the  state  eon- 
stitations,  by  a  proviraon  amilar  to  that  existing  m  the  constitution  of 
the  Umted  States.*  It  b  not  without  reason,  therefore,  that  the  com- 
mon law  was  deemed  by  our  ancestors  a  part  of  the  law  of  the  land, 
Imnight  with  them  upon  their  emigration,  so  far,  as  it  was  suited  to 
their  circumstances ;  aince  it  affijrds  the  amplest  protection  for  their 
lights  and  persimal  liber^.  Congress  have  vested  in  the  courts  of 
the  United  States  full  authority  to  issue  this  great  writ,  in  cases  falling 
properly  witlun  the  jurisdiction  of  the  national  government.^ 

§  1342.  It  is  obvious,  that  cases  of  a  peculiar  emergency  may 
arise,  which  may  justify,  nay,  even  require,  the  temporary  suspennon 
of  any  right  to  the  writ.  But  as  it  has  frequently  happened  in  foreign 
countries,  and  even  in  England,  that  t^e  writ  has  upon  various  pre- 
texts and  occadons  been  suspended,  whereby  persons  apprehended 
upon  suspicion  have  suffered  a  long  imprisonment,  sometimes  &om 


*  4  Black.  Comm.  259. 

■  4  Lut  390;  1  Eent^a  Comm.  Lect.  S3,  p.  at,  (p.  9S  to  3!;]  3  Black.  Comm.  133. 

*  3  Black.  Comm.  135, 136;  S  Kent's  Comm.  Lect.  94,  p.  SS,  23,  (Sd  edit  p.  26  to  32.) 

*  3  EeofB  Comm.  L«ot.  3*,  p.  23,  24,  {3d  edit  p.  26  to  32.) 

■  Ex  pott  BoBmm,  Ac,  4  Cruch,  TS ;  8.  C.  8  Feten'i  Cond.  B.  3S. 
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design,  and  Botnetimes  became  they  were  forgottes,^  the  light  to  sus- 
pend it  is  expresalj  confined  to  caaes  of  rebellion  or  invasion,  where 
the  public  safety  may  require  it.  A  rery  jngt  and  wholesome  restnuat, 
whidi  onta  down  at  a  blow  a  frnitfol  means  of  oppression,  capable  of 
being  abused  in  bad  times  to  the  worst  of  purposes.  Hitlierto  no  stu- 
peosion  of  the  writ  has  ever  been  aathorised  by  congress  since  tiie 
establishment  of  the  constitution.^  It  would  seem,  aa  the  power  is 
j^ven  to  congress  to  suspend  the  writ  of  habeas  corpus  in  csms  of 
rebeUitn  or  uarasion,  titat  the  right  to  judge,  whe^er  exigency  had 
arisen,  must  ezclufflvely  belong  to  that  body.' 

^  1343.  The  next  clause  is,  "  No  bill  of  attunder  or  ex  pott  faeto 
**  law  shall  be  passed." 

§  1344.  Sills  of  attunder,  as  they  are  technically  called,  are  such 
special  acts  of  the  legislature,  as  inflict  capital  punishments  upon  per 
sons  supposed  to  be  guilty  of  high  oSencea,  such  as  treas(Hi  and  felony, 
without  any  conviction  m  the  ordinary  course  of  judicial  proceedings. 
If  an  act  inflicts  a  milder  degree  of  punishment  than  death,  it  is  called 
a  bill  of  puns  and  penalties.*  But  in  the  sense  of  the  constitution,  it 
eeema,  that  bilk  of  atttunder  include  bills  of  ptuos  and  penalties ;  fot 
the  supreme  court  have  said,  "A  bill  of  attainder  may  affect  the  life 


>  3  Black.  Comm.  187,  ISS;  1  Tuck.  BlMk.  Comm.  App.  S91,  393. 

*  Mr.  JeftereOD  expressed  a  decided  objectioii  againit  the  power  to  nupend  the  writ 
of  Iwbeu  corpoa  in  uif  rase  wbaleTer,  declaring  himself  in  f<ror  of  "  the  eternal  and 
tmrem'ittiBp  fbrce  ^  the  habeaa  corptu  taws."  a  JeBenon's  Coneep.  374,  391.— 
"  Wbr,"  Mid  Iw  oAnotlier  occasion,  "  suspend  the  writ  of  habeas  cwpu  in  inmiiTM- 
tloBS  aad  rebellions !"  —  "  If  the  pablic  safety  reqnire*,  that  the  goTGnunent  should 
bsve  a  man  imprisoned  on  less  probable  testimony  in  those,  than  in  other  emoigendea, 
let  him  be  taken  and  tried,  rtlaJcot  and  ntritd,  while  the  necessity  eontLDaea,  only  givtng 
him  redi«s*  against  the  gOTeniment  for  damages."  3  Jefferson's  Conesp.  344.  Yet  tha 
Oltly  attempt  ercr  made  in  ecngresa  to  saspend  the  writ  of  habeas  corpns  was  during  hia 
admitiiitration,  on  occasion  of  the  supposed  treasonable  conspiiacy  of  Col.  Aaron  Bmr. 
Ml-  Jefferson  sent  a  message  to  congress  on  the  sabject  of  that  cani|nracy  on  S3d  Jann- 
ary,  1807.  On  the  next  day,  Mr.  Giles  of  the  senate  moved  a  cosnmlBse  ta  consider 
the  expediency  of  suspending  the  writ  of  habeas  corpns  be  appointed,  and  the  motion 
pnruled.  The  committee  (Mr.  Giles,  chairman)  reported  a  hill  tor  this  pnrpoae-  The 
hill  pasaed  the  senate,  and  was  r^ected  in  the  hoose  of  repre*enlati*M  by  a  role  of  113 
fM  the  rejection,  agsdnat  19  m  its  &vor.  Bee  3  Senate  Jonmnl,  39d  January,  1807, 
p.  in ;  Id.  ISO,  131.  S  Jownal  of  Hoaae  of  Be^eeeotMiTra,  Mlh  JaotMiy,  1007, 
p.  500,  SSI,  BBl. 

>  Jfar(iiiT.Mp(i,)iWhe*i.B  19.  BeealMlTqdtKack.Comm.App.9n;  IKenff 
Comm.  Led.  II,  (Sdedit  p.  16t  WMB.) 

*  s  W«wkMB^l4iw  Un  ssa. 
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of  an  iadindaal,  or  may  confiacate  Ms  property,  or  both."  ^  In  sach 
easee,  the  legislature  assumes  judicial  ma^tracy,  pronouncing  apcm 
the  goilt  of  the  party  without  any  of  the  common  forms  and  guards  of 
trial,  and  satisfying  itself  vith  proofe,  when  such  proofe  are  vithin  its 
reach,  vhether  they  are  conformable  to  the  roles  of  evidence,  or  not. 
In  short,  in  all  snch  cases,  the  legislature  exercises  the  highest  power 
of  sovereignty,,  and  what  may  be  properly  deemed  an  irresponsble 
despotic  discretion,  being  governed  solely  by  vhat  it  deems  political 
neoesnty  or  expediency,  and  too  often  under  the  influence  of  unreason- 
able fears,  or  nnfonaded  suspicions.  Such  acts  hare  been  ofUn 
resorted  to  in  foreign  govemmento,  as  a  common  en^e  of  state ;  and 
even  in  Enf^and  they  have  been  pushed  to  the  most  extravagant 
extent  in  bad  times,  reacldng,  as  well  to  the  absent  and  the  dead,  as  to 
the  living.  Sir  Edward  Coke^  has  mentioned  it  to  be  among  the 
transcendent  powers  of  parliament,  that  an  act  may  be  passed  to 
attamt  a  man,  after  he  is  dead.  And  the  reigmng  monarch,  who  was 
shun  at  Bosworth,  is  said  to  have  been  attunted  by  an  act  of  parlia- 
ment a  few  months  aft«r  his  death,  notwithstanding  the  absurdity  of 
deeming  him  at  once  in  possesaon  of  the  throne  and  a  trwtor.^  The 
pomshment  has  often  been  inflicted  without  calling  upon  the  party 
accused  to  answer,  or  without  even  the  formality  of  proof;  and  some- 
times, because  the  law,  in  its  ordinary  course  of  proceedings,  would 
acquit  the  ofiender.*  The  injustice  and  iniquity  of  such  acts,  in 
general,  constitute  an  irresiatible  argument  agtunst  the  existence  of  the 
power.  In  a  free  government  it  would  be  intolerable ;  and  ih  the 
hands  of  a  reigmng  faction,  it  might  be,  and  prol^bly  would  be, 
abused  to  the  nun  and  death  of  the  most  virtuous  citizens.'    Bills  of 


>  FItlclitr  T.  Pedc,  6  Crauch,  B.  138 ;  S.  C.  S  Feten'i  Cond.  B.  Sis ;  1  Kenf s  Comio. 
lect  19,  p.  38£. 

■  4  Coke.  Inst  SB,  37. 

*  3  Woodeaon'i  fcect  693,  634. 

*  3  WoodMau'i  Lect.  6S4. 

*  Dr.  Pilej  haa  itroDglj  sbown  Hg  disapprobation  of  Uws  of  thii  lort.  I  quote  horn 
him  ft  ihort  bnt  pregnant  paaaage.  "TMb  fnndamental  rale  of  dTil  jnrupmdcuce  ii 
violated  in  tlie  caw  of  acta  of  attainder  or  confiuatioii,  in  biUa  at  ptita  and  penaltdei, 
and  in  all  ex  poit  Jaito  lam  whatever,  in  wMch  parliament  eseiciaes  the  double  office  of 
lagialators  and  jodge.  And  whoerer  either  andentanda  the  raloe  of  the  rale  iCielf,  or 
eollecta  tlie  history  of  thoM  iostancea,  in  vhich  it  has  been  inraded,  will  be  induced,  I 
beliere,  to  a^noiriedge,  that  it  bad  been  wiser  and  aafar  never  to  liare  departed  from  it. 
He  will  confeN  at  letat,  ihM  nothing  but  the  moet  maniftet  and  immediate  peril  of  tha 
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diis  Bort  hare  been  most  nso&lly  passed  in  England  in  times  of  rebellion, 
or  of  gross  sabserneiicj  to  the  crown,  or  of  violent  political  excite- 
mebto ;  perieds,  in  which  til  nations  are  most  liable  (as  well  the  free, 
as  the  enslaved)  to  forget  their  dntiea,  and  to  trample  upon  the  rights 
and  Uberties  of  others.' 

§  1345.  Of  the  same  class  are  ex  pott  facto  laws,  that  ia  to  say, 
(in  a  Uteral  sense,)  laws  passed  after  the  act  done.  The  terms, 
ex  pott  facto  laws,  in  a  comprehensive  sense,  embrace  all  retrospective 
lavs,  or  laws  governing  or  controlling  past  transacdons,  whether  they 
are  of  a  civil,  or  a  criminal  natare.  And  there  have  not  been  wanting 
learned  minds,  that  have  contended,  with  no  small  force  of  authority 
and  reasoning,  that  such  ought  to  be  the  interpretation  of  the  terms  in 
Hie  constitution  of  the  Umted  States.'  As  an  original  question,  the 
argument  would  be  entitled  to  grave  consideration ;  but  the  current  of 
opnion  and  authority  has  been  so  generally  one  way,  as  to  the  meao- 
ing  of  this  phrase  in  the  state  constitutions,  as  well  as  in  that  of  the 
United  States,  ever  since  their  adoption,  that  it  is  difficult  to  feel,  that 
it  is  DOW  an  open  question.^  The  general  interpretation  has  been,  and 
is,  that  the  phrase  applies  to  acts  of  a  criminal  nature  only ;  and  that 
the  prohibition  reaches  every  law,  whereby  an  act  is  declared  a  crime, 
and  made  pumshable  as  such,  when  it  was  not  a  crime,  when  done ;  or 
whereby  the  act,  if  a  crime,  is  aggravated  in  enormity,  or  punishment ; 
or  whereby  different,  or  less  evidence,  is  required  to  convict  an 

commonweiltb  irill  jastify  a  repediion  of  these  dangeiODB  examples-  If  the  lam  <n 
beiiig  do  not  punish  bq  oOendei,  let  him  go  oDpaaUhed ;  let  the  legislature,  admODuhed 
of  tht  defect  of  die  laws,  proride  against  the  connnission  of  future  rrimea  of  the  wme 
sort  The  escape  of  oue  delioquent  can  ncTer  prodace  so  much  harm  to  the  commtmitj, 
as  maj  arise  fraia  the  infraction  of  a  mle,  npon  which  the  pnrilj  of  public  justice,  and 
the  existence  of  dvil  libertj,  essentiallj  depend," 

>  See  1  Tucker's  Black.  Conun.  App.  293, 333;  Bawie  od  Const,  ch.  10,  p.  119.  See 
Gxyei-  T.  TV/air,  *  Dall.  R.  M.  Mr.  WoodesoD,  in  his  Law  teciares,  (Lett.  41,)  has 
devoted  «  whole  lecture  to  this  subject,  which  is  full  of  instruction,  and  will  reward  the 
diligent  perusal  of  the  student.  2  Woodeson's  Law  Lect  621.  During  the  American 
rerolailon  this  power  was  oicd  with  a  most  unsparing  hand ;  and  it  has  been  a  matter  of 
i^ret  in  succeeding  times,  liowever  much  it  may  have  been  applauded  Jiagnuite  bdio. 

■  Hr.  Justice  Johnson's  Opinion  In  SotterJtt  t.  i/aCAncson,  2  Pelers's  R.  116,  andnola, 
id.App.  6B1,  Jh:.)  2  Elliot's  Debates,  3S3;  4  WheaL  R.  5TS,  notai  Ogdenr.  Saiader*, 
12  Wheat  R.  286. 

'  See  Oiider  t.  BtiU,  3  DaU.  316  i  FUt^er  v.  Fade,  6  Cranch,  13S ;  S-  C.  I  Petera's 
Cond.  R.  172 ;  2  Peters's  Cond.  R.  308 ;  The  Federalist,  No.  44,  84  ;  Jonm.  of  Conren- 
tioit,  Supp.  p.  431  j  3  Amer.   Mus.  S3S;   2  Elliot's  Debates,  343,  363,  354;  OpiI»  T. 

Samdtn,  IS  Wheat.  B.  see,  303, 339, 330, 335 ;  1  Kent,  Conun.  Lect  19,  p.  SSI,  38S. 
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offeader,  than  iras  reqmred,  -when  the  act  was  committed.  The 
Bapreme  court  hare  girea  the  following  definition :  "An  ex  pott  facto 
law  ia  one,  wtucli  renders  an  act  ponlshaftle  in  a  manner  in  which  it 
was  not  punishable  when  it  was  committed."  ^  Such  a  law  may  inflict 
penalties  on  the  person,  or  may  inflict  peconiaiy  penaltieB,  which  swell 
the  public  treasoiy.^  Laws,  however,  which  mitigate  the  character  or 
pnnisbment  of  a  cnme  already  comnutted,  may  not  fall  within  the 
prohibition,  for  they  are  in  faror  of  the  citiaen.' 

^  1346.  The  next  clause  (pasdng  by  snch  as  hare  been  already 
conradered)  is,  *'  No  money  shall  be  drawn  from  the  treasury  bat  in 
"  consec|uence  of  ^propriations  made  by  law.  And  a  regular  8tat«- 
"  ment  and  account  of  die  receipts  and  expenditureB  of  all  pubUc 
"  money  shall  be  published  from  time  to  time." 

§  1347.  This  clause  was  not  in  the  ori^al  draft  of  the  constitu- 
tion ;  but  the  first  part  was  subsequently  introduced  upon  a  report  <^ 
a  committee ;  and  the  latter  part  was  added  at  the  very  close  of  the 
cosrention.* 

^  1348.  The  object  is  apparent  upon  the  slightest  examination.  It 
IB  to  Becnre  regularity,  punctuality,  and  fidelity,  in  the  disbursementa 
of  the  public  money.  As  all  the  taxes  rfused  from  the  people,  as  well 
as  the  rerennes  arising  tiom  other  sources,  are  to  be  applied  to  Ae 
discharge  of  the  expenses,  and  debts,  and  other  engagements  of  the 
goremment,  it  is  highly  proper,  that  congress  should  possess  the  power 
to  decide  how  and  when  any  money  should  be  applied  for  these  pur- 


>  FUldier  t.  Pah,  6  Cnmcb,  19B;  8.  C.  3  Peten'a  ConiL  B.  323.  {The  nprane 
oonrt  of  (he  Uniud  Slaiea  htu  no  tight  to  pronaonce  an  act  of  the  l^pslatnrs  -void,  u 
eoDli«i7  to  (he  conatitation  of  the  United  State*,  from  the  mere  &ct,  that  it  divesta 
aniacedeDt  vested  rights  of  property.  The  coaslitaliOD  of  ths  TJnited  Siatei  doei  not 
prohibit  thi  states  from  passing  retroapective  lews  genemUy,  bat  oolj  expoitjacto  laws. 
Nov,  it  has  been  solemnly  settled  bj  iha  canit,  that  the  phrase  a  pint  fiteto  Uws,  i*  not  • 
applicable  to  civil  laws,  but  to  penal  and  criminal  laws,  irtiich  ponith  no  pai^  for  acts 
antecedently  done,  which  were  not  punishable  at  all,  or  not  pnoiahable  to  the  extent  or 
in  the  manner  prescribed.  In  short,  tx  peit  facto  laws  relate  to  penal  and  criminal  pro- 
ceedings, which  impose  penaltjes  or  forfeitures,  and  not  to  (stU  proceediDgs,  which  a^bet 
private  rif^ts  retrospectively.  Per  llr.  Jnilice  Storj,  in  Woitan  t.  Jfsroo-,  S  Petera's, 
8.C.  R.1I0.] 

•  Ibid. 

*  Rawle  on  Constitntion,  ch.  10,  p.  119;  1  Tnck.  Black.  Comm.  App.  398  ;  1  Eent, 
Comm.  Lect.  19,  p.  881, 383;  Sergeant  on  Constitntion,  cL  98,  [ch.  30j;  dUtrT.B*", 
3  J>all.  R.  986. 

«  Joanud  of  CooTBntkM,  319, 338, 34a,  SH,  878. 
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poees.  If  it  were  otherwise,  the  executive  would  posBess  an  unbounded 
power  over  the  public  parse  of  the  nation ;  and  might  apply  all  its 
moneyed  resources  at  Us  pleasure.  The  power  to  control  and  direct 
the  appropriations,  constitntes  a  most  useful  and  salutary  check  upon 
profusion  and  extravagance,  as  well  as  upon  corrupt  influence  and 
public  peculation.  In  arbitrary  govemments,  the  prince  levies  what 
money  he  pleases  from  his  subjects,  disposes  of  it  as  he  thinks  proper, 
Mid  is  beyond  responsibility  or  reproof.  It  is  wise  to  interpose,  in  a 
republic,  every  restnunt,  by  which  the  public  treasure,  the  conunon 
fund  of  all,  should  be  applied,  with  unshrinking  honesty,  to  such 
objects,  as  le^tim&tely  belong  to  the  common  defence,  and  the  general 
wel&re.  Congress  is  made  the  guardian  of  this  treasure ;  and  to 
make  their  responsibility  complete  and  perfect,  a  regular  account  of  the 
receipts  and  expenditures  is  requred  to  be  published,  that  the  people 
may  know  what  money  is  expended,  for  what  purposes,  and  by  what 
authority. 

§  1349.  A  learned  commentator  has,  however,  thought  that  the  pro- 
vision, though  generally  exoellent,  is  defective  in  not  having  enabled 
the  creditors  of  the  government',  and  other  persons  having  rested 
olums  agunst  it,  to  recover,  and  to  be  paid  the  amount  judicially 
aBcertuned  to  be  due  to  them  out  of  the  public  treasury,  without  any 
appropriation.^  Perhaps  it  is  a  defect.  And  yet  it  is  by  no  means 
certain,  that  enls  of  an  oppo^te  nature  might  not  arise,  if  the  debts, 
judicially  ascertained  to  be  due  to  an  individual  by  a  regular  judgment, 
were  to  be  pud,  of  course,  oat  of  the  public  treasury.  It  might  ^ve 
an  opportunity  for  collu^(m  and  corruption  in  tiie  management  of  sulfa 
between  the  cliumant,  and  the  officers  of  the  government  entrusted 
with  the  performance  of  this  duty.  Undoubtedly,  when  a  judgment 
has  been  fairly  obtained,  by  which  a  debt  against  the  government  is 
clearly  made  out,  it  becomes  the  duty  of  congress  to  provide  for  its 
payment ;  and,  generally,  though  certainly  with  a  tarcUnesa,  which 
has  become,  in  some  sort,  a  national  reproach,  tius  duty  is  chaoharged 
by  congress  in  a  spirit  of  just  liberality.  But  still,  tiie  known  fact, 
that  the  subject  must  pass  in  review  before  congress,  induces  a  cau- 
tion and  mtegrity  in  making  and  sabstantiating  dums,  which  would  in 
a  great  measure  be  done  away,  if  the  claim  were  subject  to  no 
restraint  and  no  revision. 

>  1  Twk.  Black.  Conun.  App.  3S3  to  3M. 
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^  1350.  The  next  clause  is,  "  Ko  title  of  nobility  shall  be  granted 
"  hj  the  United  States ;  and  no  pereOD  holding  any  office  of  pro&t  or 
"  troBt  under  them,  ahall,  vithoat  the  consent  of  the  congress,  accept 
"  of  aoy  present,  emdoment,  office,  or  title  of  any  kind  whatever, 
*'  &oin  any  king,  piince,  or  foreign  state." 

§  1351.  This  clause  seems  scarcely  to  require  even  a  pasung  notice. 
As  a  perfect  equality  is  the  baas  of  all  our  institutions,  state  and 
national,  the  prohibition  agunst  the  creation  of  asy  titles  of  nobility 
seems  proper,  if  not  indispensable,  to  keep  perpetually  alive  a  jnst 
sense  ot  this  important  tmUi.  Distincti<»is  between  citizens  in  regard 
to  rank,  would  soon  lay  the  foundation  of  odious  clsdms  and  privileges, 
and  ailentiy  subvert  the  spirit  of  independence  and  personal  dignity, 
which  are  so  often  proclumed  to  be  the  best  security  of  a  repablicaa 
government.^ 

^  1352.  The  other  clause,  as  to  the  acceptance  of  any  emoluments^ 
title,  or  office,  &om  foreign  governments,  is  founded  in  a  just  je^ousy 
of  foreign  influence  of  every  sort.  Whether,  in  a  practical  sense,  it 
oan  jooduce  much  effect,  has  been  thought  doubtful.  A  patriot  wiS 
not  be  Ukely  to  be  seduced  from  his  duties  to  tus  country  by  tiie 
acceptance  of  any  title,  or  present,  firom  a  foreign  power.  As  in- 
triguing, or  corrupt  agent,  will  not  be  restruned  &om  guilty  machina- 
ioD8  in  the  service  of  a  foreign  state  by  such  constitutional  restrictions. 
Still,  however,  the  provinon  is  highly  important,  as  it  puts  it  out  of 
the  power  of  any  officer  of  the  govenusent  to  wear  borrowed  honors, 
vriiioh  shall  enhance  his  supposed  importance  abroad  by  a  titular  dignitr^ 
at  home.'  It  a  singular,  that  there  should  not  have  been,  for  the  same 
object,  a  general  prohibition  against  any  citizen  whatever,  whether  in 
private  or  public  life,  accepting  any  foreign  titie  of  notnlity.  An 
amendment  for  this  purpose  has  beat  recommended  by  congress ;  bat, 
as  yet,  it  has  not  received  the  ratification  of  the  constitatioQal  nmnber 
of  states  to  make  it  obligatory,  probably  &om  a  growing  sense,  that  it 
is  wholly  unnecessary  .B 


>  The  F«aeRd]«t,  No.  84. 

•  I  Tuck.  BUck.  Comm.  App.  9»5,  IH ;  lUvlaon  Conititiiiioii.cb.  10,  p.  119,ia& 

'  Bawl*  on  Cooitttntiaii,  ch.  10,  p.  ISO. 
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CHAPTER  XXXm. 

PROHIBmOHS  OH  rHB   STATES. 

§  1863.  The  tenth  section  of  the  first  article  (to  which  we  are  now 
to  proceed)  contuna  the  prolubitionB  ftnd  restrictionii  npon  the  anthor- 
ity  of  the  states.  Some  of  these,  and  especially  those  which  regard 
the  power  of  taxation,  and  the  regulation  of  commerce,  hare  already 
passed  under  conmderation ;  and  will,  therefore,  he  here  omitted.  The 
odiers  will  be  examined  in  the  order  of  the  text  of  the  constitation. 

§  1354.  The  first  clause  is,  "  No  state  shall  enter  into  any  treaty, 
"  alliance,  or  confederation ;  grant  letters  of  marqne  or  reprisal ;  coin 
**  money ;  emit  hills  of  credit ;  make  any  thing  but  gold  and  alver  coin 
"  a  tender  in  payment  of  debts ;  pass  any  bUl  of  attunder,  ex  poet 
**faeto  law,  or  law  impairing  the  obligation  of  contracts,  or  grant  any 
"title  of  nobility."  J 

§  1355.  The  prohitntion  against  treaties,  alliances,  and  confedera- 
tions, con9titut«d  a  part  of  tlie  articles  of  confederation,'  and  was  from 
thence  transferred  in  substance  into  the  constitution.  The  sound  policy, 
nay,  the  necessity  of  it,  for  the  preservation  of  any  national  govern- 
ment, is  so  obvious,  as  to  strike  the  most  careless  mind.  If  every  state 
were  at  liberty  to  enter  into  any  treaties,  alliances,  or  confederacies, 
with  any  foreign  state,  it  would  become  utterly  subverrave  of  the 
power  confided  to  the  national  govemment  on  the  same  subject. 


'  In  the  odgtnal  draft  of  the  cooititadoii,  some  of  tbeM  pnihfbitorj  duuea  were  not 
liiMrted ;  and  pwticnlulf  che  last  clatue,  probiUdng  a,  state  bi  pau  mj  bill  of  attain' 
der,  ex  jxat  faOe  law,  oi  law  imtMdriag  the  obligation  of  comcacts.  The  former  part 
WM  inserted  by  t,  vote  of  seren  states  against  three.  Tha  latter  was  inserted  in  the 
MTised  dnA  of  the  constitation,  and  adopted  at  the  cloae  of  the  coDTention,  whether 
with,  or  withoDt  opposilioD,  doea  not  appear.*  It  was  probably  suggested  by  the  eUiue 
in  the  ordinance  <^  ITST,  (Art  !,)  which  declared,  "that  Dolawonghtio  be  made,  Ac, 
ibat  shall  inlertbnwitb,  or  afiect  private  coDtrscti,  or  engagemenli,  Amhi  yUs,  and  witb- 
ovt  fimnd,  pravioiuly  fetmed." 

•Art.  8. 

*  Jognal  of  Oasnodta,  pii  KT,  3)1^  3W,  Sn,  Dft 
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EngagemeiitB  might  be  entered  into  by  difierent  atatea,  utterly  hostile 
to  the  interests  of  neighboring  or  distant  states ;  uid  thus  the  internal 
peace  and  harmony  of  the  union  migbt  be  destroyed,  or  put  in  jeo- 
pardy. A  foundation  might  thus  be  hud  for  preferences  and  retaliatory 
systems,  vhich  would  render  the  power  of  taxation,  and  the  regolatiou 
of  commerce,  by  the  nataonal  government,  utterly  futile.  Beadea ; 
the  intimate  dangers  to  the  union  ought  not  to  be  overlooked,  by  thus 
nonrislung  within  its  own  bosom  a  perpetual  source  of  foreign  corrupt 
influence,  which,  in  tames  of  politdcal  excitement  and  war,  might  be 
wielded  to  the  destruction  of  the  independence  of  &e  conntiy.  This, 
indeed,  was  deemed,  by  the  authors  of  the  Federalist,  too  clear  to 
require  any  illustration.^  The  corresponding  clauses  in  ^e  confedera- 
tion were  still  more  striaig,  direct,  and  exact,  in  their  language  and 
import. 

^  1356.  The  prohibition  to  grant  letters  of  marque  and  reprisal 
stands  upon  the  same  general  ground ;  for  otherwise  it  would  be  in  the 
power  of  a  single  state  to  inTolye  the  whole  union  in  war  at  its  plea- 
sure. It  is  true,  that  the  granting  of  letters  of  marque  and  reprisal 
is  not  always  a  preliminary  to  war,  or  necessarily  designed  to  provoke 
it.  Eut  in  its  essence,  it  is  a  hostile  measure  for  unredressed  griev- 
ances, real  or  supposed ;  and  therefore  is  most  generally  the  precursor 
of  an  appeal  to  arms  by  general  hostilitieB.  The  security  (as  has  been 
justly  observed)  of  the  whole  union  ought  not  to  be  suffered  to  depend 
upon  the  petulance  or  precipitation  of  a  single  state.'  Under  the  con- 
fedoratiou  there  was  a  like  prohibition  in  a  more  limited  form. 
According  to  that  instrument,  no  state  could  grant  letters  of  marque 
and  reprisal,  until  after  a  declaration  of  war  by  the  congress  of  the 
Uiuted  States.^  In  times  of  peace  tbe  power  was  exclusively  confided 
to  t^e  general  government.  The  constitution  has  wisely,  both  in  pence 
and  war,  confided  the  whole  subject  to  the  general  government.  Uiu- 
formity  is  thus  secured  in  all  operations,  which  relate  to  foreign  powers ; 
and  an  immediat«  responmbility  to  the  nation  on  the  part  of  those,  for 
whose  conduct  the  nation  is  itself  responsible.* 

§  1357.  The  next  prohibition  is  to  c(»n  money.    We  have  already 


■  The  Tcderalirt,  No.  U. 

■  1  Tocker'j  Black. 'Comm.App.  310, 311. 

■  Ajnicle«. 

*  TlieFedenlUt,No.44;  Bawle  on  ConiHtntiaa,  eh.  lO.p.  IS6. 
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seeD,  UtaA  the  power  to  coin  money,  sad  regulate  the  value  thereof,  is 
confided  to  the  general  goremmeat.  Under  the  confederation,  a  oon< 
corrent  power  was  left  with  the  states,  with  a  restriction,  that  congress 
should  have  the  esclufflre  power  to  regulate  the  alloy  and  value  of  ihe 
ccaa  stmck  by  the  Btates.'  In  this,  as  in  many  other  cases,  the 
constitntion  has  made  a  great  improvement  upon  the  existing  system. 
Whilst  the  ftlloy  and  value  depended  on  the  general  government,  a 
right  of  coinage  in  the  several  states  could  have  no  other  effect,  than 
to  multiply  expenmve  mints,  and  diversify  the  forms  and  weights  of 
the  circnlatiog  coins.  The  latter  inoonvemence  would  defeat  one  m^ 
purpose,  for  which  the  power  is  ^ven  to  the  general  government,  viz. 
nniformitjr  of  the  cnrrenoy ;  and  ^e  former  might  be  ia  well  accom- 
plished by  local  mints  established  by  the  national  govenunent,  if  it 
should  ever  be  found  inconvenient  to  send  bullion  or  old  c<nn  for 
re-coinage  to  tiie  central  mint.'  Such  an  event  could  scarcely  occur, 
since  tihe  common  course  of  commerce  throughout  the  United  States  is 
BO  rapid  and  so  &ee,  that  bullion  can  with  a  very  slight  expense  be 
transported  from  one  extremity  of  the  uiuon  to  anotiier.  A  single 
mint  only  has  been  established,  which  has  hitherto  been  found  quite 
adequate  to  all  our  wants.  The  truUi  is,  that  the  prohibition  had  a 
higher  motive,  the  danger  of  the  circulation  of  base  and  spurious  coin 
connived  at  for  local  purposes,  or  ea«ly  accomplished  by  the  ingenuity 
of  artificers,  where  the  coins  are  very  various  in  value  and  denominar 
tion,  uid  issued  &om  so  many  independent  and  unaccountable  authorir 
ties.  This  subject  has,  however,  been  already  enlarged  on  in  another 
place.' 

§  1358.  The  prohibition  to  "enut  bills  of  credit"  cannot,  perhaps, 
be  more  forcibly  vindicated,  than  by  quoting  the  glowing  language  of 
tiie  Federalist,  a  language  justified  by  that  of  almost  every  contempo- 
rary writer,  and  attested  in  its  truth  by  facts,  firom  which  the  mind 
involuntarily  turns  away  at  once  with  disgust  and  indignation.  "  This 
prohibition,"  says  the  Federalist,  "  must  ^ve  pleasure  to  every  citizen 
in  proportion  to  his  love  of  justice,  and  his  knowledge  of  the  true 
springs  of  public  prosperity.  The  loss,  which  America  has  sustuned 
since  the  peace  from  the  pestdleut  effects  of  paper  money  on  the  nec^- 
sary  confidence  between  man  and  man  ;  on  the  necessary  confidence 

>  Articls  9.  *  The  fedemllit,  No.  44. 

>  1  Tack.  Black.  CoiiUii.App.  311, SIS;  Id.»l.    AM*,-nLi,p.iitaiB. 

VOL.  n.  18 
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in  the  pnblic  councils ;  on  the  ioduBtry  aai  morula  of  the  people ;  and 
OD  the  character  of  republican  goTemmeDt,  constitutes  an  eoormoiiB 
debt  against  the  states  chargeable  with  this  onadTtsed  measare,  which 
mnat  long  remain  nnaatjafiod ;  or  rather  an  accnmolation  of  gailt, 
wtuoh  can  be  expiated  no  otherwise,  than  by  a  volnntary  sacrifice  on 
the  altar  of  justice  of  the  power  which  has  been  the  instrament  of  it. 
In  addition  to  these  persnasiTe  consideralionB,  it  may  be  obBeired, 
that  the  same  reasons,  which  show  the  neceafdty  of  denying  to  the 
states  the  power  of  regulating  coin,  prove  with  equal  force,  that  they 
onght  not  to  be  at  liberty  to  subttitide  a  paper  medium  itutead  of  coin. 
Had  every  state  a  right  to  regulate  the  value  of  its  ccun,  there  might 
be'  as  many  Afferent  currencies,  as  states ;  and  thus  the  intercoorse 
among  them  would  be  impeded.  BetroapectiTe  alterations  in  its  value 
might  be  made  ;  and  thus  the  citizens  of  other  states  be  mjored,  and 
aoimouties  be  Imdled  among  the  states  themselves.  The  subjects  of 
foreign  powers  might  suffer  &om  Hie  same  cause ;  and  hence  the  union 
be  discredited  and  embrtdled  by  the  indiscretion  of  a  mngle  member. 
Ko  one  of  these  miac^efii  is  less  inddent  to  a  power  in  the  states  to 
emit  paper  money,  than  to  coin  gold  or  ntver."  ^ 

§  1359.  The  evils  attendant  upon  &a  issue  of  paper  mcmey  by  the 
states  after  the  peace  of  1783,  here  spoken  o^  are  equally  applicable, 
and  perhaps  apply  with  even  increased  foree  to  the  paper  iseues  of  the 
states  and  the  union  during  the  revolutionary  war.  Public,  as  well  as 
private  credit,  was  utterly  prostrated.^  The  f(Hinnes  of  many  indivi* 
duals  were  destroyed ;  and  those  of  all  persons  were  greatly  impaired  by 
the  rapid  and  unparalleled  depredation  of  the  paper  currency  during 
this  period.  In  truth,  the  history  of  the  pi^r  currency,  which  during 
the  revolution  was  issued  by  congress  alone,  is  fall  of  melancholy 
instruction.  It  is  at  once  hnmiliating  to  oar  pride,  and  disreputable 
to  oar  national  justice.  Congress  at  an  early  period  (November,  1775,) 
directed  an  emisuon  of  tnlls  of  credit  to  the  amonut  of  three  millions 
of  dollars ;  and  declared  on  the  &C6  of  them,  that  "  tins  bill  entitles 
the  bearer  to  receive Spani£^  milled  dollars,  or  the  value  thereof 


1  The  Fedenlitt,  No.  44 ;  8  Mlot^  Bebalw,  S3.  See  in  Mr.  WebMer'i  Speeches  on 
the  Bank  of  die  United  SCMes,  in  Senate,  25th  and  SSdi  of  Mar,  1^^.  ^oum  cogent 
lemaika  on  the  game  sntgect.    See  also  Mr.  Hodieon'a  Letter  to  Mr.  C.  J.  IngenoU,  id 

r,  laii. 

r.  OntniMlMU,  4  Wheat  B.  904,  aos. 
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in  gold  or  silver,  according  bo  a  resolntion  of  congress,  passed  at  Phila- 
delphia, November  29th,  1775."  And  they  apportioned  a  tazof  three 
millioDB  on  the  states,  in  order  to  pay  these  bills,  to  be  r^sed  by  the 
states  according  to  their  quotas  at  fdtiire  designated  periods.  The 
bilk  vere  directed  to  be  receivable  in  payment  of  the  taxes ;  and  the 
thirteen  colonies  were  pledged  for  their  redemption.^  Other  emisnons 
were  subsequently  made.  The  depreciation  was  a  natural,  and  indeed 
a  necessary  conseqaence  of  the  fact,  that  there  vas  no  fund  to  redeem 
them.  Congress  endeavored  to  ^ve  them  additional  credit  by  declar- 
ing, that  they  onght  to  be  a  tender  in  payment  of  all  privato  and  pub- 
lic debts ;  and  that  a  refusal  to  receive  the  tender  ought  to  be  an 
extinguishment  of  the  debt,  and  recommending  the  states  to  pass  sadi 
tender  laws.  They  went  even  &rther,  and  diought  proper  to  declare, 
that  whoever  should  refuse  to  receive  this  paper  in  exchange  for  any 
property,  aa  gold  and  silver,  should  he  deemed  "  an  enxmy  to  the  Uher- 
Uet  of  theae  United  Statea."  '  This  course  of  violence  and  terror,  so 
&r  from  uding  the  cironlatjon  of  the  paper,  led  on  to  stdll  farther 
depreciation.  New  issoea  continued  to  be  made,  until  in  September 
1779,  the  whole  emiseoon  exceeded  one  hundred  and  sixty  millions  i^ 
doQara.  At  this  tame  congress  thought  it  necessary  to  declare,  that 
ib«  ifwiian  OB  >H>  kaoonnt  Bhoald  exceed  two  hundred  miUiona :  and  still 
held  out  to  Qie  public  the  delusive  hope  of  an  ultimate  redemption  of 
the  whole  at  par.  They  indignantly  repelled  tiie  idea,  in  a  circidar 
address,  that  there  could  be  any  violation  of  ttie  public  fiuth,  pledged 
for  their  redemption ;  or  that  there  did  not  exist  ample  funds  to  redeem 
tliem.  They  indulged  in  still  more  extraordinaiy  deluaons,  and  ven- 
tured to  recommend  paper  money,  as  of  peculiar  value.  "  Let  it  be 
remembered,"  said  they,  "  that  paper  money  is  the  only  kind  of  money, 
which  cannot  make  to  itself  wings  and  fly  away."  ' 

1 1860.  The  states  still  oontinned  to  &il  in  oomplyug  witfa  the 
requisitions  of  congress  to  pay  taxes ;  and  congress,  notwithstanding 
their  solemn  declaration  to  the  contrary,  increased  the  issue  of  paper 
money,  until  it  amounted  to  the  enormous  sum  of  upwards  of  Uiree 


I  I  Jonnul  of  CottgnM,  1T7S,  p.  186,  380,  804. 

'  S  Jonmal  of  Coagns*,  1  Itfa  Jaiuuiy,  ITTS,  p.  91 ;  14th  Jamuvj,  1T77 ;  3  Journal  of 
CoagHM,  p- 19,  SO;  S  PUk.  Bin.  di.  le,  p.  16S,  IM. 

*  See  i  Jonnul  of  Coi^mut  9>1>  I^m-  177B,  p.743,nd  S  Joonul  of  CongiCH,  13th 
Stpt  1779,  p.  341  to  3U  i  S  ^tk.  Hist  di.  IS,  p.  16«,  1S7. 
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hnndred  miUioas.^  The  idea  was  then  abandoned  of  any  redemption 
at  par.  In  March,  1780,  the  states  were  required  to  bring  in  the 
biUs  at  forty  for  one  ;  and  new  bills  were  then  to  be  issued  in  lieu  of 
them,  bearing  an  interest  of  five  per  cent,  redeemable  in  rax  years, 
to  be  issued  on  the  credit  of  the  iadividnal  states,  and  guaranteed  by 
the  United  States.'  This  new  scbeme  of  finance  was  equally  nnarail- 
ing.  Few  of  the  old  bills  were  brought  in,  and,  of  course,  few  of  the 
new  were  issued.  At  last  the  continental  bills  became  of  so  litde 
value,  that  they  ceased  to  circulate  ;  and,  in  the  course  of  the  year 
1780,  they  qiuetly  died  in  the  hands  of  their  posseBsors.'  Thus  were 
redeemed  dte  solemn  pledges  of  the  national  government !  *  Thus 
was  a  paper  currency,  which  was  declared  to  be  equal  to  gold  and 
ulver,  suffered  to  perish  in  the  hands  of  persons  compelled  to  take  it ; 
and  the  very  enormity  of  the  wrong  made  the  ground  of  an  abaadoo- 
ment  of  every  attempt  to  redress  it ! 

§  1361.  Without  doubt,  the  melancholy  shades  of  this  picture  were 
deepened  by  the  urgent  distresses  of  the  rerolndouaiy  war,  and  the 
reluctance  of  the  states  to  perform  their  proper  duty.  And  some 
apology,  if  not  some  justification  of  the  proceedings,  may  be  found  in 
the  eventful  traoBadions  and  andferin^  of  those  times.    But  the  lus- 


1  In  the  American  Almanac,  fbr  1830,  p,  ise,  tha  tggr^ate  amonnt  fg  given  at 
SS7,000,0(K)  of  the  old  emiision,  and  3,000,000  of  the  new  emiesion ;  upon  irbich  the 
miter  oddi,  "there  was  an  aTersge  depreciation  of  two  Saris  of  its  original  Talae."  Mr. 
Jefferaon  has  given  an  inlereatlng  acconot  of  tlie  bietory  of  paper  money  during  tbs 
roTolnlion,  in  an  article  written  for  the  EncydopiJie  Mithodiqae.  1  JeSenon'*  CMTtap. 
398,  401,  til,  413. 

*  6  Joarnal  of  CoQTODtion,  ISth  March,  1780,  p.  49  to  4B. 

■  S  Pitkin's  Hilt- ch.  16,  p.  156,  157)  Ijeffetson'a  Corresp.  401,409,  411, 4ia. 

*  The  twelfth  article  of  the  confederation  declarea,  "  that  all  billi  of  credit  emitted, 
&c.,  bj  or  nntler  the  authority  of  coagrwt,  Ac.,  ehall  be  deemed  and  conaidered  aa  a 
charge  againat  the  United  States,  for  payment  and  Batiifaction  whereof  the  said  United 
States  and  the  pnblic  faith  are  hereby  solemnly  pledged."  When  was  this  pledge 
redeemed  1  The  Act  of  Congress  of  1790,  ch,  61,  for  the  liquidation  of  the  pnblic  debt, 
directs  bills  of  credit  to  be  estimated  at  the  rate  at  one  hnndred  dollan  fbr  one  dollar  in 
specie.  In  Mr.  Secretary  Eamilton'B  Keport  on  the  Pnblic  Debt  and  Credit,  in  Jannary, 
1790,  the  anliqnidalad  part  of  the  pnblic  debt,  consisting  chiefly  of  continental  bills  of 
credit,  was  estimated  at  two  millions  of  dollars.  What  waa  the  nominal  amount  of  the 
tolls  of  credit,  which  this  sum  of  two  millions  waa  designed  to  cover  at  its  specie  value, 
does  not  appear  in  the  report.  But  in  the  debates  in  congress,  upon  the  bill  founded  on 
it,  it  was  asserted,  that  it  was  calcnlated  that  there  were  seTenty.eTght  or  eighty  millions 
of  paper  money  then  outstanding,  valued  at  a  depreciation  of  fbrty  fbr  one.  3  Uoyd'a 
Deb.  2Sa,  SBS,  388. 
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torj  of  paper  mosey,  without  an;  adequate  fimda  pledged  to  redeem 
it,  and  resdng  merely  upon  the  pledge  of  the  public  fulh,  haa  been  in 
all  agos  and  in  all  natioofi  the  same.  It  has  constantly  become  more 
and  more  depredated ;  and  in  some  instances  has  ceased,  &om  this 
canae,  to  hare  any  circnlation  vhatsoerer,  whether  issoed  by  the  irre- 
fflstiUe  edict  of  a  despot,  or  by  the  more  alluring  order  of  a  republi- 
can congress.  There  is  an  abundaace  of  illnatratire  facta  scattered 
over  the  history  of  those  of  the  Ameiicaa  oohmies  which  ventured 
npon  this  pemidous  scheme  of  riuung  money,  to  supply  the  public 
wants,  during  their  subjection  to  the  British  crown,  and  in  the  several 
states,  from  the  declaration  of  independence  down  to  tho  present 
times.  Even  the  United  States,  with  almost  inexhaustible  resources, 
and  with  a  popolation  of  9,000,000  of  inhabitants,  exhibited  during 
the  late  war  with  Great  Britun  the  humlUating  spectacle  of  treaauiy 
notes,  issued  and  payable  in  a  year,  remuning  unredeemed,  and  sunk 
by  depreeiation  to  about  half  of  their  nominal  value ! 

§  1362.  It  haa  been  stated,  by  a  very  intelligent  historian,  that  the 
first  case  of  any  issue  of  bills  of  credit,  in  any  of  the  American  colo- 
mes,  as  a  substitute  for  money,  was  by  Massachusetts,  to  pay  the 
soldiers  who  retinted  unexpectedly  &om  aa  unsuccessful  expedition 
agunst  Canada,  in  1690.  The  debt,  thus  due  to  the  soldiers,  was 
paid  by  paper  notes,  &om  two  shillings  to  tea  pounds  denomination, 
which  notes  were  to  be  received  for  payment  of  the  tax  which  was  to 
be  levied,  and  all  other  payments  into  the  treasury.^  It  is  added, 
that  they  had  better  credit  than  King  James's  leather  money  in  Ire- 
land about  the  same  time.  But  the  notes  could  not  command  money, 
Bor  any  conmrodities  at  money  price.*  Being  of  small  mnount,  they 
were  soon  absorbed  in  the  discharge  of  taxes.  At  subsequent  periods 
the  government  resorted  to  sinular  expedients.  la  1714,  there  being 
a  cry  of  a  scarcity  of  money,  the  government  caused  ^S0,000  to  be 
issued  in  bills  of  credit ;  and,  in  1716,  ^£100,000  to  be  lent  to  the 
inhabitants  for  a  limited  period,  upon  lands  mortgaged  by  them  aa 
security,  and,  in  the  mean  time,  to  pass  as  money."  These  lulls  were 
receivable  into  the  treasury  in  discharge  of  taxes,  and  also  of  the 
mortgage  debts  so  contracted.     Other  bills  were  afterwards  issued  ; 


■  lHiit«h.HIrt.«h.S,pi.«>S.  *Ibtd. 

■  lBiUcb.Hut.ch.  3,  p.  409,  noto;  S  itoKh.  HiM.  a08,  MG.  and  aota ;  LLS8e,8Sl, 
403,40*. 
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and  indeed  ir«  are  informed,  that,  for  about  forty  yean,  the  currency 
of  the  province  was  in  mnch  the  same  state,  as  if  £100,000  sterUng 
had  heen  stamped  on  peoes  of  leather  or  paper,  of  Tarious  denoniin&- 
tions,  and  declared  to  be  ^e  money  of  the  government,  receivable  in 
payment  of  taxes,  and  in  discharge  of  private  debts.'  The  conse- 
qnence  was  »  very  great  depreciation ;  so  &at  an  onnce  of  silver, 
which,  in  1702,  was  worth  six  shillings  and  eight  pence,  was,  in  1749, 
equal  to  fifly  shillings  of  this  paper  currency.'  It  seems  tltat  all  the 
other  colonies,  except  Kova  Scotia,  at  difierent  times  and  for  varions 
porposes  authorized  the  issue  of  paper  money .^  There  was  a  uniform 
tendency  to  depreciation  wherever  it  was  persisted  m.* 

§  1368.  It  would  seem  to  be  obvious  that,  as  the  states  are 
expressly  prohibited  from  coining  money,  the  prohibition  would  be 
wholly  ineffectual  if  they  might  create  a  paper  currency  and  circulate 
it  as  money.  But,  as  it  might  become  necessary  for  the  states  to 
borrow  money,  the  prohibition  could  not  be  intended  to  prevent  such 
aia  exercise  of  power,  on  giving  to  the  lender  a  certificate  of  the 
amount  borrowed,  and  a  pronuse  to  repay  it. 

§  1364.  What,  tiien,  is  the  true  meamng  of  the  phrase  "  bills  of 
credit,"  in  the  constitution  ?  In  its  enlarged,  and  perhaps  in  its 
literal  sense,  it  may  comprehend  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day,  (and,  of  course,  for  wluch  it 
obtuns  a  present  credit,)  and  thus  it  wonld  include  a  certificate  given 
for  money  borrowed.  But  the  language  of  the  constitution  itself,  and 
the  mischief  to  be  prevented,  which  we  know  from  the  history  of  our 
country,  equally  limit  the  interpretation  of  the  terms.  The  word 
"  emit "  is  never  employed  in  describing  those  contracts,  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day,  for  services  actually 
received,  or  for  money  borrowed  for  present  use.    Hor  are  instru- 


■  1  Hntch.  Kit  ch.  3,  p,  40S,  403,  and  Dote,  ibid. 

'  Ibid.  Hutcbmson  sByi,  tliat,  in  1747,  the  carrencj  had  rank  to  lixtj  ahQlings  for 
an  ODDce  of  silTsr.    2  HnCcb.  Hut  438. 

*  1  Hatch.  Hut.  ch.  3,  p.  402,  403,  and  note,  ibid. 

•  4  Peters'i  8np-  Ct.  R.  43S.  [8m,  also,  Briicoe  t.  Ommumwti^th  Bank  of  KaOiiJcs, 
8  Feten's  S- 118.  Mr.  WilliiuD  F.  Oraj,  of  New  Tork,  in  a  pamphlet  pnbliihed  on  the 
ooiutitationalitj  of  a  Bank  of  the  United  Btatos,  {New  Tork,  1S41,)  has  historicallj 
■hown  that  the  phnM  billi  of  credit  was  familiaiij  uied,  ai  eqaivalent  to  bank  notM,  a* 
Mrlj  aa  1(63  in  EngUod,  and  also  a«  earij  as  1714  in  N«w  England.  He  prOTea  it 
ftnm  pamphleti  on  the  Biibj«ct  of  bonke,  now  in  the  AlheojEiim  libnuy,  Boaton.  See 
Uf  pamphlet-] 
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meats,  ezecated  for  anch  purposes,  in  common  language  denominated 
"  bille  of  credit."  To  emit  bills  of  credit  conveys  to  the  mind  the 
idea  of  usuing  paper  intended  to  circulate  through  the  community, 
for  its  ordinary  purposes,  as  money,  which  paper  is  redeemable  at  a 
future  day.  This  is  the  sense  in  which  the  terms  of  the  coostitutioQ 
hare  been  generally  understood.^  The  phrase  (as  we  have  seen)  was 
well  known,  and  generally  used  to  indicate  the  paper  correnoy  isBued 
by  the  states  during  their  colonial  dependence.  During  the  war  of 
our  revolution,  the  paper  currency  issued  by  congress  was  constantly 
denominated,  in  the  acta  of  that  body,  bills  of  credit ;  and  the  like 
appellation  was  apfJied  to  similar  currency  issued  by  the  states.  The 
phrase  had  thus  acquired  a  determinate  and  appropriate  meaning. 
At  the  time  of  tiie  adoption  of  the  constitution,  bills  of  credit  were 
umreraally  understood  to  ugaify  a  paper  medium  intended  to  circulate 
between  individuals,  and  between  government  and  individuals,  for  the 
ordinary  purposes  of  society.  Such  a  medium  has  always  been  liable 
to  ctmsiderable  fluctuation.  Its  value  is  continually  chan^ng ;  and 
these  changes,  often  great  and  sudden,  expose  individuals  to  immense 
losses,  are  the  sources  of  ruinous  speculations,  and  destroy  all  proper 
confidence  between  man  and  man.'  In  no  country,  more  than  oar 
own,  had  these  truths  been  felt  in  all  their  force.  In  none  had  more 
intense  suffering  or  more  wide-spreading  ruin  accompanied  the  system. 
It  was,  therefore,  the  object  of  the  prohibition  to  cut  up  the  whole 
mischief  by  the  roots,  becanse  it  had  been  deeply  felt  throughont 
an  the  states,  and  had  deeply  affected  the  prosperity  of  all.  The 
object  of  the  prolubition  was  not  to  prohibit  the  thing  when  it  bore  a 
particular  name ;  but  to  prohibit  the  thing,  whatever  form  or  name  it 
might  assume.  If  the  words  are  not  merely  empty  sounds,  the  prohi- 
bition must  comprehend  ihe  emissioD  of  any  paper  medium,  by  a  state 
government,  for  the  purposes  of  common  circulation.^  It  would  be 
preposterous  to  suppose  that  the  constitution  meant  solemnly  to  pro- 
hibit an  issue  under  one  denomination,  leaving  Uie  power  complete  to 
issue  the  same  thing  under  another.  It  can  never  be  seriously  con- 
tended, that  the  constitution  means  to  prohibit  names,  and  not  things ; 
to  deal  with  shadows,  and  to  leave  substances.    What  would  be  the 


*  Cnu;  r.  Slate  ofMmimi,  4  FCIen'i  Sup.  Ct.  R.  410, 433. 
■  Bad.  49S,  441,  442.  '  lUd. 
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consequence  of  Buch  &  c<HiBtniction  ?  That  a  very  important  act,  big 
with  great  and  ruinous  mischief,  and,  on  that  acconnt,  forbidden  bj 
words  the  most  appropiiate  for  its  description,  might  jet  be  performed 
by  the  subatitadon  of  a  name.  That  the  constitution,  even  in  one  of 
its  vital  provisions,  might  be  open);  evaded,  b;  ^ring  a  new  name  to 
an  old  thing.  Call  the  thing  a  bill  of  credit,  and  it  is  prohibited.  CaU 
the  same  tlung  a  certificate,  and  it  ia  c<Histitutional.' 

§  1365.  Bat  it  has  been  contended  recently,  that  a  bill  of  credit,  in 
the  sense  of  the  constitution,  must  be  such  a  one  as  is,  b;^  the  law  of 
tiie  state,  made  a  legal  tender.  But  the  constitution  itself  fiinushes 
no  countenance  to  this  distinction.  The  prohibition  is  general ;  it  ex- 
tends to  all  bills  of  credit,  not  to  bills  of  a  particular  descriptt^m. 
And  surely  no  one  in  such  a  case  Is  at  liberty  to  interpose  a  restriction, 
which  the  words  neither  require,  nor  justify.  Such  a  construction  is 
the  less  admissible,  because  there  is  in  the  same  clause  an  express  and 
mihstaative  prolubition  of  the  enactment  of  tender  laws.  If,  therefore, 
tike  conatruction  were  admissible,  the  conBtitatien  would  be  chargeable 
with  the  folly  of  providing  agunst  the  em^ion  of  bills  of  credit,  which 
could  not,  in  consequence  of  another  prohibition,  have  any  legal  exist- 
ence. The  constitution  consideis  the  emission  of  hills  of  credit,  and 
the  enactment  of  tender  laws,  as  distinct  operations,  independent  of 
each  other,  which  may  be  frequently  performed.  Both  are  forbidden. 
To  sustain  the  one,  because  it  is  not  also  the  other ;  to  say,  that  bills 
of  credit  may  be  emitted,  if  they  are  not  made  a  tender  in  payment 
of  debts,  is,  in  effect,  to  expunge  that  distinct,  independent  prohil»tion, 
and  to  read  the  clause,  as  if  it  had  been  entirely  omitted.^  !No  prio- 
aple  of  interpretation  can  justify  such  a  course. 

§  1366.  The  history  of  paper  money  in  the  American  colonies  and 
states  is  often  referred  to  for  the  purpose  of  showing,  that  one  of  its 
great  mischiefs  was  its  being  made  a  \egai  tender  in  the  discharge  of 


1  Id.  43S,  433,  441,  41!,  443.  An  act  of  pBilUment  wu  passed,  (94  Geo-  2,  ch.  93.) 
Tegulnting  and  restraining  the  iuuei  of  paper  money  and  bills  of  credit  in  tlie  New 
England  colonies,  in  which  the  langnage  used  demonstrates  that "  biUs  of  credit "  was  a 
phnse  constantly  nsed  and  nnderatood  as  eqniTalent  to  piq>er  monej.  The  probibitoi; 
claniea  forUd  the  Issue  of  "  mj  paper  bill*,  or  bill«  of  credit  of  any  kind  or  denomina- 
tion wbilMteter,"  JEc,  and  constantly  speak  of  "  paper  tnlls,  or  bills  of  cradit,"  u  eqni' 
Talents.    See  Dtrrmg  t.  Parker,  4  Dall.  (July,  1T60,)  p.  xziiL 

•  Craig  r.  State  of  ifUtmri,  i  FeUm'a  Sup.  a.B.4SS,4«i;  [JSrum  v.  Tht  Bank  iif 
de  Cemmmiovilth  ^KaOudy,  11  Felon's  S.  C.  B.  333.] 
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debta  ;  and  hence  the  conclusion  is  attempted  to  be  adduced,  that  the 
iTords  of  the  oonstitatdon  may  be  restr^ed  to  this  particular  intent. 
But,  if  it  were  true  that  the  evils  of  paper  money  resulted  solely  &om 
its  being  made  a  tender,  it  would  be  wholly  unjustifiable  on  this 
account  to  narrow  down  the  words  of  the  constitulion,  upon  a  mere 
conjecture  of  intent,  not  derivable  &om  those  words.  A  particnlar 
qyH  may  have  induced  a  le^lature  to  enact  a  law  ;  but  no  one  would 
ima^e,  that  its  language,  if  general,  ought  to  be  confined  to  ^at 
ungle  case.  The  leading  motive  for  a  constitutional  provision  may 
have  been  a  particular  nuschief ;  but  it  may  yet  have  been  intended 
to  cut  down  all  others  of  a  like  nature,  leading  more  or  leas  direcUy  to 
the  same  general  injury  to  ^e  country.  That  the  making  of  bills  of 
credit  a  tender  was  the  most  pernicious  of  their  characteristics,  will 
not  authorize  us  to  convert  a  general  prohibition  into  a  particnlar 
(me.* 

§  1367.  But  the  argument  itself  is  not  borne  out  by  the  facta.  The 
Ustoiy  of  oar  country  does  not  prove,  that  it  was  an  essential  quality 
of  bills  of  credit,  that  they  should  be  a  tender  in  payment  of  debta ; 
or  that  this  was  the  <»ily  mischief  resulting  from  them.'   Bills  of  credit 


>  Ora^  T.  State  o/Miuouri,  4  Peten'i  Sop.  Ct  B.  433,  434. 

*  [In  a  dinentiiig  opinioD  delivered  bj  Mr.  Jn«tica  Stoij,  in  the  cue  of  Britooe  v. 
Zh  Bank  of  At  Coaattmiitaidi  o/SaOud^,  be  gires  the  fbUoKing  historic  reriew  of  biUa 
of  credit,  txietiag  in  (he  ookmies  and  provincei  in  Amorics,  anterior  to  the  lerolntioti : 

"  The  hiitorj  of  onr  country  piovea  that  it  ie  not  of  the  esHnce  of  billi  of  credit,  it 
ia  not  a  put  of  thtdr  definition,  tliat  they  ahoold  be  a  tender  in  pa^rmenl  of  debts. 
Man  J  iiutancoR,  in  proof  of  thia,  were  given  in  the  opinion  go  often  alluded  to.  Not  a 
tingle  historian  npon  thia  mbject  aUodea  to  anj  inch  ingredient,  aa  euential  or  india- 


"  It  ha^been  lud,  (and  it  hat  never  been  denied,)  that  the  very  first  issne  of  bille  of 
credit  by  any  of  the  coloolea  vaa  by  the  province  of  MassachuMtts,  in  1G90.  The  form 
of  tliese  billi  was :  '  This  indented  bill  of  tea  ebiltings,  dne  from  the  Uassachnsetts 
colony  to  the  possessor,  shall  be  in  value  equal  to  money,  and  shall  be  accordingly 
accqjted  by  the  tteasorer,  and  receiven  anbordinate  to  him,  in  all  public  paymenU,  and 
(br  any  stock  at  any  time  in  the  treasury.'  Then  fbllowed  the  data  and  the  sjgnatarea 
of  the  committee  authorized  to  emit  them.  They  irere  not  made  a  tender  in  payment 
of  debta,  except  of  those  due  to  the  state.  In  1703, 3  Anne,  cfa.  1,  another  emission  of 
biUe  of  credit,  for  fifteen  thousand  pounds,  iraj  autfaoriied  in  the  same  form ;  but  they 
wen  not  made  a  tender  by  the  act ;  and  the  then  duties  of  impost  and  excise  were 
directed  to  be  applied  to  die  discharge  of  those  bills,  as  also  a  tax  of  ten  thotuaad 
pounds  on  polls  and  estates,  real  and  personal,  to  be  levied  and  collected,  and  paid  into 
the  treasury  in  1T05.  A  subeeqnent  act,  passed  in  1713,  made  diem  a  tender  in  pay- 
ment of  private  debts.  In  IT16,  act  of  3  Geo.  1,  ch.  S,  a  farther  emission  of  one 
hssdrad  and  fifty  thonsand  pounds,  in  '  bills  of  credit,'  was  expressly  anthorised  to  be 
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were  often  issued  by  the  colonieB,  and  by  the  Bereral  states  afterwards, 


made  in  tbo  like  fbrm ;  to  b«  dlabibuted  among  the  diSerent  counties  of  the  province, 
in  a  certain  proportion  stated  in  the  act ;  and  to  be  pat  into  the  bands  of  five  trmtees 
in  each  county,  to  be  appointed  bj  the  legislature,  to  be  let  oat  bj  Ihe  trostees  on  real 
secaiitj  in  the  connty ,  in  certain  ipedtied  soou,  for  the  apace  of  ten  years,  at  flye  per 
cent,  per  annum.  The  mortgages  vere  to  be  made  to  the  tmateea,  and  to  be  sued  for 
bj  them  ;  aud  the  profits  \tem  to  be  applied  to  the  general  support  of  the  government. 
These  bills  were  not  mode  a  tender.  Now,  this  iu;[  is  most  important  to  show  that  the 
bet,  that  the  bills  of  credit  were  to  be  let  ont  on  mortgage,  waa  not  deemed  in  the  slightest 
d^tee  material  to  the  essence  of  snch  biUs.  An  act  for  the  emission  of  bill*  of  credit, 
not  materially  different  in  the  substance  of  its  provisioiu,  had  been  passed  in  1714, 
I  Geo.  1,  ch.  2.  Another  act,  for  the  emission  of  fifty  thonsand  ponndg  in  bills  of 
credit,  was  passed  in  1720,  7  Geo.  1,  ch.9,  containing  iwovisions  nearly  similar  j  except 
that  the  bnstees  ware  b>  be  appointed  bj  the  towns,  and  the  profits  were  to  be  received 
bj  the  towns,  and  a  tax  of  fifty  thonsand  ponnds  on  polls  and  estates  was  authorized  to 
be  raised  to  redeem  the  same.  In  1720,  the  colony  of  Rhode  Island  issued  bills  of 
credit,  nearly  in  the  form  of  the  Massachnsetts  bills ;  and  they  were  made  a  tender  in 
payment  of  all  debo,  excepting  spedsl  ones;  and  similai  bills  ware  Issued  in  1710  and 
17II.  In  IT19,  another  issue  was  authorized  to  be  let  out  by  tmsteee  and  committees 
of  towns  on  mortgage,  for  ten  years.  There  is  no  clause  in  the  act  declaring  them  a 
tender.    The  same  year  another  emission  was  anthoriied. 

"  In  1 709,  the  colony  of  Counecticat  aathorized  an  emission  of  bills  of  credit,  in  a 
similar  form ;  appropriadr^  a  tax  for  their  redEmption.    Tliere  wm  no  clause  making 

tlum    A    tanj*>        IJimninB    Aihdr.  .«£tA..  Af  thfl  Ilka.  ""^TTTI^.    WftTQ  P""*^    hfitWefin    that 

period  and  1731;  some  of  irtdchraade  tbem  a  tender,  and  odiers  not. 

"  In  1709,  the  coloi:;  of  New  Tctk  issned  bills  of  ovdic,  in  a  fbnn  nbManttally  the 
SHM ;  and  Ifaey  were  mode  a  tender  in  tbs  payment  of  dsbta,  and  these  bills  were  t» 
bstt  interest.  Uany  other  sBusnons  of  bills  of  credit  were  from  time  to  dme  anthofiied 
to  be  made  in  simitar  fbrms ;  they  were  genenlly  made  a  tender,  and,  generally,  ftmds 
wve  provided  for  their  dae  rcdemptimx. 

"In  1722,  tfae  province  of  Fennsylvasia  iesoed  Ulls  of  credit,  in  a  form  not  sabstan- 
tiaSy  dfferenl  frtnn  those  of  the  New  England  itaiea;  which  were  deUvered  to  trustees, 
to  be  loaned  on  mortgages,  on  land  or  groaud-rents ;  and  they  were  made  a  tender  tn 
payment  of  all  debts.  OtliBrernia8ions,forlikepuiposes,wereantborizedbymibeeqDeQ( 
Iowa.  In  the  year  1789,  an  onission  of  UUs  of  credit  was  anthorised  by  uie  state  of 
I>elaware,for  similar  purposes,  and  in  a  rimilarfonn,  to  be  loaned  on  mor^oges.  Ihej 
wen  made  a  leader  in  payment  of  debia,  and  a  sinking  fund  was  provided. 

"  Id  1 733,  Maryland  aathorized  an  emission  of  tdlls  of  ci«dit,  to  the  amonnt  ot 
nine^  thonsand  pounds,  to  be  Issued  by  and  under  the  management  of  Ibne  ccmmis- 
skmen,  or  trustees,  who  were  incorporated  by  the  name  of  '  The  Commissionen,  or 
Trustees,  for  emitting  Bills  of  Credit;'  and  by  thatnsme  mi^t  sue  and  be  soed,  and 
fell  all  real  and  peiaonal  estate  granted  tbem  in  mortgage,  Ac  These  bills  of  credit, 
with  certain  ezceptioiw,  were  to  be  lent  ont  on  inl«eat,  by  the  commiasionen,  or 
trustees,  at  four  per  cent.,  npoii  mortgage  or  penonal  security ;  and  a  siidung  fund  was 
provided  for  their  redemption,  &c.,  and  they  were  made  a  tender  in  payment  of 
debts.  Another  emission  was  authoriaed  in  1TB9;  and  two  commissioners  were  ap- 
pointed to  emit  the  bills,  to  be  called '  Commissioners  for  emitting  Bills  of  Credit; '  and 
I^  that  name  to  have  raecesskm,  and  to  sue  and  be  sued.    Tbase  bills,  also,  were  to  b* 
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vluch  irere  not  made  a  legal  tendfflr ;  bnt  irere  made  ooneot,  and 


let  oat  b;  llie  commigsioDen  oa  secaritj',  and  a,  fund  wu  provided  fiir  their  redemptioD. 
These  bills  were  not  made  a  lander. 

"  In  Viisinia,  bills  of  credit  vers  issued  as  early  as  1T5S,  under  the  name  of  treaatn^ 
notes,  which  bore  interest,  and  were  made  a  tender  in  payment  of  debts.  Emisiioiu 
were  snbseqaently  made  at  other  peciodi,  and  espedallj  in  1769,  1771,  and  1773- 
TheM  three  hit  were  not  made  t,  tender.  In  1778,  another  emiwion  of  them  was 
antitoiixed,  which  were  made  a  tender ;  and  a  fund  was  pledged  for  their  redemp^on. 
Many  other  isines  were  snbseqaentl;  made,  which  were  a  tender.  What  demanstratei 
that  these  Ireasni^  notes  were  deemed  lulls  of  credit,  is  the  ftet,  that  by  an  act  passed 
in  1T77,  ch.  34,  it  was  made  penal  for  any  person  to  '  issne  or  offer  in  payment  any  tall 
of  credit,  or  note,  A>r  any  sum  of  money  payable  to  the  bearer ; '  and  that  the  act  of 
1 779,  ch.  S4,  makes  it  a  felony  for  anj  peraon  Ut  steal  any  UU  of  credit,  beunrj  note,  or 
■loon  office  certificate  of  the  United  States,  or  any  of  them;'  and  that  the  act  of  1780, 
ch.  19,  after  raciiiDg  that  the  exigencies  of  the  war  requires  the  emission  of  paper 
money,  tc,  aathoriiea  the  emiMion  of  new  treamuy  notes,  and  proceeds  to  pnnish  irith 
death  any  person  who  shall  fbige  '  any  Inll  of  credit,  or  treatury  note,  to  be  Isgned  bj 
Tirtne  of  this  act.'  In  1748,  North  Carolina  anihoriied  Ibe  emission  of  bills  of  credit, 
which  were  made  a  tender,  and  a  flind  waj  proiided  for  flieir  redemption ;  and  many 
lubeeqnent  emissions  were  anihoriied,  with  similar  pronsions. 

"  lo  1703,  Sooth  Carolina  firat  iuned  bills  of  credit.  They  were  to  bear  an  intereet 
of  twelve  per  cent.  Funds  were  provided  for  dieir  redemption.  They  do  not  seem 
(wigtnallj  to  have  been  made  a  tender.  Uany  other  acts,  for  the  emission  of  biUs  of 
oedit,  were  from  time  to  time  passed  by  the  colony;  some,  if  not  all  of  which  were 
made  a  tender.  One  of  theee  acts,  passed  in  17ia,  waa  of  a  peculiar  natora ;  but,  ea  I 
have  not  been  able  to  prociu«acopyofit,Ic«nonlyrefer  toit  asit  is  stated  by  Hewitt, 
1  Hewitt,  Hilt,  of  8.  Car.  204,  who  says :  '  At  diis  time  the  le^latnre  thought  proper 
to  eatablish  a  pnblic  bank,  and  ismed  forty-eight  thousand  pomids  in  lulls  of  credit, 
called  bank  bUls,  for  answering  the  ez^endee  of  government,  and  (br  the  convenieoce 
of  domeitie  commerce.  This  money  was  to  be  lent  ont  at  interest,  on  landed  or 
penonsl  security ;  and,  accwding  to  the  teaot  of  the  act  {<»  issuing  the  same,  it  was  to 
be  tank  gnwlDally,  by  foor  thonsand  pounds  a  year,  which  snm  was  ordered  to  be  paid 
annoally  by  the  borrowers,  into  the  hands  of  the  commissioners  appointed  for  that  pur- 
pose.' In  I7B0,  Geoi;gia  authoiiied  an  emission  of  lulls  of  credit,  to  be  let  oat  at  inte- 
Teat,  and  mortgages  were  to  be  taken  by  the  commissioners.  These  bills  were  made  a 
tender.  Snleeqaent  acts,  for  issuing  bills  of  credit,  were  paased ;  but  it  is  not  neceeaory 
to  redte  them. 

"  Congress,  during  the  revolutionary  war,  issued  more  than  dtree  hundred  millions  of 
bills  of  credit  The  flnt  issne  was  in  17IG,  and  the  confederated  ookmiea  were  pledged 
tot  their  redemption.  None  (tf  the  bills  of  credit  iMued  by  congreea  were  made  a 
tender ;  probably  Ihun  the  donbt  vrttether  congress  possessed  the  power  to  make  them  a 
tcoder.  The  tona  ot  those  first  issued  was  as  follows :  '  TbiM  bill  entitles  die  bearer  to 
reedve  Spani^  milled  dollars,  or  the  value  Aereof,  in  gold  and  rilver,  aowrd- 

ing  to  the  MMlutions  of  congress.'  The  last  emission  was  made  in  1780,  under  the 
gnarso^  of  congress,  and  was  in  the  following  fbnn ;  '  The  possessor  of  this  bin  shall 
be  paid  Spanish  milled  dollan,  by  the  Slst  of  Deoember,  1786,  with  inMreM,  in 

like  money,  at  the  rate  of  five  per  cent  per  annnm,  by  the  state  of  ,  according 

to  an  act  of  the  legislature  of  the  Nate  of  ,  Oe       day  of  ,  1780.'    The 
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omplj  receivable  in  discharge  of  taxes  and  other  dues  to  the  public.^ 
None  of  the  bills  of  credit,  issued  bj  congress  daring  the  whole  period 
of  the  revolution,  were  made  a  legal  tender  ;  and  indeed  it  is  qaeation- 
able  if  that  body  possessed  the  constitutional  authority  to  mtjie  them 
such.  At  all  events  the;  never  did  attempt  it ;  but  reconmiended, 
(as  has  been  seen,)  that  the  states  should  make  them  a  tender.^  The 
act  of  parliament  of  24  Geo.  2,  ch.  63,  is  equally  strong  on  this  point. 
It  prohibited  any  of  the  ^e«  England  colonies  from  issuing  any  new 
paper  bills,  or  '*  bills  of  credit,"  except  upon  the  emergencies  pointed 
out  in  the  act ;  and  required  those  colonies  to  call  in  and  redeem  all 
the  outstanding  bills.    It  then  proceeded  to  declare,  that  after  Sep- 


indoiMment  hj  congresi  was :  '  The  United  States  imnre  the  pftjment  of  the  irithin 
Mil,  and  will  draw  bills  of  exchange  anniiBU;,  if  demanded,  according  to  a  resolre  of. 
eongnti,  of  the  ISthof  March,  ITSO.'  Theaebilli  were  expressly  required  by  coagreH 
to  issae  oa  the  fonds  of  the  individatd  states,  established  for  diat  purpote ;  and  ilie  fHith 
of  the  United  States  was  pledged  for  their  payment-  They  were  made  receivable  in  all 
public  payments. 

"I  will  close  this  onaviwiablj  prolix,  though,  in  my  judgment,  Tsry  important 
review  c^  the  history  of  bills  of  credit  in  the  colonies,  and  during  the  reTolation,  with  a 
reference  to  tiie  act  of  24th  of  Geo.  2,  ch.  53, 1T51,  for  regulating  and  resBaining  the 
iMues  of  paper  money  in  Hew  England.  TtuU  act,  in  its  prohibitory  clanie,  expreesly 
forbids  the  iesne  of  '  any  paper  billi,  or  bills  of  credit,  of  any  kind  or  denomfnatioD 
whatsoerer,'  except  for  certain  purposes,  and  npon  certun  spedfied  emergendea ;  and 
constantly  speaks  of  '  p^wr  bills,  or  bills  of  credit,'  as  equivalent  expressions ;  thai 
demonstrating  that  the  true  meaning  of  bills  of  credit  was  paper  emitted  by  the  state, 
and  intended  to  past  a«  cnrrency ;  or,  in  other  words,  as  paper  money-  It  further 
requires,  that  the  acta  authoiizing  such  issues  of  '  p^>er  bills,  or  bills  of  credit,'  shaU 
provide  funds  for  the  payment  thereof ;  and  mates  provisions  for  cases  where  such  '  paper 
bills,  or  bills  of  credit,' had  been  loaned  oat  on  sacnrity,  end  declares  that 'no  paper  cnr- 
rency, or  bills  of  credit,'  issued  nnder  the  act,  shall  be  a  legal  lender  in  payment  of  any 
private  debts  or  contracts  whatsoever."] 

'  The  bills  of  credit  issued  by  Slasuchnsetts  in  1G9D  (the  first  ever  issued  in  any 
colony)  were  in  the  following  form:  "No. — ,  IDs.  This  indented  bill  of  ten  shillings,  due 
from  the  MassachusettB  Colony  to  the  poeseasor,  shall  be  in  value  equal  to  money,  and 
diall  be  acoordioglj  accepted  by  the  trensuier,  and  receivers  snbordinate  to  him,  in  all 
public  payments,  and  for  anysto*^  at  any  tiine  in  the  treasury,  Boston,  in  Kew  England, 
Dec.  the  loth,  1690.  By  order  of  dte  General  Court :  Feter  Townsend,  Adam  Win- 
tlirop,'Tim.  XbomtOD,  Comminee."  So  that  it  was  not,  in  any  sense,  a  tender,  except 
in  discharge  of  public  debts.  3  Mass.  Hist  CoUectkmi,  (9d  series,)  p.  360,  asi.  The 
Inlls  of  credit  of  Connecticut,  passed  before  the  revolution,  were  of  the  same  general 
character  and  operation.  They  were  not  made  a  tender  in  payment  of  private  debts. 
The  emisrion  of  them  was  begun  in  1709,  and  continued,  at  least,  fbr  nearly  a  half  cen- 
taij.  The  acts  anthoriung  the  emission  generally  contained  a  clause  for  rising  a  tax 
to  redeem  Ihem- 

'  Craig  v.  J^aie  ^ifissoun,  4  Peten'i  Snp.  Ct.  B-  434,  435, 436, 443, 443. 


,.  Google 


CH.  ZZSnt.]  PaOHIBmOHS  —  PAPER  MONET.  21T 

tember,  1751,  no  "  paper  carrency  or  bills  of  credit,"  issued  or  cre- 
ated in  any  of  those  colonies,  ahoold  be  a  legal  tender,  trith  a  proviso, 
that  nothing  therein  conttuued  Bhoold  be  construed  to  extend  to  make 
any  of  the  bills,  then  subsisting,  a  legal  tender. 

^  1368.  Another  suggestion  has  been  made  ;  that  paper  currency, 
vhich  has  a  fund  assigned  for  its  redemption  by  the  state,  which 
authorizes  its  issue,  does  not  constitutionally  fall  within  the  description  of 
"  bills  of  credit."  The  latter  words  (it  is  said)  appropriately  import 
bills  drawn  on  credU  merely,  and  not  bottomed  upon  any  real  or  sub- 
stantial fund  for  their  redemption ;  and  there  is  a  material,  and  well 
known  distinction  between  a  bill  drawn  upon  a  fund,  and  one  drawn 
upon  credit  only.^  In  confirmation  of  thb  reasoning,  it  has  been  B^d, 
that  the  emissions  of  paper  money  by  the  states,  preTious  to  the  adop- 
tion of  the  constitution,  were,  properly  speaking,  bills  of  credit,  not 
being  bottomed  upon  any  fund  constituted  for  their  redemption,  bat 
resting  solely,  for  that  purpose,  upon  the  credit  of  the  state  issuing 
the  same.  But  this  argument  has  been  deemed  unsatisfactory  in  its 
own  nature,  and  not  sustuned  by  historical  facts.  All  bills  issued  by 
a  state,  whether  speinal  funds  are  asugned  for  the  redemption  of  them 
or  not,  are  in  fact  issued  on  the  credit  of  the  state.  If  these  funds 
should  from  any  cause  fail,  the  bills  would  be  still  payable  by  the  state. 
If  these  funds  should  be  applied  to  other  purposes,  {as  they  may  be  by 
the  state,)  or  withdrawn  from  the  reach  of  the  creditor,  the  state  is  not 
less  liable  for  their  payment.  No  exclusive  credit  is  given,  in  any 
such  case,  to  the  fund.  If  a  bill  or  check  is  drawn  on  a  fund  by  a 
pnvate  person,  it  is  drawn  also  on  his  credit,  and  if  the  bill  is  refused 
payment  out  of  the  fund,  the  drawer  is  still  pereonaJfy  responable. 
Congress  has,  under  the  constitution,  power  to  borrow  money  on  the 
credit  of  the  United  States.  But  it  would  not  be  less  borrowing  on  that 
credit,  that  ftmds  should  be  pledged  for  the  re-payment  of  the  loan ; 
such,  for  instance,  as  the  revenue  from  duties,  or  the  proceeds  of  the 
puhhe  lands.  If  these  funds  should  fail,  or  be  diverted,  the  lender 
would  still  trust  to  the  credit  of  the  government.  But,  in  point  of 
&ct,  the  bills  of  credit,  issued  by  the  colonies  and  states,  were  some- 
times witii  a  direct  or  implied  jJedge  of  funds  for  their  redemption. 
The  constitution  itself  points  out  no  distinction  between  bills  of  the  one 


>  Craig  v.  SaU  o/Uittimi,  t  Feten'i  Sop.  Ct  R.  447. 
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sort  or  the  other.  And  the  act  of  24  Geo.  2d,  ch.  5S,  reqmre;,  tbat 
when  bills  of  cre^t  are  issued  by  the  colonies  in  the  emergencies 
therein  stated,  an  ample  and  sufficient  fund  shall,  by  ihe  acts  author- 
izing the  issue,  be  established  for  the  discharge  of  the  same  within 
fire  years  at  the  farthest.  So,  that  there  is  positire  endence,  that 
the  phrase,  "  bills  of  credit,"  was  understood  in  tiie  cdonies  to  apply 
to  all  paper  money,  whether  funds  were  provided  for  ihe  repayment 
or  not.^ 

§  1869.  This  sabject  underwent  au  ample  discus^on  in  a  late  case. 
The  state  of  Missouri,  with  a  view  to  relieve  the  supposed  necessities 
of  the  times,  authorized  the  establishment  of  certain  loau'^ffices  to  loan 
certain  sums  to  the  citizens  of  that  state,  for  which  the  borrowers  were 
to  ^ve  secarity  by  mortgage  of  real  estate,  or  peisooal  property, 
redeemable  in  a  Umited  period  by  instalments.  The  loans  were  to  be 
made  in  certificates,  issued  by  the  auditor  &ai  treasurer  of  the  state, 
of  various  denominations,  between  ten  dollars  and  fifty  cents,  all  of 
which,  on  their  face,  purported  to  be  receivable  at  the  treasury,  or  any 
of  the  loan  offices  of  the  state,  in  the  discbarge  of  taxes  or  debts  due 

to  the  state  for  the  sum  of with  interest  for  the  same  at  two  per 

centum  per  annum.  These  certificates  were  also  made  receivable  in 
payment  of  all  salt  at  the  salt  springs  ;  and  by  all  public  officers,  civil 
and  military,  in  discharge  of  their  salaries  and  fees  of  office.  And  it 
was  declared,  that  the  proceeds  of  the  salt  springs,  the  interest  accrn* 
ing  to  the  state,  and  all  estates  purchased  under  the  same  act,  and  all 
debts  due  to  the  state,  should  be  constituted  a  fimd  for  the  redemptaoa 
of  them.  The  question  made  was,  whether  they  were  "  bills  of  credit," 
within  the  meaning  of  the  constitation.  It  was  contended,  that  they 
were  not ;  they  were  uot  made  a  legal  tender,  nor  directed  to  pass  as 
money,  or  currency.  They  were  mete  evidences  of  loans  made  to  the 
state,  for  the  payment  of  wluch  specific  and  available  funds  were 
pledged.  They  were  merely  made  receivable  in  payment  of  taxes,  or 
other  debts  due  to  the  state. 

§  1870.  The  majority  of  &e  supreme  court  were  of  opinion,  that 
^ese  certificates  were  bills  of  credit  wittun  the  meaning  of  the  consti- 
tution. Though  not  called  bills  of  credit,  they  were  so  in  faot.  They 
were  designed  to  circulate  aa  currency,  the  certificates  b^ng  to  be 
issued  in  various  denominationB,  not  exceeding  ten  dollars,  nor  less 

>  8m  1  ffiudt.  BW.  soa,  set- 


,.  Google 


CH.  XXXm.]  PKOmBinONS  —  BlliS   0¥  CBEDIT.  219 

than  Sftj  cents.  Under  soch  circnmataDcea,  it  was  impossible  to 
doubt  their  real  character  and  object,  aa  a  paper  ourrency.  They 
were  to  be  emitted  by  the  govemmeiit ;  and  they  were  to  be  gradu- 
ally withdrawn  from  circulation  by  an  annual  withdrawal  of  ten  per 
cent.  It  was  wholly  unnecessary,  that  they  should  be  declared  to  be 
a  legal  tender.  Indeed,  so  far  as  regarded  the  fees  and  salaries  of 
public  officers,  they  were  so.'  The  minority  were  of  a  different  opinion, 
upon  various  grounds.  One  was,  that  they  were  properly  to  be  deemed 
a  loan  by  the  state,  and  not  designated  to  be  a  circulating  currency, 
and  not  declared  to  be  so  by  the  act.  Another  was,  tbat  they  bore  on 
their  face  an  interest,  and  for  that  reason  varied  in  value  every  moment 
of  their  existence,  which  disqualified  them  for  the  uses  and  purposes 
of  a  circulating  medium.  Another  was,  that  all  the  bills  of  credit  of 
the  revolution  contained  a  promise  to  pay,  which  these  certificates 
did  not,  but  were  merely  redeemable  in  discharge  of  taxes,  4c. 
Another  was,  that  they  v^re  not  issued  upon  the  mere  credit  of  tiie 
state ;  but  funds  were  pledged  for  their  redemption.  Another  was, 
that  they  were  not  declared  to  he  a  legal  tender.  Another  was, 
that  their  circulation  was  not  enforced  by  statutory  provisioDS.  No 
creditor  was  under  any  obligation  to  receive  them.  Id  their  nature 
and  character,  they  were  not  calculated  to  produce  any  of  the  evils, 
which  the  paper  money  issued  in  the  revolution  did,  and  which  ihe  con- 
stitution intended  to  guard  ag^nst.' 

[^  1370  a.  The   constitntional   interpretation   to  be  ^ven  to  the 
phrase, '  bills  of  credit,'  has  been  somewhat  narrowed  by  the  decim«i 

>  Omig  T.  Tlie  Sou  of  Mttoari,  4  Feten's  Snp.  Ct  R.  410, 42S  to  43S. 

1  Some  of  tbeso  grounds  apply  eqaallj  to  some  of  the  "  bills  of  credit,"  iasned  b;  tha 

colonics.  In  fact,  ibese  certjficalea  seem  to  have  differed  in  few,  if  any  eaBenlitd  circum- 
stances, from  those  issued  by  Ibe  province  of  Massacbuaetta  in  t71i  and  1716,  ftndhad 
the  same  general  object!  in  Tiaw  by  tbe  same  mMos,  tie.  to  mske  tempomrj  lonni  to 
the  iubabitanu  to  relieve  their  nanls  by  on  issue  of  paper  money.*  Tbe  bills  of  credit 
issued  by  congress  in  17S0,  were  payable  with  interest.  Bo  were  the  treasury  not«s 
issued  by  congress  in  the  late  war  with  Great  Britain.  Tet  both  circulated  and  vera 
desigrwd  to  drculate  as  CDrrencj.  The  billB  of  credit  Issued  by  coagress  in  the  rerolti- 
tioa  were  not  made  a  legal  tender.t  It  has  been  already  seen,  (bat  the  ftistbills  of  credit 
OTcr.issned  in  Amenta,  in  1 690,  contained  no  promise  of  payment  by  tbe  slate,  and  were 
simply  receivable  in  discharge  of  public  dnes.)  Air.  Jefferson,  in  the  first  volume  of  hia 
correspondence,  (p.  401,  403,)  has  given  a  succinct  history  of  paper  moutiy  to 
America,  especially  in  the  revolution.    It  is  a  sad  but  instructiTe  account 

•  1  Ildlch.  lUitaiy,  iOi,  ioa,  and  iiolc  ;  3  Kulch.  Hinorr,  SOS.  t  .Atft,  1 1307. 

t  3  .Mum.  Iligt  Colleclixn,  ['Jd  scriei,)  -OO,  301;  sitll,  i  13»,  IXt.  B«  4  IiUm.  Bisu  CoL 
(Sd  series,)  K. 
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of  the  snpreme  court  of  the  United  States  in  a  recent  case.'  The 
GommoDwealth  of  Kentucky,  "  to  relieve  the  diBtresaes  of  the  com- 
munity," incorporated  a  bank,  under  the  corporate  name  of  "The 
'  Bank  of  the  Commonwealth  of  Kentucky,"  which  it  declared  in  the 
first  aection  of  the  act  of  incorporation  to  be  "  in  behalf  of  the  com- 
monwealth."  The  president  and  directors  were  to  be  chosen  by  the 
le^slature.  The  bank  was  authorized  to  issue  negotJable  notes  to  the 
amount  of  three  millions  of  dollars,  which  were  declared  to  be  recover- 
able at  the  treasury,  and  by  public  oflGcers  in  all  payments  of  taxes 
and  other  debts  to  the  state,  and  for  county  levies.  The  interest 
arising  firom  all  loans  and  discounts  were  to  be  paid  to  the  treasurer  of 
the  state,  to  form  a  portion  of  its  revenue,  aud  subject  to  the  disposi- 
tion of  the  legislature.  The  question  which  arose,  was,  whether  these 
were  "  bills  of  credit,"  within  the  meaning  of  the  constitution,  or  net. 
§  1370  h.  The  majority  of  the  court  held,  that  these  were  not 
"  bills  of  credit,"  upon  various  grounds,  the,  principal  of  which  were, 
that  they  did  not  on  their  face  purport  to  be  issued  by  the  state,  but 
by  the  president  and  directors  of  the  bank ;  that  they  centred  no 
pledge  of  the  faith  of  the  state  in  any  form,  but  purported  to  have  been 
issued  on  the  credit  of  the  funds  of  the  bank ;  that  there  was  no 
express  assumption  of  agency  on  the  part  of  the  preddent  and  direc- 
tors ;  that  tiiere  was  an  independent  fund  created  by  the  state  for  the 
redemption  of  the  notes,  and  whether  it  were  sufficient  or  not  to 
redeem  them,  waa  of  no  consequence ;  that  every  holder  of  notes  had 
it  in  his  power  to  enforce  payment  of  them  by  suit  against  the  bank; 
and  as  the  state  could  not  be  sued,  the  bank  and  the  state  were  to  be 
disfingmshed  from  each  other ;  that  it  is  undoubted,  that  a  state  may 
be  a  stockholder  in  a  bank,  and  that  this  right  may  extend  to  a  total 
and  exclusive  ownership  of  the  stock.  In  all  these  particulars,  it  was 
held  that  the  bills  issued  by  the  hank  in  this  case,  differed  from  bills  of 
credit,  and  that  "  to  constitute  a  bill  of  credit  within  the  constitution, 
it  must  be  issued  by  a  state,  on  the  faith  of  the  state,  and  be  designed 
to  circulate  as  money.  It  must  be  a  paper,  which  circulates  on  the 
credit  of  the  state  ;  and  is  so  secured  and  used  in  the  ordinary  busi- 
ness of  life.  The  individual  or  committee  who  issue  the  bill  must 
have  the  power  to  bind  Uie  state ;  they  must  act  as  agents,  and  of 


>  Britcot  T.  The  Baak  of  the  QmmoHveabA  0/ Kentuch/,  11  Peten,  S.  C.  B.  3ST. 
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course  do  not  iDcnr  any  personal  responubiltty,  nor  impart,  as  iadt 
vidualB  any  credit  to  the  paper." 

§1370  e.  The  minority  of  t^e  court  dissented,  and  Mr.  Jnalice  Story 
in  commencing  his  dissentient  opinion,  states,  that  "  when  this  cause 
was  formerly  argued  before  this  court,  a  majority  of  the  judges  -who 
then  heard  it,  were  decidedly  of  the  opinion,  that  the  act  of  Kentucky 
estabUshing  this  bank,  was  nnconstitution^  and  void,  as  amounting  to 
an  authority  to  emit  bills  of  credit  for  and  on  behalf  of  the  state,  withm 
the  prohibilioQ  of  die  constitution  of  the  Umted  States.  Among  that 
majority  was  the  late  Mr.  Chief  Justice  Marehall,  "  a  name  never  to 
be  mentioned  without  reverence." 

§  1370  d.  Iq  regard  to  the  question  what  is  a  bill  of  credit  in  the 
sense  of  the  constitution,  he  says :  "Afl«r  the  decision  of  the  case  tJ 
Craig  v.  The  State  of  Missouri,  I  had  not  supposed,  that  chis  was  amat- 
ter  which  could  be  brought  into  contestation,  at  least  cmleES  the  authority 
ctf  that  case  was  to  be  overturned,  and  the  court  were  to  be  set  adrift 
from  its  former  moorings.  The  chief  justwe  in  delivering  the  opinion 
of  the  court  upon  that  occasion,  in  answer  to  the  very  inquiry  s^d : 
'  To  emit  bills  o!  credit  conveys  to  the  mind  the  idea  of  issuing  paper, 
intended  to  circulate  through  the  community  for  its  ordinary  purposes 
as  money,  which  paper  is  redeemable  at  a  future  day.  This  is  the  sense 
in  which  it  has  been  rfways  understood,'  Again:  'tTie  term  has 
acquired  an  appropriate  moaning ;  and  bills  of  credit  signify  a  paper 
medium,  intended  to  circulate  between  iadividuals,  and  between  govern- 
ment and  individaals,  for  the  ordinaiy  purposes  of  society.'  Again : 
*  If  the  ppohibiiion  means  any  thing,  if  the  words  are  not  empty  sounds, 
it  must  cosprehend  the  emission  of  any  paper  medium  by  a  state 
government,  for  the  purposes  of  common  circulation.'  One  should 
mppode  that  this  language  was  sufficiently  exact  and  definite  to 
remove  all  possible  doubt  upon  the  point ;  and  it  has  the  more  wei^t, 
becanse  it  came  &om  one,  who  was  himself  an  actor  in  the  very  times 
when  bills  of  credit  constituted  the  currency  of  the  whole  country ; 
and  whose  experience  justified  him  in  this  exposition."  And  again, 
"  If  we  look  into  the  meaning  of  the  phrase  as  it  is  found  in  the  BriUsh 
taws,  or  in  our  own  laws,  as  applicable  to  the  concerns  of  private  indi- 
viduals, or  private  corporations,  we  shall  find  t^at  there  is  no  mysterj 
about  the  matter ;  and  that  when  bills  of  credit  are  spoken  of,  the 
words  mean  negotiable  paper,  intended  to  pass  as  currency,  or  as  nioney, 
by  delivery  or  endorsement.    In  Uiis  sense,  all  bank  notes,  or,  as  the 
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more  common  phrase  is,  bank  bills,  are  bills  of  credit.  The;  are  the 
bills  of  the  party  iBSuing  them,  on  his  credit,  and  the  credit  of  his 
funds ;  for  the  purposes  of  circulation  as  currency  or  money.  Thns, 
for  example,  as  we  all  know,  bank  notes  payable  to  the  bearer,  ,(or 
when  payable  to  order,  endorsed  in  blank,)  pass  in  the  ordinary  inters 
course  and  business  of  life,  as  money;  and  circulate,  and  are  treated 
as  money." 

§  1370  e.  "  Such,  then,  being  the  true  and  ordinary  meaning 
applied  to  bills  of  credit,  issued  by  banks  and  other  corporations,  that 
they  are  negotiable  paper,  designed  to  pass  as  currency,  and  issued  on 
the  credit  of  the  corporation ;  there  is  no  mystery  in  the  application  of 
the  same  terms  to  the  transactions  of  states.  The  nature  of  the  thing 
is  not  changed ;  the  object  of  the  thing  is  not  changed,  whether  the 
negotiable  puper  is  issued  by  a  corporation  or  by  a  state.  Mutato 
nomine,  de  te  Ja/nda  narratur.  A.  bill  of  credit,  then,  issued  by  a 
state,  is  negotiable  ptiper,  designed  to  pass  as  currency,  and  to  circu- 
late as  money.  It  is  diatinguiBhable  from  the  evidences  of  debt  issued 
by  a  state  for  money  borrowed,  or  debts  otherwise  incurred ;  not 
merely  in  form,  but  in  substance.  The  form  of  the  instrument  is 
wholly  immaterial.  It  is  the  substancfc  we  are  to  look  to ;  the  question 
is,  whether  it  is  issued,  and  is  negotiiJ>le,  and  is  deagned  to  circulate 
as  currency.  •!!  that  is  its  intent,  manifestfcd  either  on  the  face  of  the 
bill,  or  on  the  face  of  the  act,  and  it  is  in  reality  the  paper  issue  of  a 
state ;  it  is  within  the  prohibition  of  the  constitution.  If  no  such 
intent  exists,  then  it  is  a  constitutional  exercise  of  power  by  the  state. 
This  is  the  test;  the  sure,  and,  in  my  judgment,  the  only  sincere  test, 
by  which  we  can  ascertain  whether  the  paper  be  within  or  without  the 
prohibition  of  the  constitution.  All  other  tests,  which  have  hitherto 
been  applied,  and  all  other  tests  which  can  be  applied,  will  be  illusory, 
and  mere  exercises  of  human  iugenuity,  to  vary  the  prohibition,  and 
erade  its  force.  Surely,  it  will  not  be  pretended,  that  the  constitution 
intended  to  prohibit  names,  and  not  things ;  to  hold  up  the  solemn 
mockery  of  warring  with  shadows,  and  suffering  realities  to  escape  its 
grasp  ?  To  suffer  states,  on  their  own  credit,  to  issue  floods  of  paper 
money  as  currency ;  and  if  they  do  not  call  them  bills  of  credit,  if 
they  do  not  give  them  the  very  form  and  impress  of  a  promise  by  the 
state,  or  in  behalf  of  the  state ;  in  the  very  form,  so  current,  and  so 
(Usastrous  in  former  times ;  then  they  are  not  within  the  prohibition." 
.la  answer  to  the  argument,  that  "  bills  of  credit "  are  only  those  which 
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are  made  bj  the  act  creating  them  a  tender  in  payment  of  debte,  he 
enters  into  an  elaborate  bistorical  review  of  bills  of  credit  in  the  colo- 
oies,  showing  that  sucb  an  interpretation  has  never  obtuned.'  Then 
proceeding,  he  eajs :  "  This  historical  review  fumishes  a  complete 
answer  to  every  argnment  which  has  been  used  on  tbe  present  or  on 
former  occaMons;  which  made  the  nature  of  bills  of  credit  depend 
Dpon  any  other  quality,  than  the  simple  one  of  being  for  money  and 
negotiable,  and  designed  to  pass  as  paper  money  or  paper  currency. 
"When  it  is  said  that  it  is  of  the  essence  of  '  bills  of  credit,'  that  they 
should  be  a  legal  tender,  we  find  that  many  of  them  never  were  a 
tender.  Nay,  that  the  enormous  issues  by  the  revolutionary  congress 
were  altogether  stripped  of  this  quality.  When  it  is  s^d,  that  to  con- 
stitute bills  of  credit,  their  circulation  as  money  must  be  enforced  by 
statutable  provisions,  we  find,  that  in  many  cases,  from  the  very 
nature  and  character  of  the  acts,  no  such  compulsory  circulation  was 
contemplated.  They  did  not  in  their  form,  generally,  contain  any 
express  promise  on  the  part  of  the  state,  to  pay  them,  whether  funds 
were  provided  or  not ;  and  the  same  form  was  used  in  both  cases. 
There  was,  indeed,  in  my  judgment,  in  every  case  an  implied  obliga- 
tion and  promise  of  the  state  to  pay  them ;  whether  funds  were  pro- 
vided or  not.  When  it  is  said,  that  it  b  not  a  bill  of  credit  unless 
credit  is  given  to  the  state  on  its  own  express  promise  to  pay,  and  not 
when  the  paper  is  only  declared  to  be  receivable  in  payment  of  debts 
due  to  tbe  state ;  that  there  most  be  a  promise  to  pay,  and  not  merely 
a  promise  to  receive ;  we  find,  that  the  very  first  issues  of  bills  of  credit 
were  of  this  very  character,  and  contained  no  promise ;  and  yet  the 
colonial  legislatures  appropriated  to  them  the  very  name,  as  their  true 
designation.  When  it  is  said,  that  a  bill  which  is  payable  on  demand, 
is  not  a  bill  of  credit ;  nor  a  bill  \^hich  contains  no  promise  to  pay  at  a 
fiiture  day  ;  we  find,  that  on  their  face  nearly  all  the  colonial  issues 
were  without  any  limitation  of  time,  and  were  receivable  in  payments 
to  the  state,  immediately  upon  their  presentation ;  though  funds  for 
their  redemption  were  not  provided  except  in  futuro.  The  issues  by 
congress  were,  with  a  single  exception,  without  any  limitation  of  time 
as  to  payment,  and  were  to  be  paid  in  gold  or  silver. 

5  1370  /.  "  The  emission  of  1780,  already  stated,  was  to  be  paid  at 
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afiitoretime.  But  congress  made  no  express  promise  to  pay  any  of  Uieir 
other  issues ;  &ej  simply  pledged  t^e  colonies  for  their  redemption ;  and 
yet  congress  called  them  bills  of  credit.  When  it  is  SEud  that  bills  of 
credit  cannot  bear  interest,  for  that  disqualifies  them  for  a  paper  cur- 
rency ;  we  find,  that  in  point  of  fact,  such  bills  were  issued  both  by  the 
colonies  and  by  the  revolutionary  congress  ;  and  indeed,  since,  by  the 
United  States  in  the  form  of  treasury  notes.  When  it  is  s^d,  that  bills 
of  credit  are  such  only  as  are  issued  upon  the  mere  credit  of  the  state, 
and  not  bottomed  upon  any  real  or  substantial  fund  for  their  redemp- 
tion ;  we  find  that  in  moat  cases,  the  colonial  bills  of  credit  were  issued 
upon  8uch  funds ;  provided  by  the  very  terms  of  the  acts.  The  stat- 
ute of  24  Geo.  2,  ch.  53,  also  in  terms  applies  the  very  phrase,  not 
only  to  bills  resting  on  the  mere  credit  of  the  state,  but  also  to  bills 
having  suitable  funds  provided  for  their  redemption.  It  goes  further, 
and  prohibits  the  colonies,  in  future,  from  issuing  such  bills  without 
providing  suitable  funds.  In  short,  the  history  of  bills  of  credit  in  the 
colonies,  conclusively  establishes,  that  none  of  these  ingenious  Bugges- 
tioos  and  distinctions,  and  definitions,  were  or  could  hare  been  in  the 
minds  of  the  framers  of  the  constitulion.  They  acted  upon  known 
&ct8,  and  not  theories ;  and  meant,  by  prohibiting  the  states  from 
emitting  bills  of  credit,  to  prohibit  any  issne,  in  any  form,  to  pass  aa 
paper  currency  or  paper  money,  whose  basis  was  the  credit,  or  funds, 
or  debts,  or  promises  of  the  states.  They  looked  to  the  mischief 
intended  to  be  guarded  against  in  the  future,  by  the  light  and  expe- 
nence  of  the  past.  They  knew  that  (he  paper  money,  issued  by  the 
states,  had  constantly  depreciated,  whether  funds  for  its  redemption 
were  provided  or  not;  whether  there  was  a  promise  to  pay,  or  a 
promise  to  receive ;  whether  they  were  payable  with  or  without  inte- 
rest ;  whether  they  were  nominally  payable,  in  presejUi,  or  in  futuro. 
They  knew  that  whatever  paper  currency  is  not  directly  and  immedi- 
ately, at  the  mere  will  of  the  holder,  redeemable  in  gold  and  silver,  is, 
and  forever  must  be  liable  to  constant  depreciation.  We  know  the 
same  facts  as  well  as  they.  We  know  that  the  treasury  notes  of  the 
United  States,  during  the  late  war,  depreciated  fifty  per  cent. ;  that 
during  the  period  of  the  suspension  of  specie  payments,  by  our  private 
banks  at  the  same  period,  though  with  capitals  supposed  to  be  ample ; 
tiieir  bank  bills  sunk  from  fifteen  to  twenty-five  per  cent,  below  their 
nominal  value.  The  bills  of  this  very  Bank  of  tiie  Commonwealth  of 
Kentucky,  of  whose  solid  and  extensive  capital  we  have  heard  so  much ; 
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Trere  admitted  at  the  argument,  to  have  sunk  Siiy  per  cent,  from  their 
nominal  value.  The  framers  of  the  constitution  could  not,  without 
irreverence,  (not  to  use  a  stronger  phrase,)  be  presumed  to  prohibit 
names  and  not  things ;  to  'aim  a  blow  at  the  artificial  forms  in  which 
paper  currency  ought  be  clothed,  and  leave  the  substance  of  the  mis- 
chief untouched  and  unredressed ;  to  leave  the  states  at  liberty  to  issue 
a  flood  of  paper  money,  with  which  to  inundate  the  community,  upon 
their  own  sole  credit,  funds,  and  responsibility ;  so  always,  that  they 
did  not  use  certain  prescribed  forms  of  expression.  If  the  states  were 
to  possess  these  attributes  in  ample  sovereignty,  it  was  worse  than  use- 
less to  place  such  a  probibitioa  in  the  front  of  the  conatjtudon.  It 
was  holding  out  a  solemn  delusion  and  mockery  to  the  people,  by  keep- 
ing the  faith  of  the  constitution  to  the  ear,  and  breaking  it  to  the 
sense.  My  judgment  is,  that  any  such  interpretation  of  the  constitu- 
lion  would  be  as  unsound  as  it  would  be  mischievous.  The  interpre- 
tation for  which  I  contend,  is  precisely  that  which  was  m^ntdned  hy 
this  court  in  the  case  of  Craig  v.  Tfu  State  of  MUiouri ;  where  all 
these  ingenious  suggestions,  distinctions,  and  definitions,  to  which  I 
have  alluded,  were  (Erectly  overruled.  I  might,  indeed,  have  spared 
myself  some  labor  in  these  researches,  if  I  had  not  considered  that 
case  as  in  some  measure  assailed  in  the  present  decision ;  if,  indeed,  it 
is  not  shaken  to  its  very  foundation." 

§  1370  g.  In  respect  to  the  &cts  of  the  particular  case,  he  says  that 
"  they  were  stripped  of  mere  technical  forms,  the  bills  of  the  state, 
issued  by  the  agents  of  the  state,  on  the  exclufflve  funds  of  the  state,  for 
the  benefit  and  profit  of  the  state,  to  circulate  as  currency  within  the 
state,  and  without  any  other  responsibility  than  that  of  the  state.  In 
what  respect,  then,  do  they  differ  from  hills  of  credit  of  the  state  ?  I 
can  perceive  none."  He  then  proceeds  to  argue  that  the  bills  were 
issued  on  the  credit  of  the  state ;  that  the  state  was  responsible  for 
them  ;  and  that  the  mere  fact  that  the  official  legal  entity,  called  the 
president  and  directors,  might  be  sued,  did  not  alter  the  case ;  inas- 
mach  as  it  was  not  pretended  that  they  were  peraonally  responsible,  or 
that  the  capital  stock  was  vested  in  them,  so  that  it  could  be  taken  in 
execution  in  a  suit  against  them.  That,  in  equity  and  in  justice,  the 
bills  must  be  treated  as  bills  of  the  state ;  so  that  if  the  state  were 
suable  a  bill  of  equity  would  lie  against  it,  as  the  real  debtor,  —  as  the 
real  principal.  That  it  does  not  follow  (as  was  argued)  that,  because 
a  state  assigns  funds  for  the  payment  of  its  debts  or  bills,  that  the 
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holder  tnuta  exclusivelj  to  l^oae  funds;  bat  this  fact  must  be  proved. 
Whether  a  state  be  suable  or  not  can  furnish  no  test  whether  an 
instrumeat  issued  in  lis  behalf  be  a  "  bill  of  credit."  In  all  of  the  ante- 
rerolutionary  "  bills  of  credit,"  the  colonies  were  ne?er  suable.  Finally, 
he  insists  that  although  the  constitution  expressly  prohibits  the  emi»> 
uon  of  bills  of  credit  by  a  state,  it  does  not  prohibit  the  emission  of 
bills  of  credit  by  private  persons,  or  private  partnerships,  or  private 
corporations,  strictly  so  called.^] 

^  1371.  The  next  proUbition  is,  that  no  state  shall  "  make  any 
"  thing  but  gold  and  sUver  coin,  a  tender  in  payment  of  debts." 
This  clause  was  manifestly  founded  in  the  same  general  policy,  which 
procured  the  adoption  of  the  preceding  clause.  The  history,  indeed, 
of  the  various  laws,  which  were  passed  by  the  states  in  their  colonial 
and  independent  character  upon  this  subject,  is  startling  at  once  to 
oar  morals,  to  our  patriotism,  and  to  our  sense  of  justice.  Not  only 
was  paper  money  issued,  and  declared  to  be  a  tender  in  payment  of 
debts ;  but  laws  of  another  character,  well  known  under  the  appellar 
lion  of  tender  laws,  appraisement  laws,  instalment  laws,  and  suspen- 
Bion  laws,  were  from  time  to  time  enacted,  which  prostrated  all  pri- 
rate  credit  and  all  private  morals.  By  some  of  these  laws  the  due 
payment  of  debts  was  suspended  ;  debts  were,  in  violation  of  the  very 
terms  of  the  contract,  authorized  to  be  paid  by  instalments  at  difFerent 
periods  ;  property  of  any  sort,  however  worthless,  either  real  or  per- 
sonal, might  be  tendered  by  the  debtor  in  payment  of  his  debts  ;  and 
the  creditor  waa  compelled  to  take  the  property  of  the  debtor,  which 
he  might  seize  on  execution,  at  an  appnusement  wholly  disproportion- 
ate to  its  known  value.^  Such  grievances  and  oppressions,  and  others 
of  a  like  nature,  were  the  ordinary  results  of  legislation  daring  the 
levolationary  war,  and  the  intermediate  period  down  to  the  formation 
of  the  constitution.  They  entailed  the  most  enormoos  evils  on  the 
country ;  and  introduced  a  system  of  fraud,  chicanery,  and  profli- 


'  [Mr.  Justice  Thompson,  thougli  he  denied  that  (ho  bills  issued  by  this  bank  were 
"bills  of  credit,"  under  the  mesningof  the  constitniion,  conturred  with  Mr.  Justice  Story 
tliat  Ihey  were  emitted  by  the  slate,  eajing ;  "  The  corporation  is  the  mere  creature  of 
llw  state,  and  ii  entirely  subject  to  its  control ;  and  I  cannot  bring  mjself  to  the  concln- 
sion  that  such  an  important  prorision  of  the  constitution  may  be  evaded  by  mere  form.' 
BrUcoeT.JleBanko/llit  CommoniBeakh  of  l^ntackg,  U  Feters'a  S.  C.  H.  3B8.] 

■  3  Elliofs  Debalei,  144. 


,.  Google 


CH,  ZXZin.]  PR0HIBITIOK8  —  attahtdbr.  227 

gao;,  wUch  destroTed  ^  private  confidence,  and  all  induatrj  and 
enterprise.* 

§  1372.  It  IS  manifest,  that  all  these  prohibitory  claoses,  as  to  coin- 
ing money,  emitdng  bills  of  credit,  and  tendering  any  thing,  bat  golil 
and  silver,  in  payment  of  debta,  are  founded  upon  the  same  general 
policy,  and  result  from  the  same  general  considerations.  The  policy 
is,  to  provide  a  fixed  and  amform  valae  throughout  tlie  United  States, 
by  which  commercial  and  other  dealings  of  the  citizens,  as  well  as  t^e 
moneyed  transactions  of  the  government,  might  be  regulated.  For  it 
may  well  be  asked,  why  vest  in  Congress  the  power  to  estabhsh  a  uni- 
form standard  of  value,  if  the  states  might  use  the  same  means,  and 
thoB  defeat  the  nniformity  of  the  standard,  tmd  consequently  Uie 
standard  itaelf  ?  And  why  establish  a  standard  at  all  for  the  govern- 
ment of  the  various  contracts,  which  might  be  entered  into,  if  those 
contracts  nught  afterwards  be  discharged  by  a  different  standard,  or 
by  that,  which  is  not  money,  under  the  authority  of  state,  tender 
laws?  All  these  prohibitions  are,  therefore,  entirely  homogeneot^, 
and  are  essential  to  the  establishment  of  a  uiufbrm  standard  of  value 
in  the  formation  and  discharge  of  contracts.  For  this  reason,  aa 
well  as  others  derived  from  the  phraseology  employed,  the  prohi- 
bition of  state  tender  laws  will  admit  of  no  construction  eonfimng  it  to 
state  laws,  which  have  a  retrospective  operation.^  Accordingly,  it 
has  been  uniformtj  held,  that  tiie  prohibition  applies  to  all  fiitnre 
laws  on  the  subject  of  tender ;  and,  Uierefore,  no  state  legislature  can 
provide,  that  future  pecnniary  contracts  may  be  discharged  by  any 
thing,  but  gold  and  eilver  ooin.^ 

^  1373.  The  next  prohibitaon  is,  that  no  state  shall  "  pass  any  bill 
"  of  attainder,  ex  post  facto  law,  or  law  impwring  the  obligation  of 
"  contracts."  The  two  former  require  no  commentary,  beyond  what 
has  been  already  offered,  under  a  similar  prohibitory  clause  applied  to 
the  government  of  tbe  Uuted  States.  The  same  policy  and  princi- 
ples apply  to  each.*  It  would  have  been  atterly  nseless,  if  not  ab- 
sard,  to  deny  a  power  to  the  union,  which  might  at  the  same  time  be 


■  See  Sturyii  v.  CmumTuhidd,  4  Wbeat  K.  S04.    Barroa  t.  The  Maifor  ^.  of  BaU 
ion.    7  Felen,  S.  C.  B.  £49.  per  Ch.  J.  MantuOI. 
'  Ojdm  T.  Saanden,  13  Wheat.  R.  S65,  per  WutungtOD,  J. 

*  Ogdat  T.  Saunden,  13  WbeU.  R.  SG5,  3B9,  SSB,  S89, 30S,  30$,  3SS,  38S,  336, 339^ 

*  See  The  FedenUst,  No.  44, 84. 
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applied  by  the  states,  to  porposes  equally  mischieTona,  and  tyrannical ; 
and  vhich  might,  when  applied  by  the  Btates,  be  for  the  veiy  purpose 
of  Bubrerting  the  union.  Sefore  the  constitution  of  the  United 
States  was  adopted,  every  state,  unless  prohibited  by  its  own  consti- 
tution, might  pass  a  bill  of  attunder,  or  ex  pott  facto  law,  as  a  general 
result  of  its  sovereign  le^lative  power.  And  such  a  prohibition 
would  not  be  implied  from  a  constitutional  provi^on,  that  the  le^s- 
lative,  executive,  and  judiciary  departments  shall  be  separate  and 
distinct ;  that  crimes  shall  be  tried  in  the  county,  where  they  are  com- 
mitted i  or  that  the  trial  by  jury  shall  remain  inviolate.  The  power 
to  pass  such  laws  would  still  remain,  at  least  so  far  as  respects  crimes 
committed  without  the  state. ^  During  the  revolutionary  war,  bills  of 
att^nder,  and  ex  post  facto  acts  of  confiscation,  were  passed  to  a 
wide  extent;  and  the  evib  resulting  therefrom  were  supposed,  in 
times  of  more  cool  reflection,  to  have  far  outweighed  any  imagined 


■  Cooper  T.  Tel/mr,  4  DuU.  E.  14 ;  8.  C.  1  Petera'i  Cond.  R  811. 
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CHAPTER  XXXIV. 

PBOHISrnOITB  ON  THE  STATSB.  —  IMPAIBIKa   CONTRACTS. 

^  1374.  The  remuniDg  clause,  as  to  impuring  the  ohligation  of 
contracte,  will  require  a  more  full  and  deliberate  ezaminatioii.  The 
Federalist  treats  this  subject  in  the  following  brief  and  general  man- 
ner. "  Bills  ef  attiunder,  ex  pott  facto  laws,  and  laws  impairing  the 
obligation  of  contracts  are  contrarjr  to  the  first  prinriples  of  the  social 
compact,  and  to  every  principle  of  sound  legislation.  The  two  for- 
mer are  expressly  prohibited  bj  the  declarations  prefixed  to  some  of 
&e  state  constitutions,  and  all  of  them  are  prohibited  by  the  spirit  and 
scope  of  their  fdndamental  character.  Our  own  experience  has 
tau^t  us,  Dererthelesa,  that  additional  fences  against  these  dangers 
ought  not  to  be  omitted.  Very  properly,  therefore,  have  the  conven- 
tion added  this  constitutional  bulwark,  in  favor  of  personal  security 
and  private  rights,  &c.  The  sober  people  of  America  are  weary  of 
the  fluctuating  policy  which  has  directed  the  public  councils.  They 
have  seen  with  regret  and  indignation,  Uiat  sudden  changes  and  legis- 
lative interferences  in  cases  afiecting  personal  rights  became  jobs  in 
the  hands  of  enterprising  and  influential  speculators,  and  snares  to  tiie 
more  industrious  and  less  informed  part  of  the  commimity.  They 
have  seen,  too,  that  one  legislative  interference  is  but  the  first  lirk  in 
a  long  chm  of  repetitions,  every  subsequent  interference  being  uata- 
rsUy  provoked  by  the  efiects  of  tiie  preceding.  They  very  rightly 
infer,  therefore,  that  some  thorough  reform  is  wanting,  which  will  ban- 
ish speculations  on  public  measures,  inspire  a  general  prudence  and 
industry,  and  give  a  regular  course  to  the  bnuness  of  society."  ' 

\  1S75.  With  these  remarks  the  sabject  is  disnissed.  And  yet, 
perhaps,  there  is  not  a  eod^o  clause  of  the  oonstitution,  which  has 
^ven  rise  to  more  acute  and  vehement  controversy ;  and  tiie  nature 
and  extent  of  whose  prohibitory  force  has  called  forth  more  ingeniooB 

>  The  FtdetaUs^  No.  M. 
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speculation,  and  more  animated  joridioal  discuaenon.^  What  is  a  cod- 
traot  ?  What  is  the  obligation  of  a  contract  ?  What  is  impairing  a 
contract  ?  To  what  classes  of  laws  does  the  prohibition  apply  ?  To 
what  extent  doed  it  reach,  so  as  to  control  prospective  legislation  on 
the  subject  of  contracts  ?  These  and  maaj  other  questions,  of  no 
small  nicety  and  iatricacy,  have  vexed  the  legislative  halls,  as  well  as 
the  jadicial  tribonals,  witii  an  oncounted  variety  and  frequency  of 
Utigation  and  speculation. 

§  1S76.  In  the  first  place,  what  is  to  be  deemed  a  contract,  in  the 
constitutional  sense  of  this  clause  ?  A  contract  is  an  agreement  to  do, 
or  not  to  do,  a  particular  ttung ;  ^  or  (as  was  siud  on  another  oacauon) 
a  contract  is  a  compact  between  two  or  more  persons.^  A  contract  is 
either  executory,  or  executed.  An  executory  contract  is  one,  in 
which  a  party  binds  himself  to  do,  or  not  to  do  a  particular  thing. 
An  executed  contract  is  one,  in  which  the  object  of  the  contract  is 
performed.  This  differs  in  nothing  &om  a  grant;*  for  a  contract 
executed  cimveyB  a  chose  in  possesion ;  a  contract  executory  conveys 
only  a  chose  in  action.'  Since,  tiien,  a  grant  is  in  fiuit  &  contract 
executed,  the  obligation  of  which  continues ;  and  mnce  the  constitution 
uses  the  general  term,  contract,  without  distinguishing  between  th(»e, 
which  are  executory  and  those  which  are  executed  ;  it  must  be  con- 
strued to  comprehend  the  former,  as  well  as  the  latter.  A  state  law, 
therefore,  annulling  conveyances  between  individuals,  and  declaring, 
ihat  the  grantors  should  stand  seized  of  tiieir  former  estates,  notwith- 
staoding  those  grants,  would  be  as  repugnant  to  tiie  conBtitution,  as  a 
state  law  dischar^png  the  vendors  fn»n  the  obligation  of  executing  thdr 
contracts  of  sale  by  conveyances.  It  would  be  strange,  indeed,  if  a 
(xmtract  to  convey  were  secured  by  the  constitution,  while  an  absolute 
cotveyaoce  remtuned  unprotected."  That  t^e  contract,  while  execit 
toiy,  was  obUgatory,  but  when  executed,  mi^t  be  avoided. 

\  1377.  Contfacts,  too,  are  express,  or  implied.    Express  contracts 


■  1  'Etaet  Comm,  LecL  19,  p.  3ST. 

■  Stvrgii  t.  Oroiaiirahidd,  4  Whefttoit'i  H.  197.    Sm  alM  Grten  t.  fiitUk,  8  WbMt. 
B.  93;  Ogdtn  t.  Sawkn,  13  WbMt.  R.  356,  397,  302,  SIS,  335  ;   Gordon  V.  Prince, 

3W««h.  Cir.  Ct.R.319. 
»  FUichtr  T.  Ptck,  6  Craucb,  13G ;  S.  C.  2  PeWrs's  Cond,  B.  321. 

*  Id.  and  3  Black.  Comm.  443. 

■  3  Black.  Comm.  443. 

•  JtacAcr  V.  P«dt,  e  Cnndi,  B.  137 ;  a  C.  9  PMos'i  Cond.  B.  331, 333. 
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are,  where  the  terma  of  the  agreement  are  openly  avowed,  and  uttered 
at  the  time  of  the  making  of  it.  Implied  contracts  are  each,  as  reason 
and  justice  dictate  from  tho  nature  of  the  transaction,  and  which 
therefore  the  law  [veaumea,  that  erery  man  undertakes  to  perform.' 
The  conatitution  makes  no  distinction  between  the  one  class  (£  cmtraciB 
and  the  other.  It  then  equally  embraoes  and  applies  to  both.  Indeed, 
as  by  iur  the  largest  class  of  contracts  in  civil  society,  in  the  ordinary 
transactiona  of  life,  are  impUed,  there  would  be  very  little  object  in 
securing  the  inviolability  of  express  contracts,  if  those,  which  are 
implied,  might  be  inpured  by  state  le^lation.  The  constitution  is 
not  chargeable  witii  such  folly,  or  inconnstency.  Every  ^ant  in  its 
own  nature  amounts  te  an  extinguishment  of  the  right  oS  the  grantor, 
and  implies  a  contract  not  to  re-assert  it.  A.  party  is,  therefore,  always 
estopped  by  his  own  grant.^  How  absurd  would  it  be  to  provide,  that 
an  express  covenant  by  him,  as  a  muniment  attendant  npoo  the  estate^ 
should  bind  him  for  ever,  because  executory,  and  resting  in  actiim ; 
and  yet,  that  he  might  re-assert  his  title  to  the  estate,  and  dispossess 
bis  grantee,  because  there  was  only  an  im[^ed  oovenuit  not  to 
re-assert  it. 

§  1378.  In  the  next  place,  what  is  tiie  obligation  of  a  contract  ?  It 
would  seem  difficult  to  substitute  words  mor«  intelli^ble,  or  less  liable 
to  misconstruction,  than  these.  And  yet  they  have  given  rise  to  much 
acute  disquiution,  as  to  their  real  meaning  in  the  constitatioa.  it  has 
been  sud,  that  right  and  obligation  are  correlative  terms.  Wbatover 
i,  by  my  contract,  ^ve  another  a  right  to  reqture  of  me,  I,  by  that 
act,  lay  myself  nnder  an  obligation  to  yield  or  bestow.  The  obligation 
of  every  contract,  then,  will  consist  of  tiiat  right,  or  power  over  my 
will  or  actions,  which  I,  by  my  contract,  confer  on  another.  And  that 
rif^t  and  power  will  be  found  to  be  measured,  ndther  by  moral  law 
alone,  nor  by  universal  law  al<me,  nor  by  tiie  kws  of  society  alone,  bat 
by  a  combination  of  the  three ;  an  operation,  in  which  the  moral  law 
is  explained,  and  applied  by  the  law  of  nature,  and  both  modified  and 
adapted  to  the  ezigencies  of  sodety  by  positive  law.  In  an  advanced 
state  of  society,  all  contracts  of  men  receive  a  relative,  and  not  a  pod- 
tive  interpretation.    The  state  ctmstrues  them,  the  state  appUes  them. 


■  3  Bla^  Comm.  44S. 

•  FTctahr  T.  PeA,  i  Cnnch'a  R  137;  8.  C.  3  Peten'i  Good.  B.  311,  SSS; 
Ofi^e  r.  WoedKod,  *  WbeaL  B.  6&T,  US,  SSS,  6S». 
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tiie  state  controls  them,  and  the  state  decides,  hov  fitr  the  sod&I 
exercise  of  the  rights,  which  they  giTc  over  each  party,  can  be  joatly 
asserted.'  Agun,  it  has  been  said,  that  tiie  conBtitntJon  distingoishes 
between  &  contract  and  the  obligation  of  a  contract.  The  Iatt«r  is 
the  law,  which  binds  the  parties  to  perform  their  agreement.  The  law, 
then,  which  has  this  binding  obligation,  must  gOTem  and  control  the 
contract  in  every  shape,  in  which  it  is  intended  to  bear  upon  it.' 
Agiun,  it  has  been  stud,  that  the  obligatjon  of  a  contract  consists  in  tiie 
power  and  efficacy  of  Qie  law,  winch  applies  to,  and  enforces  perfono- 
ance  of  it,  or  an  eqmvalent  for  non-perfbnnance.  The  obligation  does 
not  inhere  and  subsist  in  the  contract  itself,  proprio  vigore,  bnt  in  tlie 
law  applicable  to  the  contract.^  And  again,  it  has  been  sud,  &at  a 
contract  is  an  agreement  of  the  partdes ;  and  if  it  be  not  illeg^,  it  binds 
them  to  the  extent  of  their  stipulations.  Thns,  if  a  par^  contracts  to 
pay  a  cert^  snm  on  &  certtun  day,  the  contract  binds  him  to  perform 
it  on  that  day,  and  this  is  its  obligation.* 

§  1379.  Withont  attempting  to  enter  into  a  nunnte  examination  of 
these  various  definitions  and  explanations  of  the  obligation  of  contracts, 
or  of  the  reasoning,  by  which  they  are  supported  and  illustrated ;  there 
are  some  oonaderations,  which  are  presupposed  by  all  of  them ;  and 
others,  which  enter  into  some,  and  are  excluded  in  others. 

§  1380.  It  seems  agreed  that,  when  the  obligation  of  contracts  is 
spoken  of  in  the  constitution,  we  are  to  understand  not  the  mere 
moral,  but  the  legal  obligation  of  contracts.  The  moral  obligation  of 
contracts  is,  so  fbr  as  human  society  is  concerned,  of  an  imperfect 
kind,  which  the  parties  are  left  free  to  obey  or  not,  as  they  please. 
It  is  addressed  to  the  conscience  of  the  parties,  under  the  solemn 
admonitions  of  accountability  to  the  Sapreme  Being.  No  human  law* 
fpver  can  either  impEur  or  reach  it.  The  constitntion  has  not  in  con- 
templation any  sach  obligations,  bnt  such  only  as  might  be  impured 
by  a  state,  if  not  prohibited.^  It  is  the  civil  obligation  of  contracts 
which  it  is  designed  to  reach  ;  that  is,  the  obligation  which  is  reco^ 


'  1  Per  Jobnum  J.  in  Ogdat  t.  Saiadert,  13  Wbeat  R.  SSI,  SS9. 

>  Id.  Wuhington  J.  p.  157, 35S,  2S9 ;  Thomson,  J.  p.  300, 303 )  Trimble,  J.  p.  SIS. 

>  Id.  Trimble,  J.  p.  siT,  sis. 

'  Id.  M«n))all,  C.  J.  p.  33S,  344  to  346 ;  Stargit  t.  CrmmimlaM,  4  WbeM.  B-  197; 
FlHtJier  v.  Ptdc,  6  Cranch's  B.  137. 
*  Ogdtn  T.  SauKdat,  IS  WlieUon'l  B.  257,  SSS,  960,  981,  300,  316  to  916,  33T,  33S.  ' 
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lused  by  and. results  from  Uie  law  of  tbe  state  in  viiacii  it  is  made. 
If,  therefore,  a  contract,  when  made,  is  b;  the  lav  of  tbe  place 
declared  to  be  ille^,  or  deemed  to  be  a  nullitj,  or  a  nude  pact,  it  has 
no  civil  obligation,  because  the  law  in  each  cases  forbids  its  having 
aa;  binding  effioacy  or  force.  It  confers  no  legal  right  on  the  one 
party,  and  no  correspondent  legal  duty  on  tlie  other.  There  is  no 
means  alloved  or  recognized  to  enforce  it ;  for  the  maxim  ia,  ez  nudo 
pacta  non  orUar  actio.  But  when  it  does  not  fall  within  t^e  predict- 
meot  of  being  either  illegal  or  v<nd,  its  obligatory  force  is  coexten^TO 
irith  its  stipnlfttions. 

^  1381.  Kor  is  this  obligatory  force  so  much  the  result  of  the  pod- 
tive  declarations  of  the  municipal  law,  as  of  the  general  principles  of 
natural,  or  (as  it  is  sometimes  called)  universal  law.  In  a  state  of 
nature,  independent  of  the  obligatloDS  of  positive  law,  contracts  may 
be  formed,  and  tlieir  obligatory  force  be  complete.^  Between  inde- 
pendent oa&iDS,  treaties  and  compacts  are  formed  which  are  deemed 
universally  obligatory;  and  yet,  in  no  just  sense,  can  they  be 
deemed  dependent  on  munitnpal  law.^  Kay,  tiiere  may  exist  (ab- 
stractly speaking)  a  perfect  obligation  in  contracts,  where  there  is 
no  known  and  adequate  means  to  enforce  them.  As,  for  instance, 
between  independent  nations,  where  their  relative  strength  and  power 
preclude  the  poedbility,  on  the  ude  of  the  weaker  party,  of  enfordng 
them.  So  in  the  same  government,  where  a  contract  is  made  by  a 
state  with  one  of  its  own  citiseos,  which  yet  its  laws  do  not  permit  to 
be  enforced  by  any  action  or  sint.  In  this  predicament  are  the 
United  States,  who  are  not  suable  on  any  contracts  made  by  them- 
selves ;  bat  no  one  doubts  that  these  are  still  obligatory  on  the  United 
States.  Yet  their  obhgatiou  ia  not  recognised  by  any  positive  muuoi- 
pal  law,  in  a  great  variety  of  cases.  It  depends  altogether  upon  prin- 
ciples of  public  or  universal  law.  Stall,  in  these  cases,  there  is  a  right 
in  the  one  party  to  have  the  contract  performed,  and  a  duty  on  the 
other  side  to  perform  it.  But,  generally  speaking,  when  we  speak  cf 
the  obligatioQ  of  a  contract,  we  include  in  Qie  idea  some  knowK 
means,  acknowledged  by  the  municipal  law,  to  enforce  it.  Where  aU 
such  means  are  absolutely  denied,  ^e  obligation  of  the  contract  19 


■  OiHen  T.  :SwiHfen,  ]i  WhM(  B.  SSI,  183;  IL  3M  l»3Mi  11390. 
*  lUd.  aSC^iSI,  S44  (»3M. 


,.  Google 


284  coNSTrrrnoN  of  the  innTEB  states.       [bookih. 

onderstood  to  be  impured,  i^ou^  it  may  not  be  completelj  annihi- 
lated. Bighte  may,  indeed,  exist,  without  any  present  adequate  eca- 
respondent  remedies  between  private  persons.  Thus,  a  state  may 
refuse  to  allow  imprisonment  for  debt ;  and  the  debtor  may  hare  no 
property.  But  still  the  ri^t  of  the  creditor  remains ;  and  he  may 
enforce  it  agunst  the  future  ]«opert^  of  the  debtor.'  So  a  debtor 
may  die  without  leaving  any  known  estate,  or  without  any  known 
representative.  In  such  cases,  we  should  not  say  that  the  right  of 
tiie  creditor  was  gone ;  but  only  that  there  was  notJiing  on  which  it 
conld  presently  operate.  But  suppose  an  administrator  should  be 
appointed,  and  property  in  contingency  should  fall  in,  the  right  mi^t 
then  be  enforced  to  the  extent  of  the  existing  means. 

§  1S82.  The  civil  obligation  of  a  contract,  then,  tliongh  it  can 
never  arise  or  exist  contrary  to  positive  law,  may  arise  or  exist  inde- 
pendently of  it ;  ^  and  it  may  exist,  notwithstanding  there  may  be  no 
present  adequate  remedy  to  enforce  it.  Wherever  the  municipal  law 
recognizes  an  absolute  duty  to  perform  a  contract,  there  the  obliga- 
tion to  perform  it  is  complete,  although  there  may  not  be  a  perfect 
remedy. 

^  1383.  But  much  diversity  of  opinion  has  been  exhibited  upon 
another  point,  —  how  far  the  existing  law  enters  into  and  forms  a  part 
of  the  contract.  It  has  been  contended,  by  some  learned  minds,  that 
the  mumcipal  law  of  a  place  where  a  contract  is  made  forms  a  part  of 
it,  and  travels  with  it,  wherever  the  parties  to  it  may  be  found.'  If 
this  were  admitted  to  be  true  the  consequence  would  be,  that  all  the 
existing  laws  of  a  state,  being  incorporated  into  the  contract,  would 
constitute  a  part  of  its  stipulations,  so  that  a  legislative  repeal  of  such 
laws  would  not  in  wy  manner  affect  it.*  Thus,  if  there  existed  at 
tiie  time  a  statute  of  limitations  operating  on  such  contracts,  or  an 
insolvent  act  under  which  they  might  be  discharged,  no  subsequent 
repeal  of  either  conld  vary  the  rights  of  the  parties,  as  to  using  them, 
aa  a  bar  to  a  suit,  upoL  such  contracts.  If,  therefore,  the  legislature 
should  provide,  by  &  law,  that  all  contracts  thereafter  made  should  be 
sabject  to  the  entire  control  of  the  legislature,  as  to  their  obligation^ 


>  See  ^urgit  t.  Oroimiiuhidd,  t  Wheat.  £00,  201 ;  Miuon  v.  £<n&,  IS  Whe^  R.  370. 
*  Ogdm  t.  Sawiden,  IS  WbeM.  B.  3hM  to  346  ;  Id.  350. 

>  Qrid.  SS9,  260 ;  Id.  !9T,  3S9,  SOS.  *  Ibid.  360,  961,  963,  SS4,  S36  to  33>. 
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Ttdidity,  and  execution,  whatever  might;  he  their  terms,  thej  would  he 
completely  within  &e  le^pslatave  power,  and.  might  he  imp^red  or 
extinguished  by  fotore  laws ;  thoB  baring  a  complete  ex  pott  facto 
operation.  Nay,  if  &e  le^alatare  should  pass  a  law  declaring  that 
all  fatnre  contracts  might  be  ^charged  by  a  tender  of  any  thing  or 
things,  besides  gold  and  silver,  there  would  be  great  difficulty  in 
affirming  tbem  to  be  unconstitutional ;  since  it  would  become  a  part  of 
the  stipulations  of  the  contract.  And  yet  it  ia  obvions,  that  it  would 
annihilate  the  whole  prohibition  of  the  constatution  upon  the  subject  of 
tender  laws.^ 

§  13S4.  It  has,  therefore,  been  judicially  held,  by  a  majority  of 
the  supreme  court,  that  such  a  doctrine  is  untenable.  Althou^  the 
hw  of  the  place  acts  upon  a  contract,  and  gorems  its  construction, 
validity,  and  obligation,  it  constitutes  no  put  of  it.  The  efieot  of 
snch  a  principle  would  be  a  mischierous  abridgment  of  le^slative 
power  over  subjects  within  the  proper  jurisdiction  of  states,  by 
arresting  their  power  to  repeal  or  mocUfy  such  laws,  with  respect  to 
existing  contracts.^  The  l&w  necessarily  steps  in  to  exphun  and  con- 
strue the  stipulations  of  parties,  but  nerer  to  supersede  or  vary  them. 
A  great  mass  of  human  transactions  depends  upon  implied  contracts, 
upon  contracts  not  written,  which  grow  out  of  the  acts  of  the  parties. 
In  such  cases,  the  parties  are  supposed  to  have  made  those  stipula- 
tions, which,  as  honest,  fur,  and  just  men,  they  ou^t  to  have  made. 
When  the  law  assumes  that  the  parties  have  made  these  stipulations, 
it  does  not  vary  their  contract,  or  introduce  new  terms  into  it ;  but  it 
declares  tiiat  certain  acts,  unexplained  by  compact,  impose  certiua 
duties,  and  that  the  parties  liad  stipulated  for  their  performance. 
-  The  (USerence  is  obvious,  between  this  and  the  introduction  of  a  new 
condition  into  a  contract  drawn  out  in  writing,  in  which  the  parties 
have  expressed  every  thing  that  is  to  be  done  by  either.*  So,  if  there 
be  a  written  contract,  which  does  not  include  every  term  which  is 
ordinarily  and  MAy  to  be  implied,  as  accompanying  what  is  stated, 
the  Uw  performs  the  office  only  of  expres^g  what  b  thus  tacitly 
admitted  by  the  parties  to  be  a  part  of  their  iateutiou.  To  snch  an 
extent  the  law  acts  upon  ccmtracte.     It  performs  the  office  of  inte^ 


■  Ogdm  T.  Saimdtn,  IS  WllWt  B.  3S4, 3S4,  3SS,  33B  to  339. 

■  lUd.  S43.  *  Ibid.  HI,  341. 
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pretation.  But  this  is  very  different  from  aappoaing  that  every  law 
applicable  to  the  subject  matter,  as  a  statute  of  limitations  or  a  statute 
of  insolvency,  enters  into  the  contract,  and  becomes  a  part  of  the  con- 
tract. Such  a  supposition  is  neither  called  for  by  the  terms  <^  the 
contract,  nor  can  be  fairly  presumed  to  be  contemplated  by  the  par- 
lies, as  matten  ex  amtractu.  The  parties  know  that  they  must  obey 
the  laws,  and  that  the  laws  act  upon  their  contracts,  whatever  may  be 
tlieir  iatentJon.^ 

^  1385.  In  the  next  place,  what  may  properly  be  deemed  impuiiog 
the  obhgation  of  contracts  in  the  sense  of  the  constitution  ?  It  is 
perfectly  clear,  that  any  law,  which  enlarges,  abridges,  or  in  any 
manner  changes  the  intention  of  the  parties,  resulting  from  the  sUpu- 
lalaons  in  the  contract,  necessarily  impairs  it.  The  mumer  or  degree, 
m  wluch  this  change  is  effected,  c&u  in  no  respect  influence  the  con- 
clusion ;  for  whether  the  law  affect  the  vaUdity,  the  construction,  the 
duration,  the  discharge,  or  the  evidence  of  the  contract,  it  impairs  its 
obhgation,  though  it  may  not  do  so  to  the  same  estent  in  all  the 
supposed  cases.^  Any  deviation  &om  its  tenos  by  postponing,  or 
accelerating  the  period  of  performance,  which  it  prescribes ;  imposng 
conditions  not  expressed  in  the  contract ;  or  i^penuag  with  the 
performance  of  those,  which  are  a  part  of  the  contract ;  however 
mmute  or  apparentiy  immaterial  in  their  ^ct  apon  it,  impair  ita 
obUgation."  A  fortiori,  a  law,  which  makes  the  contract  wholly 
invalid,  or  extinguishes,  or  releases  it,  is  a  law  imptunDg  it.*  Nor 
is  this  all.  Although  there  is  a  distinction  between  the  obligatioa 
of  a  contract,  and  a  remedy  upon  it,  yet,  if  there  are  certaia 


■  Ogden  T.  Sataiden,  IS  Wheat  B.  584,  iU,  336,  33B,  S39,  340,  34S,  3M. 

•  Id.  356;  Id.  327;  GMair.  Prince,  3  Wa«h.  Cir.  K.3i9. 

•  Gnen  t.  BiddU,  S  Wheat  R.  1,  84.  [See  alao  PUaUer^  Bank  v.  Sharp,  6  Howfod, 
8.  C.  R-  SOI.  Thni,  in  Bnnuon  t.  Kinat,  1  Howard,  Sap.  C-  K.  311,  it  wai  held,  Ih«t 
a  UMe  law  passed  aabseqaendj  to  the  execaiioD  of  a  mortgage,  whieli  dtdora  that  th» 
equitable  eeiate  of  the  moitgagor  shall  not  be  extingnisbed  for  twelve  moiithB  after  a  sale 
under  a  decree  in  chancerj,  and  which  prercnla  anj  tale  aaleaa  two  thiids  of  tbe  amount 
at  which  property  hat  been  Talned  by  appraisen  ihall  be  tnd  theretir,  ia  within  (he  datiBO 
of  the  conetitatlon  of  the  United  States  prohibiting  a  etate  from  pasfing  a  law  impairing 
theobligatioiiofGOiiaacta.    See  also  ifCVtidxn  t.  Sayuunf,  S  Howard,  S-  C.  R.  608.] 

•  SbayU  r.  Cmcmiiuladd,  4  Wheat  R.  IST,  IBS.  [In  AUen  t.  ifcKean,  I  Snmaer, 
R.  378,  it  waa  held,  that  where  a  penon  holds  an  office  daring  good  behavior  with  a 
&xed  salary  and  certun  foes  annexed  thereto,  tiie  tenure  of  the  offlM  cannot  be  altered 
Trithout  unpairing  Ae  obligation  of  a  eontractj 


,.  Google 


CH.  XOIV.]  PBOHIBinONS  —  C0NTEACT8.  237 

remedies  exiating  at  the  time,  when  it  is  made,  all  of  which  are 
afterwards  wholly  extingoiehed  by  new  lawB,  so  that  there  remain 
no  means  of  enforcing  its  obligation,  and  no  redreBS ;  snch  an  aboU- 
tion  of  all  remedies,  operating  m  presenti,  is  also  an  impairing  of  ihe 
obligation  of  such  contract.^  But  every  change  and  modification  of 
the  remedy  does  not  involve  snch  a  consequence.  Ko  one  nill  doubt, 
that  the  legislature  may  rary  the  nature  and  extent  of  remedies,  so 
always,  that  some  snbstantdve  remedy  be  in  fact  left.  Nor  can  it  be 
doubted,  that  the  le^lature  may  prescribe  the  times  and  modes,  in 
which  remedies  may  be  pursued ;  aad  bar  suits  not  brought  within 
snch  periods,  and  not  pursued  m  such  modes.  Statutes  of  limitations 
are  of  thb  nature ;  and  have  never  been  supposed  to  destroy  the 
obligation  of  contracts,  but  to  prescribe  the  times,  within  which  that 
obligation  shall  be  enforced  by  a  suit ;  and  in  default  to  deem  it  either 
satisfied  or  abandoned.^  The  obligation  to  perform  a  contract  is  coeral 
with  the  undertaking  to  perform  it.  It  ori^nates  with  the  contract 
itself,  and  operates  anterior  to  the  time  of  performance.  The  remedy 
acts  upon  the  broken  contract,  and  enforces  a  preexisting  obligation.' 
And  a  state  leg^ture  may  discharge  a  party  from  imprisonment  upon 
a  judgment  in  a  civil  case  of  contract,  without  infrin^g  the  constito- 
tion ;  for  this  ia  bnt  a  modification  of  the  remedy,  and  does  not  imptur 
the  obligation  of  the  contract.*  So,  if  a  party  should  be  in  jul,  and 
^ve  a  bond  for  the  prison  liberties,  and  to  remun  a  true  prisoner,  until 
lawluUy  discharged,  a  subsequent  discharge  by  an  act  of  the  le^latore 
would  not  unpiur  the  contract ;  for  it  would  be  a  lawful  discharge  in 
tlie  sense  of  tiie  bond.^ 

^  1886.  These  general  considerations  naturally  conduct  us  to  some 
more  difficult  inquiries  growing  out  of  them ;  and  upon  which  there 
has  been  a  very  great  diversity  of  judicial  opinion.  The  great  object 
of  Uie  framers  of  the  constitution  undoubtedly  was,  to  secure  the 
inriolability  of  contracts.  This  principle  was  to  be  protected  in  what- 
ever form  it  might  be  assuled.     No  enumeration  was  attempted  to  be 


>  Ogden  y.  Saunden,  IS  Wlieat.  B.  384,  S8S,  337,  349,  390,  391,  3SS,  393  ;  Sturgu  T. 
CrovminiAirild,  4  Wheat.  B.  300,  301,  207. 

*  ShiTffii  T.  OmumtukUUi,  *  WbMt  B.  SOO,  206,  SOT ;  Matan  t.  HaSe,  IS  Wheat.  B. 
370, 3S0, 3B1 ;  Ogden  t.  Smmdtn,  13  WbenL  B.  363, 363, 349,  SM;  Hauidiu r. Bane/'* 
Zaan,  5  Pelen'a  Sap.  B.  457. 

*  C^dai  T.  Smadtn,  IS  WIiMt.  B.  349,  390. 

*  Maum  T.  male,  13  Wlwat  E.  370.  '  Ibid. 


,.  Google 


238  COITBTITCXIOII  OF  THB  UNITZD  STATES.  [BOOK  m. 

made  of  the  modes,  by  irhich  contracts  might  be  impaired.  It  wonld 
have  been  imwise  to  have  made  Bach  an  epomeratioQ,  uoce  it  mi^t 
have  been  defective  ;  and  the  intention  vas  to  prohibit  ever;  mode  or 
device  for  such  purpose.    The  prohibition  was  universal.^ 

^  1S87.  The  queetioa  has  arisen,  and  has  been  most  elaborately  dis- 
ensaed,  how  far  die  states  may  constitationally  pass  an  insolvent  law, 
which  ahall  discharge  the  obligation  of  contracts.  It  is  not  doubted, 
that  the  states  may  paaa  insolvent  laws,  which  shall  i^scharge  the  per- 
3on,  or  operate  in  the  nature  of  a  cessia  bonorum,  provided  such  laws 
do  not  discharge,  or  intermeddle  witii  the  obligation  of  contracts. 
Nor  is  it  denied,  that  insolvent  laws,  which  ^charge  tiie  obligation  of 
contracts,  made  antecedendy  to  their  passage,  are  unconstitutional.' 
But  the  question  is,  how  far  the  states  may  constitutionally  pass  insol- 
vent lawB,  which  shall  operate  upon,  and  discharge  contracts,  which 
are  made  subsequently  to  tbeir  passage.  After  tiie  moat  ample  argit 
meut  it  hae  at  length  been  settled  by  a  majority  of  fiie  supreme  court, 
&ht  the  states  may  constitutionally  pass  such  laws  operating  npoo 
foture  contracts. 

^  1388.  The  learned  judges,  who  held  the  aflSrmatiTe,  were  not  all 
agreed,  as  to  the  grounds  of  their  opisioni.  But  their  judgment  rests 
4m  some  one  of  the  following  groonds :  (1.)  Some  of  the  judges  held, 
that  the  law  of  the  place,  where  a  contract  is  made,  not  only  regulates 
^d  governs  it,  but  oonstitntes  a  part  of  the  contract  itself ;  and,  conae- 
qaently,  Uiat  an  insolvent  law,  which,  in  tlie  event  of  insolvency  of  the 
part^,  authorize  a  discharge  <^  the  contract,  is  obligatory  as  a  part 
of  the  contract.  (2.)  Others  held,  that,  though  the  law  of  the  place 
formed  no  part  of  the  contract,  yet  the  latter  derived  its  whole  obliga- 
tion from  that  law,  and  was  controlled  by  ite  provisions  ;  and,  conse- 
quently, tJiat  lie  obligation  could  extend  no  further  than  the  law, 
which  caused  the  obligation ;  and  if  it  was  subject  to  be  discharged  in 
case  of  insolvency,  the  law  bo  far  controlled  and  limited  its  obligation. 
(8.)  That  the  connection  with  the  other  parts  of  the  clause,  (bills  of 
attiunder  and  ex  pott  fado  lawa,)  as  they  applied  to  retrospective 
le^lation,  fortified  the  conclusion,  that  the  intention  in  this  part  was 
only  to  proMbit  the  like  le^lation.     (4.)  That  the  known  history  of 


■  Shnyit  y.  OmminiAuU,  i  Wheat  B,  199,  £00. 

■  Shayii  T.  OmniuuUEU,  «  Wbeat.  R.  122 ;  Farwmn  and  Madame*  Boat  v.  StM, 
6  Wheat.  R.  131 ;  Ojden  t.  Saumbn,  12  Wheat.  B.  313. 
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&«  ooontry,  fts  to  bsolyent  laws,  and  their  having  eonstitated  a  part 
of  (he  acknowledged  jorapradenee  of  several  of  the  states  for  a  king 
period,  forbade  the  Bnppoation,  tfaat  under  such  a  general  phrase,  aa 
laws  impairing  the  obligation  of  contracts,  insolvent  lavs,  in  the  ordi- 
nary adnuniatration  of  jnslice,  coold  have  been  intentionally  included. 
(5.)  That,  whenever  any  person  enten  into  a  contract,  his  assent  may 
be  properly  inferred  to  abide  by  those  rules  in  the  adnuiustration  of 
justice,  which  belong  to  the  Jurisprudence  of  the  cooBtry  of  die  cm- 
tract.  And,  when  he  b  compelled  to  porsne  his  debtor  in  other  states, 
he  is  equally  bound  to  acquiesce  in  the  law  of  the  latter,  to  which  he 
subjects  himself.  (6.)  That  ike  law  of  the  contract  remuns  the  samo 
everywhere,  and  will  be  the  same  in  every  tribunal.  But  the  remedy 
necessarily  varies,  and  with  it  the  effect  of  the  constitutdon&L  pledge, 
which  can  only  have  relation  to  the  laws  of  distributive  justice,  known 
to  the  policy  of  each  state  severally.  These,  and  other  anmliaiy 
grounds,  which  were  illnstTated  by  a  great  variety  of  arguments,  which 
seareely  admit  of  abridgment,  were  deemed  satisfactory  to  the  m^ority 
of  the  court. 

§  1889.  The  minority  of  the  judges  maintfuned  their  opinion  upon 
the  following  grounds:  (1.)  That  the  words  of  &e  clause  in  the 
constitution,  taken  in  their  natural  and  obvious  sense,  admit  of  a  pro> 
pective,  88  wen  as  of  a  retrospective  operation.  (2.)  That  an  act  of 
the  le^slatnre  does  not  enter  mto  the  contract,  and  become  one  of  the 
conditions  stipulated  by  the  parlies ;  nor  does  it  act  e^mally  on  the 
agreement,  unless  it  have  the  full  force  of  law.  (3.)  That  contracts 
derive  tiieir  obligation  &om  the  act  of  the  parties,  and  not  &om  the 
grant  of  the  government.  And  the  right  of  the  government  to  regu- 
late the  manner,  in  which  they  shall  be  formed,  or  to  prolubit  such  as 
may  be  agunst  the  policy  of  the  state,  is  entirely  consistent  with  thmr 
inviolabihty,  after  they  have  been  formed.  (4.)  That  the  obligation 
of  a  contract  is  not  identified  with  the  means,  which  government  may 
fiimish  to  enforce  it ;  and  that  a  prohibition  to  pass  any  law  imp«ring 
it  does  not  imply  a  proUbition  to  vary  the  remedy,  l^or  does  a  power 
to  vary  the  remedy  imply  a  power  to  impwr  the  obligation  derived  from 
the  act  (X  the  parties.  (5.)  That  the  history  of  the  times  jostified 
tiiis  interpretation  of  the  clause.  The  power  of  chan^g  tiie  relative 
utoation  of  debtor  and  creditor,  and  of  interfering  with  contracts,  had 
been  carried  to  such  an  ezcras  by  tlie  state  le^datnre,  as  to  break  in 
open  all  the  ordinary  interooaree  of  society,  and  to  deatmy  all  {oivate 
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confidence.  It  waa  a  great  object  to  prevent  for  tiie  fatore  such  mia- 
ohievona  meaaurea.  (6.)  That  the  dauae,  in  ite  terms,  jmrportB  to  be 
perpetual ;  and  the  principle,  to  be  of  any  value,  must  be  perpetual. 
It  is  espreased  in  terms  aufficiently  broad  to  operate  in  all  future  times ; 
and  liie  just  inference,  therefore,  la,  that  it  waa  ao  intended.  But  if 
the  other  interpretation  of  it  be  adopted,  the  clause  viU  become  of 
little  effect ;  and  the  constatutioa  will  have  imposed  a  restriction,  in 
languf^  indicating  perpetuity,  which  every  state  in  the  union  may 
elude  at  pleaaore.  The  obligation  of  contracts  in  force  at  any  ^ven 
time  is  but  of  short  duration ;  and  if  the  prohibition  be  of  retroactive 
laws  only,  a  very  short  lapse  of  time  will  remove  every  subject,  npon 
which  state  laws  are  forbidden  to  operate,  and  make  this  proviuon  of 
the  constitution  so  far  useless.  Instead  of  introducing  a  great  prin- 
ciple, prohibiting  all  laws  of  this  noxious  character,  the  constitntiou  will 
suspend  their  operation  only  for  a  moment,  or  except  preexisting  cases 
from  it.  The  nature  of  the  provision  is  thus  essentially  changed. 
Instead  of  being  a  prohibition  to  pass  laws  impuring  the  obligation  of 
contracts,  it  is  only  a  prohibition  to  pass  retrospective  laws.  (7.)  That 
tltere  is  the  less  reason  for  adopting  such  a  construction,  since  the 
state  laws,  which  produced  the  nuschief,  were  prospective  as  well  as 
retroapective.^ 

§  1390.  The  question  is  now  understood  to  be  Snally  at  rest ;  and 
state  insolvent  lawa,  dischar^ng  the  obligation  of  future  contracts,  are 
to  be  deemed  constitutional.  Still  a  very  important  point  remains  to 
be  examined ;  and  that  is,  to  what  contracts  such  laws  can  rightfully 
apply.  The  result  of  the  various  decisions  on  this  subject  is,  (1.)  That 
they  apply  t»  all  contracts  made  within  the  state  between  citizens  of 
the  state.  (2.)  That  they  do  not  apply  to  contracts  made  within  the 
state  between  a  citizeQ  of  a  state,  and  a  citizen  of  another  state.  (3.) 
That  they  do  not  apply  to  contracts  not  made  within  the  state.  In  all 
these  caaea  it  is  considered,  that  the  state  does  not  possess  a  jurisdic- 
tion, coextensive  with  the  contract,  over  the  parties ;  and  therefore, 
tliat  the  constitution  of  the  Umted  Statea  protects  them  from  pros- 
pective, as  well  aa  retroapective  le^lation.*  Still,  however,  if  a 
cretUtor  voluntarily  makes  himself  a  party  to  the  proceedings  under 
m  insolvent  taw  of  a  state,  which  discharges  the  contract,  and  accepts 


>  See  Ogdm  y.  Smmdtn,  IS  Wbeat.  R.  p.  354  to  357. 
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&  dindend  declared  under  such  l&w,  be  vill  be  bound  b;  his  own  act, 
and  be  deemed  to  have  abandoned  His  extra-territorial  inununity.^  Of 
course,  the  conatitulional  prohibidon  does  not  apply  to  insolveat,  or 
other  laws  passed  before  the  adoption  of  the  ccinstitutioD,  operating 
upon  contracts  and  rights  of  property  vested,  and  in  esie  before  that 
time.*  And  it  may  be  added,  that  state  insolveat  laws  have  no 
operation  whatsoever  on  contracts  made  with  the  United  States  ;  for 
such  contracts  are  in  no  manner  whatsoever  subject  t«  state  Jurisdic- 
tion.^ 

§  1391.  It  has  been  akeady  stated,  that  a  grant  is  a  contract  within 
the  meaning  of  the  constitution,  as  much  as  an  unexecuted  agreement. 
The  prohibition,  therefore,  equally  reaches  all  interferences  with  private 
grants  and  private  conveyances,  of  whatever  nature  they  may  be.  But 
it  has  been  made  a  question,  whether  it  applies,  in  the  same  extent,  to 
contracts  and  grants  of  a  state  created  directly  by  law,  or  made  by  some 
authorized  ^gent  in  pursuance  of  a  law.  It  has  been  saggested,  that, 
in  such  cases,  it  b  to  be  deemed  an  act  of  the  legislative  power ;  and 
that  all  laws  are  repealable  by  the  same  authority  which  enacted  them. 
But  it  has  been  decided  upon  solemn  argument,  that  contracts  and 
grants  made  by  a  state  are  not  less  within  the  reach  of  the  prohibition, 
than  contracts  and  grants  of  private  persons ;  that  the  question  is  not, 
whether  such  contracts  or  grants  are  made  directly  by  law  in  the  form 
of  le^lation,  or  in  any  other  form,  but  whether  they  exist  at  all. 
The  le^lature  may,  by  a  law,  (Urectly  make  a  grant;  and  such  grant, 
when  once  made  becomes  irrevocable,  and  cannot  be  constitntioually 
impaired.  So  the  legislature  may  make  a  contract  with  individuals 
directly  by  a  law,  pledging  the  state  to  a  performance  of  it ;  and  then, 
when  it  is  accepted,  it  is  equally  under  tiie  protection  of  the  constitu- 
tion.* Thus,  where  a  state  authorized  a  sale  of  its  public  lands,  and 
the  sale  was  accordingly  made,  and  conveyances  ^ven,  it  was  held, 
that  those  conveyances  could  not  be  rescinded,  or  revoked  by  the 
state.^  So  where  a  state,  by  a  law,  entered  into  a  contract  with  cer- 
tain In^ans  to  exempt  their  lands  from  taxation  for  a  valuable  consi- 
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deration,  it  ires  held,  th&t  the  ezenptioQ  oonld  not  be  revoked.'  And 
grants  of  land,  once  volnntEtrily  made  by  a  state,  hj  a  apeoial  lav,  or 
under  general  lavs,  when  onoe  perfected,  are  equally  aa  incapable  (^ 
being  rsgomed  b;  V  Bnbaeqoent  law,  as  those  founded  tm  a  valuable 
OODBideration.  Thtia,  if  a  state  grant  glebe  lands,  or  other  lands  to 
parishes,  towns,  or  ]Hirate  persons  grataitonslj,  they  conslitate  irrevo- 
oabte  eieouted  contracts.'  And  it  may  be  lud  down,  as  a  general 
principle,  tbat,  whenever  a  law  is  in  its  own  nature  a  contract,  and 
absolute  rights  have  vested  under  it,  a  repeal  of  that  law  cannot  divest 
those  rights,  or  annihilate  or  impur  the  title  sd  acquired.  A  grant 
(as  has  been  already  stated)  amounts  to  an  extinguishment  of  the  ri^t 
of  tiie  graotor,  and  implies  a  contract  not  to  reassert  it." 

[§  1391  a.  Property  and  powers  held  under  a  charter  &om  a  state 
to  »  corporation,  are,  however,  subject  to  the  ri^t  cf  enunent  domaio 
hj  the  state  in  like  manner  as  rights  and  property  of  private  individu- 
als. And  tiie  crastitution  of  the  Umted  States  is  not  cipsidered  to 
interfere  with  this  right  in  the  states.  This  rule  stands  upon  tiie 
potmd,  that  as  all  property  is  held  by  tenure  from  the  state,  alt  con- 
tracts are  made  suttject  to  the  right  of  eminent  domun,  so  tJiat  tbey 
cannot  be  conadered  as  violated  by  the  exercise  of  tiiis  right.*] 

1 1392,  the  cases  above  spoken  of  are  cases,  in  which  ri^ts  of 
property  are  concerned,  and  are,  mai^leetly,  wittun  ttie  scope  of  the 
prolubitioB.  But  a  question  of  a  more  nice  and  delicate  nature,  has 
been  also  litigated ;  and  that  is,  how  &r  charters,  granted  by  a  state, 
are  contracts  within  the  meaning  of  the  constitntioD.  That  the  framers 
of  the  constitution  did  not  intend  to  restrain  the  states  ui  the  regula- 
tion of  their  civil  institutions,  adopted  for  intern^  government,  is 
adnutted ;  and  it  has  never  been  bo  conBtmed.  It  has  always  been 
understood,  that  the  contracts  spoken  of  in  the  conetitation  wero  those, 
which  respected  property,  or  some  other  object  of  value,  and  wMch 
conferred  rights  capaUe  of  being  asserted  in  a  court  of  justice."    A 


'  Neii!JtrtesY.Wii»on,TCnaeh,l6i;S.C.iFBten'sCoai.S,.t61;  1  Kent's  Comm. 
IiCct.  19,  p.  3S9. 

'  Tana  y.Jiyior,  9  CTtta<:h,ia;  S.  C.  3  Petew'g  Cond.  B.S6»;  Tim,  of  P»elet.v. 
C3arke,  9  Cruich,  S3S ;  B.C.  a  Petera'a  Cond.  R.  408 ;  1  Eenfe  Comm.  Leet  19,  p.  389. 
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charter  ia  certunl;  in  form  ind  Babstance  a  contract ;  it  ia  a  grant  of 
powers,  rights,  and  privileges ;  and  it  usoall;  ^ves  a  capacity  to  take 
and  to  hold  property.  Where  a  charter  creates  a  corporation,  it 
empbadcaUj  confers  this  capacity ;  for  it  is  an  incident  to  a  corpora- 
tioo,  (unless  prohibited,)  to  take  imd  to  hold  property.  A.  charter 
granted  to  private  persons,  for  private  purposes,  is  vritiun  the  teni», 
aod  the  teaaoa  of  the  prohibition.  It  confers  rights  and  privileges, 
upon  the  &ith  of  which  it  is  accepted.  It  imparts  obligations 
and  duties  on  their  part,  which  they  are  not  at  liber^  to  disregard ; 
uid  it  implies  a  contract  on  the  part  of  the  le^slature,  that  the  rights 
and  privileges,  so  granted,  shall  be  enjoyed.  It  is  wh(Jly  immaterial, 
is  so^  cases,  whether  the  corpoi^ioD  take  for  tiieir  own  private 
benefit,  or  for  the  benefit  of  other  persons.  A  grant  to  a  private 
trustee,  for  the  benefit  of  a  particular  ceitui  que  tmtt,  is  not  less  a 
contract,  than  if  the  trutee  should  take  for  his  own  benefit.  A  charter 
to  a  bank,  or  insurance,  or  turnpike  ci^pany,  is  eertunly  a  contract, 
founded  in  a  valuable  consideratioQ.^  But  it  is  not  more  so,  than  ft 
charter  ineorporatang  persons  for  the  erectitm  uid  support  of  a  hospital 
foit  the  aged,  the  sick,  or  the  infirm,  wluch  is  to  be  supported  by  pa- 
Tate  ctntributions,  or  is  founded  npoo  private  (dtarity.  If  the  state 
shoold  make  a  grant  of  fiuds,  in  Md  of  such  a  corporation,  it  has 
never  been  supposed,  fliat  it  coold  revoke  thraa  at  its  pleasure.  It 
would  have  no  remaimng  authori^  over  the  corporation,  but  that 
wldch  is  judicial,  to  enforce  the  pn^r  administration  of  the  trust. 
Keither  is  a  grant  less  a  contaract,  thou^  no  beneficial  interest  accrues 
to  the  poesessca-.  Many  a  purchase,  whether  corporate  or  not,  may,  in 
fdni  of  fact,  be  of  no  exchangeable  value  to  tiie  owners ;  and  yet  th« 
grants  confirmiog  them,  are  not  less  within  the  i^otection  of  the  con- 
stitution. All  incorporeal  hereditaments,  such  as  immomties,  dignitdes, 
offices,  and  franchises,  are  in  law  deemed  valuable  rights,  and  wherever 
they  are  subjects  of  a  contract  or  grant,  they  are  just  as  much  witiiin 
the  reach  of  the  constitution,  as  any  other  grants ;  for  the  constitutioa 
makes  no  account  of  the  greater  or  less  value  of  any  thing  granted. 
All  corporate  francbbes  are  legal  estates.    They  are  powers  coupled 


■  Sm  Charia  AW  Bridge  t.  Wam»  Bridge,  11  F«ten'«  R.  949,  when  the  obliga- 
UoDi  teaolting  firoiii  k  cbtitm  an  fall;  disciused. 


,.  Google 


244  OONSTITDTIOII   OF  THB  milTED  STATB8.  [BOOsm. 

■wUh  an  interest ;  and  the  corporatois  have  vested  rights  in  their  char- 
acter as  corporators.' 

§  1S93.  A  charter,  then,  being  a  contract  vithia  the  scope  of  the 
constitation,  the  next  consideration,  which  has  arisen  upon  this  import- 
ant subject,  is,  whether  the  principle  applies  to  all  charters,  pnblic  as 
well  as  private.  Corporations  are  divisible  into  two  sorts,  snch  as  are 
strictly  public,  and  such  as  are  private.  Within  the  fonner  denomina- 
tion are  included  all  corporations,  created  for  pablic  purposes  onlj, 
snch  aa  cities,  towns,  parishes,  and  other  public  bo^es.'  Within  the 
latter  denomination  all  corporatjons  are  included,  which  do  not  strictiy 
belong  to  the  former.  There  is  no  doubt,  as  to  public  corporations, 
which  exist  only  for  public  purposes,  that  the  legislature  may  change, 
mocUfy,  enlarge,  and  restrun  them ;  with  this  limitation,  however,  that 
property,  held  by  such  corporation,  shall  alill  be  secured  for  the  use  of 
those,  for  whom,  and  at  whose  expense,  it  has  been  acquired.  The 
principle  nay  be  stated  in  a  more  general  form.  If  a  charter  be  a 
mere  grant  of  political  power,  if  it  create  a  civil  institution,  to  be 
employed  in  the  administration  of  the  government,  or,  if  the  funds  be 
public  property  alone,  and  the  government  alone  be  interested  in  the 
management  of  them,  the  legislative  power  over  such  charter  is  not 
restrained  by  the  constitution,  but  remains  milimited.^  The  reason  is, 
that  it  is  only  a  mode  of  exercising  public  rights  and  pablic  powers,  for 
the  promotion  of  the  general  interest;  and,  therefore,  it  must,  from 
its  very  nature,  renmn  subject  to  the  legislative  will,  so  always  that 
private  rights  are  not  infringed,  or  trenched  upon. 

§  1394.  But  an  attempt  has  been  made  to  press  this  principle  much 
fitftber,  and  to  exempt  &om  the  constitutional  prohibition  all  charters, 
which,  though  granted  to  private  persons,  are  in  reality  trusts  for  pui^ 
poses  and  objects,  which  may,  in  a  certain  sense,  be  deemed  public 
and  general.  The  first  great  case,  in  which  this  doctrine  became  the 
subject  of  judicial  examination  and  decision,  was  t^e  case  of  Dart- 
mouth College.  The  legislature  of  New  Hampshire  had,  without  the 
consent  of  the  corporation,  passed  an  act  chan^g  the  organization  of 


■  Dartmouth  CaSege  v.  Woadaard,  t  Wheat.  B.  SIS,  639,  630,  636,  63S,  644,  S45,  646, 
fi4T,  GS3,  656,  65T,  65B,  697,  6S3,  S9S,  700,  701,  703. 

•  Temtt  v.   Tajfor,  9   Cranch,  S2;  Darimouth   CoUege  v.    Woadicanl,  4  Wli»at.  B. 
6«3,  694. 

*  Darlaailh  CdUgt  v.  WoodtBOrd,  4  WbeM.  B.  SIS,  629,  630,  659,  663,  694  to  701. 
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the  orif^nal  proTiiKn&l  charter  of  the  college,  uid  truufemng  all  &a 
rights,  privileges,  and  firanchiBes  from  the  old  charter  trustees  to  new 
bnstees,  af^pcnnted  imder  &e  act  The  conatitntionalit;  of  the  act  wu 
oontested,  and  after  solemn  ailment,  it  was  deliberately  held  by  Ute 
supreme  coort,  tiiat  the  provincial  ohwter  was  a  contract  within  Ihe 
neamng  of  the  constitution,  and  that'  the  amendatory  act  was  utteriy 
Toid,  aa  impuring  the  obligation  of  titat  charter.  The  college  was 
deemed,  like  otiier  colleges  of  private  fonndation,  to  be  a  private 
eleemosynary  institntion,  endoved,  by  its  charter,  with  a  ctquun^  to 
take  property  nncomiected  with  the  government.  Its  fnnds  wero 
bestowed  .np(»i  the  ^tii  of  the  charter,  and  those  fdads  consisted 
entirely  of  private  donations.  It  is  true,  that  the  oses  were  in  eomo 
sense  public ;  that  is,  for  the  general  benefit,  and  not  for  the  mer« 
benefit  of  the  corporators ;  but  this  did  not  make  the  corporation  a 
pubKc  corporation.  It  was  a  jvivate  institution  for  general  charily. 
It  was  not  distinguishable  in  principle  &om  a  private  donation,  vested 
in  private  trustees,  for  a  public  oharity,  or  for  a  particular  purpose  of 
beneficence.  And  the  state  itself,  if  it  had  bestowed  funds  upon  a 
charity  of  the  same  nature,  could  not  resume  Uiose  funds.  In  short, 
die  charter  was  deemed  a  contract,  to  which  the  government,  and  the 
donore,  and  the  trustees  of  the  corporation,  were  all  parties.  It  was 
for  avaluable  considention,  for  the  security  and  dispo^tion  of  proper^, 
which  was  entrusted  to  the  corporation  upon  the  Mth  of  its  terms  ; 
and  the  tnietees  acqmred  rights  under  it,  wldch  could  not  be  taken 
away ;  &r  they  came  to  them  clothed  with  trusts,  which  tbey  were 
obliged  to  perform,  and  could  not  constitutionally  disregard.  The 
reasoning  in  the  case,  of  which  this  is  a  very  funt  and  imperfect  out- 
line, should  receive  a  cmigent  pemsal ;  and  it  is  difficult  to  present  it 
in  an  abridged  fonn,  without  impairing  its  force,  or  breaking  its  con- 
nection.^ The  doctrine  is  held  to  be  equally  apphcable  to  grants  of 
additional  ri^ts  and  privileges  to  an  existing  corporation,  and  to  the 
ori^nal  charter,  by  which  a  corpcnation  is  first  brought  into  existence, 
and  established.  As  soon  as  the  latter  become  oi^gaoized  and  in  eue, 
Ute  charter  becomes  a  conbact  with  the  corporattws.' 


<  Dartm«dkaiai^y.W«oApiKd,tYniaLR.  SIS.  62*  lAaai.-,  I  Kent.  Comm.  L«ct. 
19,  p.  389  ta  393. 

*  DaTtHunttA  CoOegt  t.  Woodiaard,  4  WlieM.  B.  916,  6M  et  acq. ;  I  Kent.  Comm.  Leet 
19,  p.  989  to  391. 
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^  1395.  It  has  not  been  thought  any  objection  to  this  interpretation, 
Out  the  preservation  of  charters,  and  other  corporate  righta,  might  not 
have  been  primarily,  or  even  secondarily,  within  the  contemplation  o£ 
the  framers  of  the  cooBtitation,  when  thia  clause  was  introduced.  It  ia 
probable,  that  the  other  great  evils,  already  alladed  to,  constituted  the 
main  inducemeat  to  insert  it,  where  the  temptations  were  more  strong, 
and  the  intoFeet  more  immediate  and  striking,  to  indnce  a  violation  of 
contracts.  Bnt  though  the  motive  may  thus  have  been  to  reach  other 
more  pressing  mischiefs,  the  prohibition  itself  is  made  general.  It  is 
appUcable  to  all  contracts,  and  not  confined  to  the  forma  then  most 
known,  and  most  divided.  Although  a  rare  or  particular  case  may 
not  of  itself  be  of  sufficient  magnitude  to  induce  the  establishment  of 
a  constitutional  rule,  yet  it  must  be  governed  by  that  rule,  when  estar 
bfished,  unless  some  plain  and  strong  reason  for  excluding  it  can  be 
^ven.  It  is  not  sufficient  to  show,  that  it  may  not  have  been  foreseen, 
or  intentionally  provided  for.  To  ezclnde  it,  it  is  necessary  to  go  far- 
ther, and  show,  that  if  the  case  had  been  suggested,  the  language  of 
the  convention  would  have  been  varied  so  as  to  exclude  and  except  it. 
"Where  a  case  falls  within  the  words  of  a  rule  or  prohibition,  it  must  be 
held  within  its  operation,  unless  there  is  something  obviously  absurd, 
or  mischievous,  or  repugnant  to  the  general  spirit  of  the  instrument, 
arising  from  such  a  construction.^  No  such  absurdity,  mischief,  or 
repugnancy,  can  be  pretended  in  the  present  case.  On  the  contrary, 
every  reason  of  justice,  convenience,  and  policy  unite  to  prove  the 
wisdom  of  embracing  it  in  the  prohibition.  An  impregnable  barrier  is 
thus  thrown  around  all  rights  and  franchises  derived  from  the  states, 
and  solidity  and  inviolability  are  given  to  the  literary,  charitable,  relir 
^ous,  and  commercial  institutions  of  the  country.^ 

^  1395  a.  A  most  interesting  discussion  of  the  rules  to  be  applied  to 
the  interpretation  of  a  legislative  grant  or  charter  arose  in  the  case  of 
tiie  CharteB  River  Bridge  v.  Tfie  Warren  Bridge,  11  Peters,  S.  C.  R. 
420.  A  charter  limited  to  forty  years,  was  granted  to  the  Charles 
Kver  Bridge  Company  by  the  legislature  of  the  state  of  Massachu- 
setts, authorizing  them  to  build  a  bridge  between  Boston  and  Charles- 
town,  and  te  take  tolls  thereon,  &c.  This  charter  was  subsequently 
extended  to  thirty  years  additional.     Before  the  expiration  of  this 


*  Dartmouth  Oallegt  v.  Woodaard,  4  Wheat.  B.  644,  S4S.    8ee  sUo  Stargii  t.  Croaniit- 
riieU,  4  Wheat.  B.  SOS.  *  I  Kent.  Conun.  LecL  18,  p.  39S. 
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time,  another  charter  vaa  granted  to  the  Warren  Bridge  Company, 
luithormng  (be  btiUdmg  of  another  bridge  over  Charles  river,  one 
terminus  of  which,  waa  only  sisteeo  rods  distance  &om  the  former 
bridge,  on  the  same  line  of  travel,  and  accommodating  the  same  pas- 
sengers. The  question  arose  in  this. case,  whether  the  second  charter 
tras  an  act  "  impturing  the  obligation  of  a  contract"  under  tlie  con- 
stitution. It  was  affirmed  by  the  court,  that  the  charter  to  Uie  Charles 
lUver  Bridge  was  a  contract,  the  express  stipulations  of  which  the 
legislature  were  estopped  from  impairing,  but  that  it  being  a  public 
grant,  it  was  to  be  construed  strictly,  aud  not  to  include  covenants  by 
implication.  As  no  exclusive  privilege  over  the  Charles  river  had 
been  expressly  conferred,  and  no  direct  engagement  had  been  made 
that  DO  other  bridge  should  bebuilded,  such  covenants  were  not  to  be 
implied,  and  in  charters  of  this  kind,  containing  grants  of  franchises 
by  the  public  to  private  corporations  in  matters  in  which  the  public 
interest  is  concerned,  no  rights  are  to  be  taken  from  the  pubUc,  and 
^ven  to  the  corporation,  beyond  those  which  the  words  of  the  charter, 
by  their  natural  and  proper  construction  purport  to  convey ;  hot  the 
contract  is  not  to  be  extended  beyond  its  express  words,  so  as  to 
include  implied  rights.  It  was  therefore  held,  that  the  charter  to  the 
Warren  Bridge  Company,  was  not  an  impairing  of  the  obligations  of 
the  previous  charter  to  the  Charles  River  Bridge  Company,  however 
much  it  might  operate  to  the  injury  of  the  latter.  To  this  decision, 
Mr.  Justice  Story  dissented  on  all  grounds,  and  in  an  elaborate  opinion 
expressed  his  Assent.  His  argument  was,  that,  supposing  this  to  be  a 
case  of  royal  grant,  yet  both  on  principle  and  authority,  it  shoold 
receive  a  liberal,  and  not  a  strict  construction,  it  being  founded  on  a 
valoable  conBideration,  and  to  secure  ohjeeta  of  public  utility  and  con- 
venience ;  but  as  it  was  not  a  royal  grant,  but  a  le^slative  grant  by 
pubUc  statute,  that  the  rules  of  the  common  law  as  to  public  grants  were 
not  applicable,  and  that  it  should  be  construed  according  to  the  rules 
which  govern  in  the  expoution  of  public  Btatutes ;  ^ving  a  full  and  liberal 
operation  to  the  le^lative  intent.  That,  although  where  the  terms 
of  a  grant  impose  burdens  or  create  Injurious  restraints  on  the  public, 
they  are  to  be  interpreted  In  favor  of  the  public,  in  cases  of  ambiguity, 
yet,  even  then,  the  grant  must  be  interpreted  favorably  to  the  grantee, 
so  far  as  to  secure  him  in  the  enjoyment  of  what  is  actually  granted. 
But  that  this  charter  of  the  Charles  River  Bridge,  being  by  the  express 
declaration  of  the  legislature  on  the  face  of  it,  of  great  pubhc  utili^. 
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should  receive  a  liberal  interpretation,  Beaidee,  it  shoald  be  liberally 
interpreted,  because  it  is  a  contract  for  a  oonmderalion,  not  mHj 
technically  valuable,  bat  actually  fall  and  adequate ;  and  that  nch 
Hnutatioiu  to  the  poirer  of  the  legislature  were  to  be  inferred,  as  were 
necossary  to  support  the  consideration  on  the  puH;  of  the  state.  The 
consideration  was  not  merely  the  granting  of  a  right  to  build  a  bridge, 
but  aa  implied  contract,  to  restrict  themBelres  from  interfering  to 
impair  or  destroy  the  value  of  that  grant.  That  such  was  the  con- 
nderation,  ig  evident  from  the  fact,  that  had  the  legislature  incorporft- 
ted  in  the  charter  a  provision,  that  in  case  the  bridge  snoceeded,  they 
idiould  have  a  right  to  bnild  another  so  as  directly  to  interfere  vi'ith  it, 
or  t«  shut  off  all  avenues  leading  to  it,  while  they  exacted  of  it  all 
tiie  burthens  of  the  contract  in  respect  of  repairs,  ke.  for  seventy 
years,  the  inadequacy  and  insecurity  of  the  consideration,  would  have 
j)revented  any  pmdent  man  from  acceptmg  the  charter.  Mr.  Justice 
Story  sums  up  a  portion  of  the  argument  thus :  "  I  muntun  that  upon 
the  principles  of  common  reason  and  legal  interpretation,  the  present 
grant  carries  irith  it  a  necessary  implication  that  the  legislatnre  shaD 
do  no  act  to  destroy  or  essentially  to  impur  the  franchise  ;  that,  (as 
one  of  the  learned  judges  of  the  state  court  expressed  it,)  there  is  an 
implied  agreement  that  the  state  wtU  not  grant  another  bridge  between 
B<»ton  and  Gharlestown,  so  near  as  to  draw  away  the  custont  from  tiie 
<Jd  one ;  and,  (as  another  learned  judge  expressed  it,)  that  there  is  an 
implied  agreement  of  the  state  to  grant  the  ondisturbed  use  of  the 
bridge  and  its  tolls,  so  far  as  respects  any  acts  of  its  own,  or  of  any 
persons  acting  under  its  authority.  In  other  words,  the  state,  im|di- 
edly,  contracts  not  to  resunie  its  grant,  or  to  do  any  act  to  the  preju- 
fice  or  destruction  of  its  grant.  I  maintain,  that  there  is  no  authority 
or  principle  established  in  relation  to  the  construction  of  crown  grants, 
or  legislative  grwits,  which  does  not  concede  and  justify  this  doctrine. 
Where  the  thing  is  given,  the  incidenta,  without  which  it  cannot  be 
enjoyed,  are  also  given ;  ut  rex  magit  valeat  tptam  pereat.  I  main- 
tain that  a  different  doctrine  ia  utterly  repugnant  to  all  the  principles 
of  the  common  law,  applicable  to  all  franchises  (^  a  like  nature ;  and 
that  we  must  overturn  some  of  the  best  securities  of  the  rights  (£ 
^perty,  before  it  cui  be  established.  I  maintain,  thai  the  comraon 
law  is  the  birthright  of  every  dtizen  of  Massachusetts,  and  that  he 
holds  the  title  deeds  of  his  property,  corporeal,  and  incorporeal,  under 
it.     I  ntfuntiun,  ttiat  nndei  the  principles  of  the  common  law,  there 
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exists  no  more  right  in  the  legislature  of  Massachusetts,  to  erect  the 
Warren  bridge,  to  the  mm  of  the  franchise  of  the  Charles  river  bridge, 
than  exists  to  traosfer  the  latter  to  the  former,  or  to  authorize  the 
former  to  demolish  the  latter.  If  the  legislature  does  not  mean  in  its 
grant  to  give  any  esclusiro  rights,  let  it  say  so,  expressly,  directly, 
and  in  terms  admitting  of  no  misconetmction.  The  grantees  will  then 
t^e  at  their  peril,  and  must  abide  the  resnlta  of  their  overweening 
confidence,  indiscretion,  and  zeal.  My  judgment  is  formed  upon  the 
the  terms  of  the  grant,  ita  nature  and  objects,  its  design  and  duties ; 
and,  in  its  interpretation,  I  seek  for  no  new  principles,  but  I  apply  such 
as  are  as  old  as  the  very  rudiments  of  the  common  law." 

Mr.  Justice  Story  also  held,  that  the  grant  to  the  complunants  car- 
ried with  it  an  exclusive  franchise  to  a  reafionable  distance  on  the  river, 
80  that  the  ordinary  travel  to  the  bridge,  should  not  be  diverted  by  any 
new  bridge,  to  the  injury  or  ruin  of  the  franchise.  A  new  bridge  that 
would  be  a  nuieance  to  the  old  bridge,  would  be  within  the  reach  of 
tliis  exclusive  right,  and  the  question  would  be,  not  so  mach  the  iact  tX 
distance,  as  the  fact  of  nnisanoe.^] 

^  1396.  It  has  also  been  made  a  question,  whether  a  compact 
between  two  states,  is  within  the  scope  of  Uie  prohibition.  And  this 
also  has  been  decided  in  the  sffirmadve.^  The  terms,  compact  and 
contract,  are  synonymons  ;  and,  when  propoEutions  are  offered  by  one 
state,  and  agreed  to  and  accepted  by  another,  they  necessarily  consta- 
tnte  a  contract  between  them.  There  is  no  difference,  in  reason  or  in 
law,  to  distanguish  between  contracts  made  by  a  state  with  individuals, 
and  contracts  made  between  states.  Each  ought  to  be  equally  inviohb- 
ble."  Thus,  where,  upon  the  separation  of  Kentucky  &om  Virginia, 
it  was  agreed  by  compact  between  them,  that  all  jdrvate  rights  and 
interests  in  lands  in  Kentucky,  derived  from  the  laws  of  Virginia, 
shonld  remun  valid  and  secure  nnder  the  laws  of  Kentucky,  and 
should  be  determined  by  the  laws  then  existing  in  Virginia ;  it  was 
held  by  the  supreme  conrt,  that  certain  laws  of  Kentucky,  (commonly 
called  tiie  occupying  claimant  laws,)  which  varied  and  restricted  the 


■  Hr.  Justice  Thompson,  and  Mr.  Jiutice  McL«&n,  (in  mi  elsbonlc  opMon,}  o 
cnired  with  Mr.  Jiutice  Stotj  in  disienting  from  the  jadgment  of  the  comt 

•  Grtm  V.  BiMt,  8  Wheftt  B.  I ;  1  Kant  Comm,  Loct  19,  p.  393 ;  Sergeut  on  O 
jtilaiion,  eh.  28  {ch.  90.] 

'  Gmn  T.  Bidint,  8  WhtMi.  B.  I,  93. 
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rights  and  remedies  of  the  owners  of  such  lands,  were  Toid,  becanse 
tiie/  impiured  the  oUigatioD  of  the  contract.  Nothing  (said  tbe  court) 
can  he  more  clear  upcm  prineiplea  of  law  and  reason,  than  that  a  law, 
which  denies  to  the  owner  of  the  land  a  remedy  to  secure  de  poeseseion 
of  it,  when  withheld  by  tmy  person,  howe?er  innocently  he  may  hare 
obtuned  it ;  or  to  recover  the  profits  received  from  it  by  the  occupant ; 
or  which  cloga  his  recovery  of  such  posaession  and  profits,  by  conditions 
and  restrictions,  tending  to  diminish  ihe  value  and  amount  of  the  thing 
recovered,  impura  his  right  to,  and  interest  in,  the  prt^rl^.  If  there 
be  no  remedy  to  recover  Uie  possession,  the  law  necessarily  presumes  « 
want  of  right  to  it.  If  the  remedy  afibrded  be  qualified  u>d  restnuned 
by  conditions  of  any  kind,  the  right  of  the  owner  may  indeed  subsist, 
and  be  acknowledged ;  but  it  is  impaired,  and  rendered  insecure, 
according  to  the  nature  and  extent  of  such  restrictions.'  Bat  statutM 
and  limitations,  wUch  are  mere  regulations  of  the  remedy,  for  tiie 
porposes  of  general  repose  and  qmeting  tides,  are  not  supposed  to 
impair  the  ri^it ;  but  merely  to  provide  for  the  prosecution  of  it  within 
a  reasonable  period ;  and  to  deem  the  oon-prosecation  within  the  period 
an  abaadonment  of  it.' 

§  1897.  Whether  a  state  le^lature  has  autiiority  to  pass  a  lair 
dedaring  a  marriage  vpid,  or  to  award  a  diverce,  has,  mddentally^ 
been  made  a  question,  but  has  never  yet  come  directiy  in  judgmeot. 
Mairiage,  thou^  it  be  a  civil  institution,  is  understood  to  constitute  a 
adenm,  obligatory  contract  between  the  parties.  And  it  has  beeit^ 
argnendo,  denied,  that  a  state  legislature  oonstitutionally  possesses 
aathority  ta  dissolve  tiiat  contract  against  the  will,  and  without  the 
default  of  uther  part^.  This  p<»Qt,  however,  may  well  be  lefl  for 
m<are  exact  consideration,  until  it  becomes  the  very  ground  of  the  lis 

§  1398.  Before  quitting  tliis  subject  it  may  be  proper  to  remark, 
tliat,  as  the  proMbition  respecting  ex  pott  faato  laws  applies  only  to 
criming  cases,  and  the  other  is  confined  to  impuring  tiie  obligation  of 
oontraots,  tbere  are  many  laws  of  a  restrospectire  character,  which 
may  yet  be  constitution^y  passed  by  the  state  le^latures,  however 


'  Green  y.  B>d£t,  B  WbeM.  B.  1, 75,  76. 

■  HatelMt  V.  Bmneg'i  Letue,  9  Petore'i  Sup.  R.  457 ;  Bmt  of  OauUm  v 
Lmet,  a  PeMrs'i  Snp.  B.  492. 
>  DarfaoutA  Colitgt  t.  Woodyjard,  4  Wheat.  B.  SSS,  *99,  896. 


,.  Google 


CH.Z2X[T.]  PBOHIBiraOHa  —  COHTBACSa.  251 

aujuat,  oppresrave,  oi  impolitic  they  may  be.^  Jtetroapeotire  lavs  are, 
indeed,  generally  tmjust ;  and,  as  has  been  forcibly  sud,  neither  accord 
irith  aoond  legislation  nor  vith  the  fimdain^itel  principles  of  the  social 
compact.'  StiU  they  are,  vith  tiie  exceptiona  above  stated,  left  opui 
to  the  Btatee,  aocor^g  to  their  ovn  cosatitutiona  of  goremnmtt,  and 
become  obBgatory  if  not  prohibited  by  the  latter.  Thus,  for  iostance, 
where  the  le^alatnie  of  Gonnecticat,  in  1795,  passed  a  resolre  settjng 
wide  a  decree  of  a  coort  of  probate,  disapproving  of  a  will,  and 
granted  a  new  bearing ;  it  was  held  that  the  resolve,  not  being 
agiunst  any  constitutional  principle  in  that  state,  was  valid  ;  and  that 
the  will,  which  was  approved  npon  the  new  hearing,  was  conclnave, 
as  to  the  rights  obtained  nnder  it.*  There  is  not^g  in  the  constitu- 
tion of  the  United  States  which  forbids  a  state  le^sUture  from  exei* 
dsiog  judicial  functions ;  nor  from  dives^ng  rights,  vested  by  law  in 
an  in^vidual ;  provided  its  efiect  be  not  to  impair  the  obligation  of  a 
contract.*  If  such  a  law  be  void,  it  is  upon  printsples  derived  firom 
the  general  nature  of  &ee  governments,  and  the  necessary  limitati(H>s 
created  thereby,  or  from  the  state  roatiictions  upon  the  le^lalive 
autiiority,  and  not  from  the  prohibitions  of  the  constitution  of  the 
United  States.  If  a  state  statute  should,  contrary  to  the  general 
principles  of  law,  declare,  that  contracts  founded  upon  an  illegal  or 
immoral  conaderation,  or  otlierwise  void,  should  nevertheless  he  valid, 
and  binding  between  the  parties;  its  retrospective  character  could 
not  be  domed,  for  the  efiect 'would  be  to  create  a  contract  between 
the  parties,  where  none  had  previously  existed.  Yet  it  would  not  be 
reached  by  the  constitution  of  the  United  States  ;  for  to  create  a  con- 
tract, and  to  imptur  or  destroy  one,  can  never  be  construed  to  mean 
Hie  same  thing.  It  may  be  witlun  the  same  mischief,  and  equally 
unjust  and  ruinous  ;  but  it  does  not  &11  within  the  terms  of  the  prohi- 
bition.^ So,  if  a  state  court  should  decide  tliat  the  relation  of  land- 
lord and  tenant  did  not  legally  subsist  between  certtun  persons,  and 


'  A>ae,Sl3i5.  SeoBtachY.  WbodlmS,!  Pelsn'i  Cir.Ct.Ika;  Oiida-r.BiiU,3I>aa. 
B.  aS6;  SMtiiee  T.  Vatieimm,  a  Peters'a  Sup.  R.  3S0  ;  WUJanton  t.  UoMf,  a  Feten's 
Snp.  R.  627,  661 ;   WaOm  t.  Jfowr,  S  Pcters'g  S.  C.  R.  1 10. 

*  PattenoD,  J^  in  Colder  y.  BkU,  3  Dall.  K.  39T. 
■  CaiJer  t.  BaO,  S  DtU.  B.  S86. 

*  SatttrUt  T.  JUtfAeDKn,  S  Peten'a  Sap.  R.  3S0,41S;  QdJer  r. Oa,  9  DaQ.  B-SSe. 
Bee  CUiH^  t.  Anald,  3  DaU.  R.  SOB ;  WUhniim  t.  Lebad,  3  Peten'i  Sup.  B.  637- 

~   ~      ~  l•,3Peten'88n^B.»80,41S,418. 
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the  legislature  should  paas  a  declaratory  act,  declaring  that  it  did 
subsist ;  the  act,  bo  far  as  the  constitution  of  the  United  States  ia 
concerned,  would  be  valid.*  So,  if  a  etate  legislature  should  confirm 
a  void  sale  ;  if  it  did  not  direst  the  settled  rights  of  property  it  would 
be*TaUd.^  Kor  (as  has  been  already  seen)  would  a  state  law,  dis* 
char^g  a  party  from  imprisonment  nnder  a  judgment  upon  a  con^ 
tract,  though  passed  subsequently  to  the  imprisonment,  be  an  nncon- 
fltitutional  exercise  of  power ;  for  it  would  leave  the  obligalaoD  of  the 
contract  andisturbed.  The  states  still  possess  die  rightful  authority  to 
abolish  imprisonment  for  debt,  and  may  apply  it  to  present  as  well  as 
to  future  imprisonment.* 

§  1399.  Whether,  indeed,  independently  of  the  constitutioQ  of  the 
United  States,  the  nature  of  republican  and  &ee  governments  does 
not  necessarily  impose  some  restriunts  upon  the  legislative  power,  has 
been  much  discussed.  It  seems  to  be  the  general  opinion,  fortified 
by  a  strong  current  of  judicial  opimon,  that,  since  the  American  revo- 
lution, no  state  government  can  be  presumed  to  possess  the  transcend- 
ental sovereignty,  to  take  away  vested  rights  of  property ;  to  take 
the  property  of  A  and  transfer  it  to  B  by  a  mere  legislative  act.* 
That  government  can  scarcely  be  deemed  to  be  free,  where  the  rights 
of  property  are  left  solely  dependent  upon  a  le^lative  body,  without 
any  restnunt.  The  fundamental  maxims  of  a  &ee  government  seem 
to  require,  that  the  rights  of  personal  liberty  and  private  property 
should  be  held  sacred.  At  least,  no  court  of  justice  in  this  country 
would  be  warranted  in  aasumiog,  that  any  state  legislature  possessed  a 
power  to  violate  and  disregard  them  ;  or  that  such  a  power,  so  repug- 
nant to  the  common  principles  of  justice  and  civil  liberty,  lurked 
under  any  general  grant  of  legislative  authority,  or  ought  to  be 
implied  from  any  general  expression  of  the  will  of  the  people,  in  the 
usual  forms  of  the  constitutional  delegation  of  power.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  their  security 
and  well  being,  without  very  strong  and  positive  declarations  to  that 
efiect.' 


>  Salteria  v.  Mathewim,  3  Peters's  Snp.  R.  380,  412,  413. 
t   Ifi'ZianianT.ZcfawJ,  SPeCen's  SDp.R.62T,661. 

*  Marni  T.  Ilallt,  S  Peien'a  Sop.  R.  870. 

*  FItichtr  y.  Peck,  6  Craoch,  67,  134. 

*  Wmcamn  t.  Leland,  3  FMen'*  Snp.  B.  637, 697.    See,  4I10,  SatUAee  v.  MaAtvim, 
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^  1400.  The  remaining  prolubidoD  in  this  clause  is,  that  no  state 
shall  "grant  any  title  of  nobihtj."  The  reason  of  tins  prolubition  19 
the  same  as  that  npon  vluch  tiie  like  prohibition  to  the  goremment 
of  the  nation  is  fotmded.  Indeed,  it  would  be  almost  absurd  to  provide 
sedalonaly  agunst  sneh  a  power  in  the  latter,  if  the  states  were  still 
left  free  to  exercise  it.  It  has  been  emphatically  said,  that  this  ia  the 
oomer-etone  of  a  repablican  government ;  for  there  can  he  little  danger, 
while  a  nobiUt;  is  excluded,  that  the  government  will  ever  cease  to  be 
that  of  the  people.^ 


SFeCers's  Sup.  B.  380,  413,414;  Firfal«rT.Pe(*,6  Cranch,  87, 134;  Ttnea-v 
9  Cranch,  52 ;  Toum  ofPaidta  t.  Ctark,  9  Cranch,  535.     See,  also,  Sergeant  0 
ch.  ae,  [ch.  30.] 
1  The  Fedemlist,  Ko.  84. 
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CHAPTER  XXXV. 

PR0HIBITIOTI3   ON  THE   STATES. 

§  1401.  The  next  clause  of  the  constitntion  is,  "  No  state  shall, 
"  without  the  consent  of  congress,  laj  any  dnty  on  tonnage ;  keep 
"  troops,  or  sbips  of  war  in  time  of  peace  ;  enter  into  any  agreement 
**  or  compact  with  another  state,  or  with  a  foreign  power,  or  engage  ia 
"  war,  unless  actually  invaded,  or  in  such  imminent  danger,  ae  will  not 
"  admit  of  delay." 

§  1402.  The  first  part  of  this  clause,  respecting  laying  a  duty  on 
tonnage,  has  been  already  con»dered.  The  remaiiung  clauses  have 
their  ori^  in  the  same  general  policy  and  reasomng,  which  forbid  any 
state  from  entering  into  any  treaty,  alliance,  or  confederation ;  and 
&om  granting  letters  of  marque  and  reprisal.  In  regard  to  treaties, 
alUances,  and  confederations,  they  are  wholly  prohibited.  But  a  state 
may,  with  the  content  of  congress,  enter  into  an  agreement  or  compact 
wilii  another  8tat«,  or  with  a  foreign  power.  What  precise  distinction 
is  here  intended  to  be  taken  between  treaties,  and  agreements,  and 
eompaets,  is  nowhere  explained,  and  has  never  as  yet  been  subjected 
to  any  exact  judicial,  or  other  examinatioQ.  A  learned  commentator, 
however,  supposes,  that  the  former  ordinarily  relate  to  subjects  of 
great  nation^  magnitude  and  importance,  sai  are  oflen  perpetual,  or 
for  a  great  length  of  time  ;  bnt  that  the  latter  relate  to  tranutory  or 
local  concerns,  or  such  as  cannot  possibly  aSect  any  other  interests, 
bat  those  of  the  parties.^  But  this  is  at  best  a  very  loose,  and  nnsa- 
tis&ctory  expoution,  leaving  the  whole  matter  open  to  the  most  latitu- 
dinarian  constraction.  What  are  subjects  of  great  national  magnitude 
and  importance  ?  Why  may  not  a  compact  or  agreement  between 
states  be  perpetual  ?  If  it  may  not,  what  shall  be  its  duration  ?  Are 
not  treaties  often  made  for  short  periods,  and  upon  questions  of  local 
interest,  and  for  temporary  objects  ?' 


1  1  Tnckor'a  Black.  Comm.  App.  310. 

*  The  correapondiDg  article  of  the  conitederBtioii  did  not  present  exactly  the  same 
embairaramentt  in  It*  conitmction.    One  clanse  wai|  "No  itale,  wlthoat  the  consent  of 
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f)  1403.  Perhaps  tiie  language  of  l^e  former  claase  may  be  more 
plaofflbly  interpreted  from  the  terms  used,  "  treaty,  alliance,  or  confe- 
deration," and  upon  the  ground,  that  the  sense  of  each  is  best  known 
by  ita  association  (noicUur  a  aodif)  to  apply  to  treaties  of  a  political 
character  ;  such  as  treaties  of  alliance  for  purposes  of  peace  and  war ; 
and  treaties  of  confederation,  in  which  the  parties  are  leagued  for 
mutual  govemment,  political  cooperation,  and  the  exercise  of  political 
sovereignty ;  and  treaties  of  cession  of  sovereignty,  or  conferring 
internal  political  Jurisdiction,  or  external  political  dependence,  or 
general  commercial  privileges.^  The  latter  clause,  "  compacts  and 
agreements,"  might  then  very  properly  apply  to  such  aa  regarded 
what  might  be  deemed  mere  private  rights  of  sovereignty ;  such  aa 
questions  of  boundary ;  interests  in  land,  situated  in  the  territory  of 
each  other  ;  and  other  internal  regulations  for  the  mutual  comfort  and 
convenience  of  states,  bordering  on  each  other.  Such  compacts  have 
^een  made  ranee  the  adoption  of  the  constitution.  The  compact 
bfAween  Virginia  and  Kentucky,  already  alluded  to,  is  of  this  number. 
Compacts,  settiing  the  boondwes  between  states,  are,  or  may  be,  of 
the  siime  character.  In  such  cases,  the  consent  of  congress  may  be 
properl)  required,  in  order  to  check  any  infringement  of  the  rights  of 
the  natiotal  government ;  tmd  at  the  same  time  a  total  prohibition  to 
enter  into  my  compact  or  agreement,  might  be  attended  with  perma- 
nent  inconve»ience,  or  public  mischief. 

§  1404.  Thi  other  prohibitions  in  the  clause  respect  the  power  of 
making  war,  whch  is  appropriately  congded  to  the  national  govern- 
ment.*   The  settqg  on  foot  of  an  army,  or  navy,  by  a  state  in  times 


the  United  SUtes,  in  congess  nssembled,  shall  enter  into  any  conference,  agreemeot, 
allunce,  or  treaty  with  any  ling,  prince,  or  slate ;"  and  "No  two  or  more  Btaiee  duill 
enter  into  any  treaty,  confedention,  or  alliancowhaleTertietween  them,  withoat  tbeeoii' 
lent  of  the  United  State«,  &e.\  specifying  accnrately  the  pnrpoeea,  for  which  the  tame 
ii  to  be  entered  iato,  and  how  Iodj  it  shall  continna,"  Takine  both  clansea,  it  is  raani- 
feat,  that  the  former  refers  exclnai^ly  to  foreign  states  or  nations,  and  the  latter  to  the 
atates  of  the  nnion. 

'  In  this  view,  one  might  bo  almo*  tempted  to  conjectnre,  that  the  ori^oal  reading 
~  was  "  treaties  of  alliance  or  confederauin ; "  if  the  corresponding  article  of  the  confede- 
ration (art.  S)  did  not  repel  it- 

*  There  were  correapouding  prohiUliou  In  the  confedaation,  (art.  6,)  which  differ 
more  la  form,  than  in  snbstance,  from  thon  in  the  constitntion.  No  Mala  was  at  liberty, 
in  time  of  peace,  to  keep  op  vessels  of  yrta,  or  bad  fbrcea,  without  the  consent  of  con- 
gress. Nor  was  any  state  at  liber^  to  engage  in  war  without  the  consent  of  congress, 
nnleta  invaded,  or  in  imminent  danger  thereof. 
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of  peace,  might  be  a  cauee  of  jealous;  between  neighboring  statea, 
and  provoke  the  hostilities  of  foreign  bordering  nations.  In  other 
cases,  as  the  protection  of  the  whole  union  is  confided  to  the  national 
arm,  and  the  national  power,  it  is  not  fit,  that  any  state  should  possess 
military  means  to  overawe  the  union,  or  to  endanger  the  general  safety. 
Still,  a  state  may  be  so  situated,  that  it  may  become  indispensable  to 
possess  military  forces,  to  resist  an  expected  inva^on,  or  inaorrectioa. 
The  danger  may  be  too  imminent  for  delay ;  and  under  such  circam- 
stances,  a  state  will  have  a  right  to  raise  troops  for  its  own  safely,  even 
without  the  couaent  of  congress.  After  war  is  once  begun,  there  is  no 
doubt,  that  a  state  may,  and  indeed  it  ought  to  possess  the  power,  to 
raise  forces  for  its  own  defence ;  and  its  cooperation  with  the  national 
forces  may  often  be  of  great  importance,  to  secure  success  and  vigor 
in  the  operations  of  war.  The  prohibition  is,  therefore,  wisely  guarded 
by  exceptions  sufficient  for  the  safety  of  the  states,  and  not  justly  open 
to  the  objection  of  being  dangerous  to  the  union. 

§  1405.  In  what  manner  the  consent  of  congress  ia  to  be  given  to 
such  acts  of  the  state,  is  not  positively  provided  for.  When  an 
express  consent  is  given,  no  possible  doubt  can  arise.  But  tb)  con- 
sent of  congress  may  also  bo  implied ;  and,  indeed,  ia  alwa;^  to  be 
implied,  when  congress  adopts  the  particular  act  by  sanctSning  its 
objects  and  aiding  in  enforcing  them.  Thus,  where  a  3tf*o  is  admit- 
ted into  the  union,  notoriously  upon  a  compact  mad*  between  it 
and  the  state  of  which  it  previously  composed  a  part,  there  the  act 
of  congress,  admitting  such  state  into  the  union,  is  animplied  consent 
to  the  terms  of  the  compact.  This  was  true  ar  to  the  compact 
between  Vir^nia  and  Kentucky,  upon  the  admissiiO  of  the  latter  into 
the  union ; '  and  the  like  rule  will  apply  to  other  fiates,  such  as  Maine, 
more  recently  admitted  into  the  union. 

§  1406,  We  have  thus  passed  through  Ae  positive  prohibitions 
introduced  upon  the  powers  of  the  states.  It  will  be  observed,  liiat 
they  divide  themselves  into  two  classes :  oose  which  are  poUtical  in 
their  character,  as  an  exercise  of  sovereignty ;  and  those  which  more 
especially  regard  the  private  rights  of  irdividuals.^  In  the  latter,  the  . 
prohibition  is  absolute  and  universal.  In  the  former,  it  is  sometimes 
absolute  and  sometimes  subjected  to  the  consent  of  congress.     It  will 


I  Gntn  r.Biddk,  S  Wheat.  li.  1,  85,  86,  87. 

»  See  Ogdm  -r.  Saimden,  12  Wheal.  E.  334,  339. 
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at  <Hice  be  perceiYed  how  full  of  difficult  and  delicacy  the  task  vas 
to  recondle  the  jealous  tenacity  of  the  states  over  their  own  sove- 
reignty, with  the  permanent  aecuri^  of  the  natjonal  government  and 
the  inviolability  of  private  rights.  The  task  has  been  accomplished 
with  eminent  success.  If  every  thing  has  not  been  accomplished 
which  a  wise  forecast  might  have  deemed  proper  for  the  preserrafion 
of  our  national  rights  and  liberties,  in  all  political  events,  much  has 
been  done  to  goard  us  against  the  most  obvious  evils,  and  to  secure  a 
wholesome  adnuoistraljoa  of  private  justice.  To  have  attempted  more 
wonld  probably  have  endangered  the  whole  fabric,  and  thus  have  per* 
petuated  the  donunlon  of  misrule  and  imbecility. 

§  1407.  It  has  been  already  seen,  and  it  will  hereafter  more  fnlly 
appear,  that  there  are  implied,  as  weU  as  express  prohibitions  in  the 
constitution  upon  the  power  of  the  states.  Among  the  former,  one 
clearly  is  that  no  state  can  control,  or  abridge,  or  interfere  with  the 
exercise  of  any  authority  under  the  na^ooal  govemmeot.^  And,  it 
may  be  added,  that  state  laws,  as,  for  instance,  state  statutes  of  limita- 
tions and  state  insolvent  laws,  have  no  operation  upon  the  rights  or 
contracts  of  the  United  States.' 

§  1408.  And  here  end  our  commentaries  upon  the  first  article  of 
the  constitution,  embracing  the  organization  and  powers  of  the  le^la- 
tive  department  of  the  government,  and  the  prohibitions  upon  the 
state  and  national  govemmenta.  If  we  here  pause  but  for  a  moment, 
we  cannot  bat  be  strack  with  the  reflection,  bow  admirably  this  divi- 
uon  and  distribution  of  legislative  powers  between  the  state  and 
lational  governments  is  adapted  to  preserve  the  liberty  and  promote 
tie  happiness  of  the  people  of  the  United  States.  To  the  general 
goiemment  are  assigned  all  those  powers  which  relate  to  the  common 
interests  of  all  the  states,  as  comprising  one  confederated  nation. 
Whil<  to  each  state  is  reserved  all  those  powers  wUch  may  afiect  or 
jffomote  its  own  domestic  interests,  its  peace,  its  prosperity,  its  policy, 
and  its  local  institutions ;  at  the  same  time,  such  limitations  and 
reBtraintt  are  imposed  upon  each  government,  as  experience  has 
demonstrated  to  be  wise,  to  control  any  public  functionaries,  or  as  are 
indispensable  to  secure  the  harmonions  operations  of  the  union-^ 


>  1  EBDt'*  Comm.  LecL  19,  p.  3S9. 

■  OtiUdSlataT.  (nExm,  S  Wheat  B.  SA3  i  lMiltdSlalMr.I£>ar,  a  lSuon,B.  ill. 

*  1  Twk.  BlMk.  ConuD.  App.  314. 
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^  1409.  A  claoee  was  originally  proposed,  and  earned  in  ihe  c<nt- 
rention,  to  (^ve  the  national  legislature  a  negative  npon  &]1  lawa 
paaaed  1>;  the  states,  cootraTening,  in  the  opinion  of  tlie  national 
le^slatnre,  the  articles  of  the  union,  and  treaties  sabsisting  nnder  its 
Butiioritj.  This  propontion  was,  faoirerer,  afterwards  negatived,  and 
finally  abuidoned.^  A  more  aoceptable  substitute  was  found  in  the 
article  {[hereafter  to  be  examined)  which  declares  that  tbe  constitu- 
tion, laws,  and  treaties  (^  the  United  States  shall  be  the  supreme  law 
of  the  land. 


1  Jonrnal  of  Conrcalion,  68,  86,  87,  104,  107,  136,  183,  363;  North  American 
B«Tiew,  October,  1827,  p.  364,  266;  S  Pitkin's  Histoi?,  261.  This  seemg  to  have  been 
a  bvoiile  opinion  of  Mr.  Hadifoa,  u  well  af  of  Boms  other  diatinguishcd  itateemen. 
North  American  Beriew,  October,  1827,  p.  264,  265, 266 ;  2  Pitkin's  Hinor7,  251, 269. 
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CHAPTER  XXXVI. 

KXBCDTIVB  DEPABTMBNT  —  OROAHIZATIOH  OF. 

§  1410.  In  the  progresB  of  onr  ezammalioa  of  &\.e  coostitution,  yn 
are  now  urived  at  the  second  article,  vlucli  contains  an  enumeration 
of  the  organisation  and  powerB  of  the  executive  department.  What 
is  the  beat  constitutioii  for  the  ezecntive  department,  and  what  are 
the  powers  with  w^ch  it  should  be  entrusted,  are  problems  among  the 
moat  important,  and  probably  the  most  difficult  to  be  satisfactorily 
solved,  <^  all  ffhich  arc  involved  in  the  theory  of  free  goTemmenta.^ 
No  man,  wlo  has  ever  studied  the  subject  with  profound  attention,  haa 
risen  fro<i  &o  labor  without  an  increased  and  almost  overwhelming 
sense  o^  its  intricate  relations  and  perplexing  doubts.  Ifo  man,  who 
lias  rfer  deeply  read  the  human  history,  and  eapecially  the  history  of 
republics,  bnt  has  been  struck  with  the  consciousness  bow  little  has 
been  hitherto  done  to  establish  a  safe  depositary  of  power  m  any 
hands ;  and  how  often,  in  the  hands  of  one,  or  a  few,  or  many,  of  an 
hereditary  monarch  or  an  elective  chief,  the  executive  power  has 
brought  nun  npon  the  state,  or  sunk  under  the  oppresmve  burthen  of 
its  own  imbecility.  Perhaps  our  own  lustory,  hitiierto,  does  not  esta- 
blish that  we  have  wholly  escaped  all  the  dangers ;  and  that  here  is 
not  to  be  found,  aa  has  been  the  case  in  other  nations,  the  vulnerable 
part  of  the  republic. 

§  1411.  It  appears  that  the  subject  underwent  a  very  elaborate 
discussion  in  the  convention,  with  much  diversity  of  opinion;  and 
various  propositions  were  subnutted  of  the  most  opposite  character. 
The  Federalist  has  remarked,  that  there  is  hardly  any  part  of  the  sys- 
tem, the  arrangement  of  which  could  have  been  attended  with  greater 
^Ufficulty,  and  none  which  has  been  inveighed  agtunst  with  less  candor 
or  critimed  with  less  judgment.' 


■  See  3  SUiot's  Deb.  368 ;  1  Koifl  CwmiLLect.  13,  p.  SSG,  S5G. 

■  TlM  Fedenlin,  No-  67. 
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§  1412.  The  first  clause  of  the  first  Bection  of  the  Becond  article  is 
aB  follows :  "  The  executive  ponei  shall  be  vested  ia  a  president  of 
*'  the  United  States  of  America.  He  shall  hold  his  office  during  the 
"  term  of  four  years ;  and,  together  with  the  vice-president,  chosen 
"  for  the  same  term,  be  chosen  as  follows." 

§  141S.  Under  the  confederation  there  was  no  national  executive. 
The  whole  powers  of  the  national  go7emment  were  Tested  in  a  con- 
gress, conaating  of  a  single  body ;  and  that  body  was  authorized  to 
appoint  a  committee  of  the  states,  composed  of  one  delegate  from 
every  state,  to  sit  in  the  recess,  and  to  drfegate  to  them  such  of  their 
own  powers,  not  requiring  the  consent  of  liine  states,  as  nine  states 
should  consent  to.^  This  want  of  a  national  bxecutive  was  deemed  a 
fatal  defect  in  the  confederation. 

^  1414.  In  the  convention,  there  does  not  seem  \d  have  been  any 
objection  to  the  establishment  of  a  national  executive.  But  apon  flie 
question,  whether  it  should  consist  of  a  single  penHHi,  th*  a^mative 
was  carried  by  a  vote  of  seven  states  agfunst  three.'  Th«  tenn  of 
serWce  was  at  first  fixed  at  seven  years,  by  a  vote  of  fivi  states 
agiunst  four,  one  being  divided.  The  term  was  afterwards  altb-ed  to 
four  years,  upon  the  report  of  a  committee,  and  adopted  by  the  vott  of 
ten  statfis  against  one.^ 

§  1415.  In  considering  this  clause,  three  practical  questions  are 
naturally  suggested  :  First,  whether  there  should  be  a  distinct  execu- 
tive department ;  secondly,  whether  it  should  be  composed  of  more 
than  one  person ;  and,  thirdly,  what  shonld  be  the  duration  of  office. 

§  1416.  Upon  the  first  question,  little  need  be  sud.  All  America 
have  at  lengh  concurred  in  the  propriety  of  establishing  a  distinct 
execudve  department.  The  principle  is  embraced  in  every  state 
constitution  ;  and  it  seems  now  to  be  assumed  among  us,  as  a  funda- 
mental maxim  of  government,  that  the  legislative,  executive,  and 
judicial  departments  ought  to  be  separate,  and  the  powers  of  one  ought 
not  to  be  exercised  b;  either  of  the  others.  The  same  maxim  is  found 
recognized  in  express  terms  in  many  of  our  state  conslitutionB.  It  is 
hardly  necessaiy  to  repeat,  that  where  all  these  powers  are  united  in 
&e  same  hands,  there  is  a  real  despotism,  to  the  extent  of  their  coerdve 


1  Confederalioii,  Art.  9, 10,  *  Joan-  of  ConTenliOD,  6S,  SB,  96, 136. 

■  Jonmil  of  Cgnvulioii,  90, 13S,  ill,  a2S,  334, 333, 333 ;  2  Pitkia'i  Hiit  2ii. 
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exerciae.  Where,  on  the  other  band,  they  exiet  together,  and  yet 
depend  for  their  exercise  upoa  the  mere  anAority  of  recommendation, 
(as  they  did  under  the  eonfederatioD,')  they  become  at  once  imbecile 
and  iirbitrary,  subservient  to  popular  clamor,  and  incapable  of  steady 
action.  The  harshness  of  the  measnrea  in  relation  to  paper  money, 
and  the  tioiidity  and  vacillation  in  relation  to  military  afimrs,  are 
examples  not  easily  to  be  forgotteii. 

§  1417.  Taking  it,  then,  for  granted,  that  tbere  ought  to  be  an 
executive  department,  the  next  consideration  ia,  how  it  ought  to  be 
org»iized.  It  may  be  stated  in  general  terms,  that  that  organization 
is  best,  which  will  at  once  secure  energy  in  tlie  executive,  and  safety 
to  the  people.  The  notion,  however,  b  not  uncommon,  and  occasion- 
ally finds  ingenious  advocates,  that  a  vigorous  executive  is  inconsistent 
with  the  genius  of  a  republican  government.^  It  is  difficult  to  find 
any  sufficient  grounds,  on  which  to  rest  this  notion  ;  and  those,  which 
are  usually  stated,  belong  principally  to  that  class  of  minds,  which 
readily  indulge  in  the  belief  of  the  genend  perfection,  as  well  as  pei^ 
fectibility,  of  human  nature,  and  deem  the  least  possible  quantity  of 
power,  with  which  government  can  subsist,  to  be  the  best.  To  those, 
who  look  abroad  into  the  world,  and  attenlavely  read  the  history  of 
other  nations,  ancient  and  modem,  far  different  lessons  are  taught  witJi 
a  severe  truth  and  force.  Those  lessons  instruct  them,  that  energy  in 
tlie  executive  is  a  leading  character  in  the  definition  of  a  good  govern- 
ment."  It  is  essential  to  the  protection  of  the  community  against 
fbreign  attacks.  It  is  not  less  essential  to  the  steady  administration 
of  the  laws,  to  the  protection  of  property  agunst  thoso  irregular  and 
high-handed  combinations,  which  sometimes  interrupt  the  ordinary 
course  of  justice,  and  to  the  security  of  liberty  against  the  enterprises 


'  See  1  Jeffonon's  Correap-  63. 

*  Se«  3  American  Alnsenm,  427.  Milton  was  of  thia  opinion ;  and  triamphantlj' 
•tales,  thai  "  all  ingeniouB  nnd  knowing  men  will  easily  f^ree  with  m«,  that  a  free  com- 
monwealth, witboul  a  single  person  or  lionse  of  lords,  is  by  far  the  best  goTemnient,  if 
it  can  be  bad."  (Milton  on  the  Ready  and  Easy  Way  to  establish  a  Free  Common- 
wealth.) His  notion  was,  that  the  whole  power  of  the  gOTemment  sfaonld  centre  in  a 
hoote  of  caDimon*.  Locke  was  in  fcTOr  ot  a  concentration  of  the  whole  executive  and 
legislative  powen  in  a  small  aasembly ;  and  Hnme  thongbt  the  executive  powers  safely 
lodged  widi  a  handred  senaton.  (Hume's  Euays,  Vol.  1,  Essay  16,  p.  516.)  Mr. 
Chancellor  Kent  has  made  some  josl  reflections  upon  these  extraordinary  opinJoni  in ' 
1  Kent's  Comm.  LecL  13,  p.  964. 

'  1  KaifiConun.LKtL3,p.  SH,  3H)  Bairie  on  Const,  eh.  13,  p.  147, 148. 
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and  assaulta  of  ambition,  of  faction,  and  of  anarcKj.^  Every  man  the 
least  conversant  with  Roman  history  knows,  how  often  that  republic 
was  obliged  to  taike  refuge  in  the  absolute  power  of  a  single  man, 
under  the  formidable  name  of  a  dictator,  as  well  agiunst  the  intrigues 
of  ambitjooa  individnala,  aajnring  to  tyraaaj,  and  the  seditions  of  whole 
classes  of  the  community,  threatening  the  existence  of  the  government, 
as  agEunst  foreign  enemies,  menacing  the  destniclioQ  and  conquest  of 
the  state.'  A  feeble  executive  implies  a  feeble  execution  of  the  govern- 
ment. A  feeble  execution  is  but  another  phrase  for  a  bad  execution ; 
and  a  government  ill  executed,  whatever  may  be  its  theory,  must,  in 
practice,  be  a  bad  government.^ 

^  1418.  The  ingredients,  which  constitute  energy  in  the  executive, 
are  unity,  duration,  an  adequate  provision  for  its  support,  and  com- 
petent powers.  The  ingredients,  which  constitute  safety  in  a  repub. 
lican  form  of  government,  are  a  due  dependence  on  the  people,  and  a 
due  respcn^bility  to  the  people  ■* 

§  1419.  The  most  distingui^d  statesmen  have  uniformly  mainr 
tuned  the  doctiine,  that  there  ought  to  be  a  single  executive,  and  a 
numerous  legislature.  They  have  considered  energy  as  the  most 
necessary  quaUfication  of  the  power,  and  this  aa  best  attained  by 
repo^g  the  power  in  a  single  hand.  At  ^  same  time  they  have 
considered,  with  equal  propriety,  that  a  numerous  lefpslature  was  best 
adapted  to  the  duties  of  le^lation,  and  beet  calculated  to  conciliate 
ibe  confidence  of  the  people,  and  to  secure  their  privileges  and  inte- 
rests.^ Montesquieu  has  said,  that  "  the  executive  power  ought  to  be 
in  the  hands  of  a  monarch,  because  this  branch  of  government,  having 
need  of  despatch,  is  better  administered  by  one  than  by  many.  On 
the  other  baud,  whatever  depends  on  the  le^lative  power  is  oftentimes 
better  regulated  by  many  than  by  a  single  person.  But  if  there  were 
no  monarch,  and  the  executive  power  should  be  committed  to  a  certain 
number  of  persons,  selected  from  the  le^slative  body,  there  would  be 
an  end  to  liberty ;  by  reason,  that  the  two  powers  would  be  united,  as 
the  same  persona  would  sometimes  possess,  and  would  always  be  able 
to  possess,  a  share  in  both."^    De  Ixilme,  in  addition  to  other  advan- 


>  The  Federalist,  No.  TO  j  Bairle  on  CoMt  ch.  18,  p.  149. 

'  ibii  •  Mi. 

•  nid.    I  Kent's  Comm.  LecL  13,  p.  353,  S54. 

*  ThQ  EedenUiat,  No.  TO.  ■  UontcaqoieD'i  Spirit  of  Iaw>,  B.  11,  eh,  6. 
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tages,  eonsidera  the  unity  of  the  ezecuHve  as  unportant  in  a  free 
goTemment,  becanae  it  is  thos  more  eamly  restrained.^  "  la  those 
states,"  says  he, "  where  the  execution  of  the  laws  is  entrusted  to 
sevend  different  hands,  and  to  each  with  diflferent  liUea  and  preroga- 
ttvea,  each  divi^on,  and  such  changeablenesa  of  measures,  which  moat 
be  the  consequence  of  it,  constantly  hide  the  true  caoae  of  tiie  evila  of 
tiie  state.  Sometimes  military  tribunes,  uid  at  others  consnla  bear  an 
absolute  sway.  Sometimes  patriciana  usurp  every  thing ;  and  at  other 
times  those  who  are  called  nobles.  Sometimes  the  people  are  op- 
pressed by  decemvirs  ;  and  at  others  by  dictators.  Tyranny  in  such 
atatea  does  not  always  beat  down  the  fences  that  are  set  aronnd  it ; 
but  it  leaps  over  tiiem.  When  men  think  it  confined  to  one  place,  it 
starts  np  agtun  in  another.  It  mocks  the  efforts  of  Qie  people,  not 
becaose  it  is  invineible,  bnt  because  it  is  unknown.  But  the  indiria- 
luEty  of  the  public  power  i&  England  has  constantly  kept  Hie  views 
and  efforts  of  the  people  directed  to  one  and  the  same  object."  '  He 
adds,  in  another  place,  "  we  must  obserre  a  difference  between  the 
locative  and  ezecntire  poweni.  The  latter  may  be  confined,  and 
eren  ta  more  easily  so,  when  undivided.  The  legislature,  on  the  con- 
trary, in  order  to  its  bemg  restrfuned,  should  absolutely  be  divided."' 

^  1420.  That  niuty  is  conducive  to  energy  will  scarcely  be  disputed. 
Detnaon,  activity,  secrecy,  and  despatch  will  gener^y  eharacteriBe 
tlie  proceedinga  of  one  man  in  a  much  more  eminent  degree  tiian  the 
proceedings  of  a  greater  number ;  and  in  proportion  as  tiie  number  is 
inoreaaed,  these  qualities  will  be  diminished.* 

§  1421.  This  unity  may  be  destroyed  in  two  ways ;  Erst,  by  vesting 
the  power  in  two  or  more  ma^pstrates  of  equal  dignity ;  secondly,  by 
▼eating  it  oatenaibly  in  one  man,  subject,  however,  in  whole  or  in  part, 
to  the  control  and  advice  of  a  council.  Of  the  first,  the  two  conauls 
of  Borne  may  serve  as  an  example  in  ancient  timea  ;  and  in  modem 
timea,  the  brief  and  hasty  history  of  the  three  consnla  of  France,  dui^ 
ing  its  short-lived  republic.'    Of  the  lattor,  several  atates  in  the  union 


'  Da  Lolme  on  Conit.  of  Engluid,  B.  S,  ch.  3.  ■  Ibid. 

*  Ibid.  See  klM,  Tbe  Federalist,  Vo.  TO ;  t  Kent's  Comm.  L«ct.  13,  p.  353  to  25S. 
Tbe  celebrated  Janina  (the  great  nnknoira)  hai  pronODnced  D«  Lohne'a  irork  to  be  U 
once  "  deep,  solid,  aad  ingeniotu." 

*  The  Federalist,  No.  70  \  I  Eent't  Comm.  I«ct.  13,  p,  ii3,  !S4. 

*  t  Jefferaon't  Cone^.  160,  lei.    Prapoiitioiu  wen  made  in  tbe  Conyentiiw,  fbr  an 
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funush  esamplee,  aa  some  of  the  colonieB  did  before  the  revolution. 
Both  these  methods  of  deatroyiDg  the  unity  of  the  execuliTe  h&ve  had 
their  advocates.  Thej  are  botb  liable  to  similar,  if  not  to  equal 
objectionB,^ 

§  1422.  The  experience  of  other  nations,  so  far  as  it  goes,  C(»n<»des 
vnth  what  theory  would  point  out.  The  Roman  history  records  many 
instances  of  mischie&  to  the  republic  from  dissensions  between  the 
consuls,  and  between  the  military  tribunes,  who  were  at  times  substi- 
tuted instead  of  the  consols.  Those  disseuBiODS  would  have  been  even 
more  striking,  as  well  as  more  frequent,  if  it  had  not  been  for  the 
peculiar  circumstances  of  that  republic,  which  often  induced  the 
consuls  to  divide  the  administration  of  the  government  between  them. 
And  as  the  consuls  were  generally  chosen  from  the  patrician  order, 
which  was  engaged  m  perpetual  struggles  with  the  plebeians  for  the 
preservation  of  the  privileges  and  dignities  of  their  own  order ;  tiiere 
was  an  external  pressure,  which  compelled  them  to  act  together  for 
mutual  support  and  defence.^ 

§  1423.  But  independent  of  any  of  the  lights  derived  from  history, 
it  is  obvious,  that  a  division  of  the  executive  power  between  two  or 
more  persons  most  always  tend  to  produce  dissensions  and  fluctuating 
counsels.  Whenever  two  or  more  persons  are  engaged  in  any  common 
enterprise  or  pnisuit,  there  is  always  danger  of  difference  of  opinion. 
If  it  be  a  public  trust,  or  <^ee,  in  which  they  are  clothed  with  equtd 
digmty  and  authority,  there  are  peculiar  dangers  arising  from  personal 
emulation,  or  personal  animosity ;  from  superior  talents  on  one  ade, 
encountering  strong  jealousies  on  the  other ;  from  pride  of  opinion  on 
one  side,  and  weak  devotion  to  popular  prejudices  on  the  other ;  from 
the  vamty  of  being  the  author  of  a  plan,  or  resentment  from  some 
imagined  slight  by  the  approval  of  that  of  anotiier.  From  tiiese,  and 
other  causes  of  the  like  nature,  the  most  bitter  rivalries  and  dissenrions 
often  spring.  Whenever  these  happen,  they  lessen  the  respectability, 
weaken  the  authority,  and  distract  the  plans  and  operations  of  those 
whom  they  divide.    The, wisest  measures  are  thus  often  defeated,  or 


impoMd  or  a  plnralitj  of  persona.*    Tbey 
Tention,  which  wm  nnderelood  to  be  favorable 
irilh  amendmenU.f 
1  The  Fedendiii,  Ho.  70. 

*  Joanial  oT  Caovintion,  134. 
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delayed,  even  in  the  most  critical  moments.  And  what  cbnBtitntea 
even  a  greater  evil,  the  commonity  often  beoomes  split  np  into  rival 
fkctions,  adhering  to  the  different  persons,  who  compoae  tiie  magistracy ; 
and  temporary  ammoaties  become  thus  the  foundation  of  permanent 
calamities  to  the  state.^  Indeed,  the  niinotis  e^ct  of  rival  fiictions  in 
&ee  states,  straggling  for  power,  have  been  the  constant  theme  q( 
reproach  by  tiie  admiren  of  monarchy,  and  of  regret  by  the  lovers  of 
republics.  The  Gnelphs  and  the  Qhibelins,  the  white  and  the  black 
Actions,  have  been  immortalized  in  the  history  of  the  Italian  states  ; 
and  they  are  bat  an  e[ntome  of  the  same  onvwying  scenes  in  all  oUier 
republics.* 

§  1424.  From  the  very  nature  of  a  free  government,  inoonvemenooB 
resulting  from  a  division  of  power  must  be  subnutted  to,  in  &te  fomut 
taon  of  the  leg^Iatnre.  Bst  it  is  unwise,  as  well  as  unnecessary,  in 
the  oonsdtuticm  of  the  executive.  In  the  lofpslatare  promptitude  <^ 
decuion  is  not  of  great  importanee.  It  is  more  often  an  evil,  than  a 
benefit.  Dilfernnes  of  opinion  in  that  department  may,  indeed,  some- 
times retard  salatary  measures ;  but  they  oilen  lead  to  more  circnm- 
spectioD  and  deliberation,  and  to  more  perfection  and  accuracy  in  the 
laws.  A  resolution,  once  passed  by  a  le^Iative  body,  becomes  a 
law ;  and  opposition  to  it  is  either  illegal  or  imp^tic.  Before  it 
becomes  a  law,  opposition  may  diminish  the  misetueis,  or  increase  the 
good  of  the  measure.  But  no  favorable  circumstances  palliate,  or 
atone  &r  the  dbadvantages  of  dissen^oo  in  the  executive  department. 
The  evils  are  herq  pure  and  unmixed.  They  embarrass  and  ireaktA 
every  plan,  to  which  they  relate,  tnm  the  first  step  to  the  final  oonolo- 
eion.  They  constantly  counteract  die  most  importwt  ingredients  in 
the  esecutave  character, — vigor,  expedition,  and  certtunty  of  operati<m. 
In  peace,  distraction  of  the  executive  councils  is  saffideatty  alarming 
and  mischievous.  But  in  war,  it  prostrates  all  energy,  and  ail  sacuritf . 
It  brings  triumph  to  the  enemy,  and  disgrace  to  the  country.* 


'  Tbe  Pederaliat,  No.  TO.  '  De  Lolme  on  Conit.  B.  S,  ch.  ]. 

■  The  Pederalnt,  No.  To.  The  launed  Mumnenlator  on  Blackitoue'i  CommentBriM 
wu  of  opinion,  that  an  execntire  composed  of  a  ^Dgla  delegate  of  each  state,  like  flia 
"committee  of  congreM"  ander  d>e  confederation,  would  hare  been  better  than  a  lin^ 
chief  magittnte  for  the  nnion.  If  ludi  a  adiene  bad  prevailed,  ire  ihould  have  bad  at 
thii  tline  an  exocDtiTe  magiBtcacj'  of  tirent;f-foiir  peraona.  See  I  Tnck.  Bla^  Cornm. 
App.  949,  350.  Bnrely  the  experience  of  the  connirr,  ander  the  confUeratlon,  mnU 
have  been  wholly  forgotten,  when  tbii  fdieme  approved  ittelf  to  tbe  Judgment  of  Ota 
TOI»  n.  33 
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§  1426.  Objectioiis  of  a  like  nature  apply,  though  in  some  respecta 
witit  diminiahed  force,  to  the  scheme  of  an  exeontive  council,  whose 
conatitational  cononrrence  is  rendered  indispensable.  An  artfbl  cabal 
in  that  council  would  be  able  to  distract  and  enervate  the  whole  public 
oounrala.  And  even  without  such  a  cabal,  the  mere  cUrenit;  of  rievs 
and  opinions  would  almost  always  mai^  the  exercise  of  the  executJTe 
antJiority  with  a  sprit  of  habitual  feebleness  and  dilatorineas,  or  a 
degra^g  inconsistency.^  But  an  objection,  in  a  republican  govem- 
ment  quite  as  weighty  is,  that  such  a  participation  in  the  esecntire 
power  has  a  direct  tendency  to  conceal  &alts  and  destroy  responm- 
biHty.  Besponffibility  is  of  two  kinds,  to  censure,  and  to  pnniahment. 
The  first  is  the  more  importimt  of  the  two,  especially  in  an  elective 
government.  Men  in  public  trust  will  more  often  act  in  such  a  man- 
ner, as  to  render  themselves  unworthy  of  public  favor,  than  to  render 
themselves  liable  to  legal  punishment.  But  the  multiplication  of  voices 
in  the  business  of  the  executive  renders  it  ^fficnlt  to  fix  responability 
of  either  kind ;  for  it  is  perpetually  shifted  from  one  to  another.  It 
often  becomes  impossible  amidst  mutual  accusati(ms,  to  determine  upon 
whom  the  blame  ought  to  rest.'  A  sense  of  mutual  impropriety  some- 
times induces  the  parties  to  resort  to  plausible  pretexts  to  disguise  their 
nusoondact ;  or  ^a  dread  of  public  responsibility  to  cover  np,  under  the 
lead  of  some  popular  demagogue,  their  own  &alta  and  vacillations. 
IThus,  a  council  often  becomes  the  means,  either  of  shiftiug  off  all 
efl^tire  responsibility  from  the  chief  ma^trate,  or  of  intrigues  and 
oppoEutions,  which  destroy  his  power,  and  supplant  his  influence.  The 
constant  excuse,  for  want  of  deciraon  and  public  spirit  on  his  part,  will 
be,  that  he  has  been  overruled  by  his  counral ;  and  on  theirs,  that  he 
would  not  listen  to  sound  advice,  or  rented  a  cordial  cooperation.  In 
regard  to  the  ordinary  operations  of  government,  the  general  result  is 
to  introduce  a  system  of  bargaining  and  management  into  the  execn- 


propMa.  Hr.  Jeflereon  hta  told  tu  in  an  emphuic  manner,  tbit  the  " 
oongrew  inunodiatdy  fell  Into  ictiiniu  fmd  dissensioDt,  which  became  at  length  so  iore- 
tente,  m  to  reader  all  coSpendon  among  them  impracticable.  The;  di«8olT«d  them' 
idTM,  abandoning Oie  helm  of  gOTerament)  and  itcontinaedwithoQt  ahead,  until  con- 
greH  met,  in  the  enming  winter.  TMs  wag  then  imputed  to  the  temper  of  two  or  three 
bQdiTidnak.    But  tA«  hum  oKrSitd  it  to  the  mWure  of  man."    <  JeffersoD'i  Coiresp.  161. 

'  The  FederaliBt,  No.  TO. 

*  The  Federaliet,  No.  TO;  3  Elliot's  Beb.  99,  100,  103;  Id.  973;  1  Eenfi  Comin- 
Lect.  18,  p.  353,  964. 
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tire  councils ;  and  an  eqoaUy  nuschievous  system  of  corruption  and 
intrigue  ia  the  choice  and  appointment  of  counsellors.  OfEces  are 
bestowed  on  unwortJiy  pereona  to  gratify  a  leading  member,  or  motual 
conces^ons  are  made  to  cool  opposiUon,  "and  disarm  enmity.  It  is  btit 
too  true,  that  in  those  states,  where  executive  councils  exist,  the  chief 
magistrate  either  sinks  into  comparative  insignificance,  or  sustuns  his 
power  by  arrangements  neither  honorable  to  himself,  nor  salutary  to 
the  people.  He  is  sometimes  compelled  to  follow,  when  he  ought  to 
lead ;  and  he  is  sometimes  censured  for  acts,  over  which  he  has  no  con- 
trol, and  for  appointments  to  ofSce,  which  have  been  wrung  from  him 
by  a  sort  of  political  neces^ty.' 

§  1426.  The  proper  conclusion  to  be  drawn  from  these  considera- 
tions is,  that  plurality  in  the  execntiTe  deprives  the  people  of  the  two 
greatest  securities  for  the  &ithfu]  exercise  of  delegated  power.  Yinb, 
it  removes  the  just  restnunts  of  public  opinion ;  and,  secondly,  it 
diminishes  the  means,  as  well  as  the  power  of  fixing  responsibility  tot 
bad  measures  upon  the  real  authors.' 

§  1427.  The  case  of  the  king  of  Great  Britun  is  adduced,  as  a 
proof  the  other  way ;  but  it  is  a  case  wholly  inapplicable  to  the  cir- 
cumstances of  our  republic.  In  Great  Britwn  there  is  an  hereditary 
magistrate  ;  and  it  ia  &  settled  maxim  in  that  government,  that  he  can 
do  no  wrong ;  the  true  meaning  of  which  is,  that,  for  the  sake  of  the 
pubtic  peace,  he  ahitU  not  be  accountable  for  bis  administration  of  pab. 
Uc  affiiirs,  and  his  person  shall  be  sacred.  In  that  kingdom  it  ia,  there- 
fore, wise,  that  he  should  have  a  constitutional  council,  at  once  to 
advise  bim  in  regard  to  measures,  and  to  become  responsible  for  those 
measures.  In  no  other  way  could  any  responaibility  be  brought  home 
to  the  executive  department.  Still  the  king  is  not  bound  by  the  advice 
of  bis  council.  He  is  the  absolute  master  of  his  own  conduct ;  and 
the  only  alternative  left  to  the  ministry  is,  to  compel  him  to  follow  their 
advice,  or  to  resign  the  administration  of  the  government.  In  the 
American  republic  the  case  is  wholly  different.  The  executive  ma^s- 
trate  is  chosen  by,  and  made  responsible  to,  the  people ;  and,  there- 
fore, it  is  most  fit,  that  he  should  have  the  exclusive  management  of  the 
ft^rs,  for  which  he  is  thus  made  responsible.    In  short,  the  reascm  for 


>  Tlw  Faderattit,  No.  TO. 

•  Tbe  Federali«t,Ko.70;  I  Eent'i  Comm.  Lect.  18,  p.  359,  294;  1 

Knm.  App.  SIS,  3191  3  EUiofa  D«b.  SS,  100. 


,.  Google 


268  CO^TSTITUTIOH   OV  THE  UNITED  BTATSB.  [BOOK  HI. 

a  couDcil  in  (jreftt  BritfUQ  is  tlie  rerj  reaaoa  for  rejecdng  it  in  America. 
Tlie  object,  in  such  case,  is  to  secure  execative  energy  &nd  responsi- 
bility. In  Great  Eiitiun  it  is  secured  by  ft  coundl.  In  America  it 
Tonld  be  defeated  by  one.' 

§  1428.  The  Idea  of  a  council  to  the  executive,  irhich  has  prevailed 
to  EO  great  an  extent  in  the  state  constitntions,  has,  without  doabt,  been 
derived  from  that  maxim  of  republican  jealousy  which  coneiders  power 
as  safer  in  the  hands  of  &  number  of  men,  than  of  a  single  man.  It 
is  a  misapplication  of  a  known  rule,  that  in  the  multitude  of  counsel 
there  is  safety.  If  it  were  even  admitted,  that  the  maxim  is  justly 
applicable  to  ^e  executive  ma^tracy,  there  are  disadvantages  on  the 
other  Bide,  which  greatly  overbalance  it.  But  in  truth  all  multiplica- 
tion of  the  executive  is  rather  dangerous,  than  friendly  to  liberty ;  and 
it  is  more  safe  to  have  a  single  object  for  the  jealousy  and  watchfulness 
of  the  people,  than  many.^  It  is  in  the  highest  degree  probable,  that 
tlie  peculiar  situation  in  which  the  American  states  were  placed  ante- 
cedently to  the  revolution,  with  colonial  governors  placed  over  tiem  by 
the  crown,  and  irresponsible  to  themselves,  gave  a  sanction  to  the 
ojonion  of  the  vahie  of  an  executive  council,  and  of  the  dangers  of  a 
ungle  magistrate,  wholly  disproportionate  to  its  importance,  axA 
inconustent  with  the  permanent  safety  and  dignity  of  an  elective 
tepublic* 

^  1429.  Upon  the  question,  whether  the  executive  should  be  cant- 
posed  of  a  angle  person,  we  have  already  seen,  that  there  was,  at 
first,  a  division  of  opinion  in  the  convention  which  framed  the  consti- 
tation,  seven  states  voting  in  the  affirmative,  and  tturee  in  the  negative ; 
ultimately,  however,  the  vote  was  unanimous  in  its  &vor.*  But  the 
project  of  an  executive  council  was  not  so  easily  dismissed.  It  was 
renewed  at  different  periods  in  various  forms ;  and  seems  to  have  been 
finally,  though  indirectly,  ^spoaed  of  by  the  vote  of  eight  states 


>  Tha  Federalist,  No.  TO.  See  Rftwle  on  Conib  ch.  13,  p.  147  lo  ISO ;  North  Amec. 
Beriew,  Oct  1827,  p.  161,  SSS. 

■  The  Federaltit,  No.  To ;  1  Kent's  Comm.  Iisct,  13,  p.  SS3,  S54 ;  3  Elliot's  Dobklei, 
»,  100. 

1  Hr.  ChaoccllDi  Kent  has,  in  his  Cominentaries,  condensed  the  whole  pith  of  Ae 
Mgoment  into  two  paragraphs  of  great  breri^  and  clearness.  1  Kent's  Comm.  Lect.  13, 
p.  353,  364.    See  aUo  Bawle  on  Const. ch.  IS,  p.  14T,  &c.    I  Tack. Block.  Comm.  A]^ 

sietoais. 

*  Jonmal  of  ConTMition,  p.  95,  96;  Id.  183. 
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ag^st  three. ^  The  reasooing  whicb  led  to  this  conclumoii,  is  under- 
stood to  have  been  that,  vhich  has  been  already  stated,  and  which  is 
most  elaborately  expounded  in  the  Federalist.^ 

§  1480.  The  question  as  to  the  miitj  of  the  executive  being  dis- 
posed of,  the  next  consideration  is,  as  to  the  proper  duration  of  his 
term  of  office.  It  has  been  already  mentioned,  that  duration  in  office 
consfituteB  an  essential  reqm^te  to  the  energy  of  the  executive  depart 
ment.  This  has  relation  to  two  objects ;  first,  the  personal  fimmeBS  of 
the  chief  ma^trate  in  the  employment  of  his  constitution^  powers ; 
and,  secondly,  &a  stability  of  the  system  of  administration,  which  may 
have  been  adopted  under  his  ampices.  With  regard  to  the  first,  it  is 
evident,  that  the  longer  the  duration  in  office,  the  greater  will  be  tiia 
probability  of  obtfuning  so  important  an  advantage.  A  man  will  naturally 
be  interested  in  whatever  he  possesses,  in  proportion  to  the  firmness  or 
precariousness  of  the  tenure,  by  which  he  holds  it.  He  will  be  less 
attached  to  what  he  holds  by  a  momentary,  or  uncert^  titie,  than  to 
what  he  enjoys  by  a  titie  durable,  or  certain ;  and  of  course  he  will  be 
willing  to  risk  more  for  tiie  one  tiian  for  the  other.  This  remark  is 
not  less  applicable  to  political  privilege,  or  honor,  or  trust,  than  to  any 
article  of  ordinary  property.  A  chief  ma^trate,  acting  under  the 
consciousness,  that  in  a  very  short  time  he  must  lay  down  office,  will 
be  apt  to  feel  himself  too  little  interested  in  it  to  hazard  any  matenal 
censure  or  perplexity  from  an  independent  exercise  of  his  powers,  or 
&om  those  ill  humors,  which  are  apt  at  times  to  prevail  in  all  govern- 
ments. If  the  case  should  be,  that  he  should,  notwitiutanding,  be 
reelij^ble,  his  wishes,  if  be  should  have  any  for  office,  would  combine 
with  his  fears  to  debase  hia  fortitude,  or  weak^i  his  integrity,  or 
enhance  his  irresolutio.u^ 

tf  1431.  Here  are  some,  perhaps,  who  may  be  inclined  to  regard  a 
servile  pliancy  of  the  executive  to  a  prevalent  fiiction,  or  opinion  in 
the  conuDunity,  or  in  the  legislature,  as  its  best  recommendation.  Bui 
such  notions  betray  a  very  imperfect  knowledge  of  the  true  ends  and 
objects  of  government.  While  republican  principles  demand,  that  the 
deliberat«  sense  of  the  community  should  govern  the  conduct  of  diose, 


■  Joarn.  of  CouTMilioii,  p.  69,  104,  SGS,  378, 340,  341.    See  alfo  3  Amer.  HoteniD, 
435,  &34,  537. 
>  The  Foleralut,  No.  70;  3  EUiot't  Deb.  100. 
*  Tbe  EMenliit,  Ho.  71. 
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who  adtniaieter  their  aSUra,  it  cajinot  escape  obserratjon,  that  tranedent 
impnlseB  aod  sudden  excitements,  caused  hj  artful  and  deugning  men, 
<^n  lead  tbe  people  astray,  and  require  their  rulers  not  to  yield  up 
their  permanent  intereBts  to  any  delusions  of  this  sort.  It  is  a  jnst 
obeervatioD,  that  the  people  commonly  intend  Uie  public  good.  But 
no  one,  but  a  deceiver,  will  pretend,  that  they  do  not  often  err,  as  to 
the  best  means  of  promoting  it.  Indeed,  beset,  as  tliey  are,  by  the 
wiles  of  sycophanta,  the  snares  of  Uie  ambiliouB  and  the  avaricioua, 
and  the  artifices  of  those,  irho  possess  their  confidence  more,  than  they 
deaerve,  or  seek  to  possess  it  by  artful  appeals  to  their  prejudices,  tiw 
wonder  rather  is,  that  their  errors  are  not  more  numerous  and  more 
mischievous.  It  is  the  duty  of  their  rulers  to  reust  such  bad  designs 
at  all  hasards  ;  aod  it  has  not  un&eqnently  happened,  that  by  snob 
resistance  thay  have  saved  the  people  from  fatal  mistakes,  and,  in  their 
moments  of  cooler  reflection,  obttdned  their  gratitude  and  their  reve- 
rence.' But  how  can  resistance  be  expected,  where  the  tenure  c^ 
office  is  BO  short,  as  to  make  it  ineffectual  aod  iBBecnre. 

§  1432.  The  same  condderations  apply  wiUi  increased  force  to  the 
legislature.  If  the  executive  department  were  to  be  subservient  to 
tlte  wishes  of  the  leg^ture,  at  all  times  and  under  all  circumstaaces, 
ibe  whole  objecte  of  a  partition  of  the  powers  of  government  would  be 
defeated.  To  what  purpose  would  it  be  to  separate  the  executive  and 
judiciary  from  the  legislature,  if  both  are  to  be  so  eonstitated,  as  to  be 
at  the  absolute  devotion  of  the  latter  ?  It  is  one  thing  to  be  subordi- 
nate to  the  UwB ;  and  quite  a  different  thing  to  be  dependent  upon  the 
legislative  body.  The  first  comports  with,  the  Isst  violates,  the  fundar 
mental  principles  of  good  government ;  and,  in  fact,  whatever  may  be 
tiie  form  of  the  constitution,  the  last  unites  all  power  in  the  same 
bands.  The  tendenoy  of  the  legislative  authority  to  absorb  every 
other  has  been  already  insisted  on  at  large  in  the  preceding  part  of 
these  eemmentaiies,  and  need  not  here  be  further  illustrated.  In  go- 
vernments purely  republican  it  has  been  seen,  that  this  tendency  is 
almost  irresistible.  The  representatives  of  the  people  are  but  too  apt 
to  ima^e,  that  they  are  the  people  themselves ;  and  they  betray 
strong  symptoms  of  impatience  and  even  disgust  at  the  least  resistance 
&om  any  other  quarter.     They  seem  to  think  the  exercise  of  its 


*  The  fedsnlitt,  Ko.  71. 
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proper  rigbte,  b^  tKe  executire  or  the  judiciaiy,  to  he  a  breaoh  of 
their  privileges  and  aa  impeachment  of  their  wisdom.^  If,  therefore, 
the  executive  is  to  constitute  an  effective,  independent  branch  of  the 
government,  it  is  indispensable  to  give  it  some  permanence  of  dnratioa 
in  office,  and  some  motive  for  a  firm  exercise  of  its  powers. 

^  1433.  The  other  ground,  that  of  stability  in  the  sjBtem  of  adou- 
matratjon,  is  still  more  ettikingl;  connected  with  dnratioa  in  office. 
Few  men  will  be  found  wilHng  to  commit  themselves  to  a  course  of 
policy  whose  wisdom  ma;  be  perfectly  clear  to  themselves,  if  they 
cannot  be  permitted  to  complete  what  they  have  begun.  Of  what 
consequence  will  it  be  to  fonn  the  best  plans  of  executire  administra- 
tion, if  they  are  perpetually  passing  into  new  hands  before  they  are 
matured,  or  may  be  defeated  at  the  momeat  when  their  reasonableness 
and  their  value  cannot  be  understood  or  realized  by  the  public  t  One 
of  the  truest  rewards  to  patriots  and  statesmen  is  the  consciousness, 
that  the  objections  raised  against  their  measures  will  disappear  upon 
a  Mt  trial ;  and  that  the  gratitude  and  affection  of  the  people  will 
follow  their  labors,  long  after  they  have  ceased  to  be  actors  upon  the 
public  Bcenea.  But  who  will  plant  when  he  can  never  reap  ?  Who 
will  sacrifice  his  present  ease,  and  reputation,  and  popularity,  and 
encounter  obloquy  and  persecution,  for  systems  which  he  can  neither 
mould  so  as  to  insure  saccess,  nor  direct  so  as  to  justify  the  expe- 
riment? 

^  1434.  The  natural  result  of  a  change  of  the  head  of  the  govern- 
ment will  be  a  change  in  the  course  of  administration,  as  well  as  a 
change  in  the  subordinate  persons  who  are  to  act  as  ministers  to  the 
executive.  A  successor  in  office  will  feel  tittie  sympathy  with  the 
plans  of  his  predecessor.  To  undo  what  has  been  done  by  the  latter, 
will  be  supposed  to  give  proofs  of  his  own  capacity ;  and  will  recom- 
mend him  to  all  those  who  were  adversaries  of  the  past  admimstra- 
tion,  and  peihaps  will  constitute  the  main  grounds  of  elevating  him  to 
office.  Personal  pride,  party  principles,  and  an  ambition  for  public 
diatinotion,  will  thus  naturally  prompt  to  an  abandoament  of  old 


■  The  FedenJiat,  No.  71)  Id.  No.  73;  Id.  No.  51.  Mr.  JefferwD  M71,  "  The  ueea- 
tiT«  in  oar  goiemments  Unot  thsaole,  it  ia  gcarcelf  the  prindpal  object  of  rnxjealonij. 
The  ^nnnj  of  the  legialatureg  ii  the  mnt  formidable  drt^  at  present,  and  will  be  Ibr 
nun;  jttxt.  That  of  the  exenntive  will  come  in  ita  torn ;  bat  it  will  be  at  a  lemoie 
period."    S  Jeffenon's  Cotrecp.  443. 
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Bohemee,  and  combine  with  that  lore  of  novelty  so  congenial  to  all 
free  states,  to  make  every  new  adininiBtraljon  the  founders  of  new 
Bystems  of  government.' 

§  1435.  What  should  be  the  proper  duration  of  o£Sce  is  matter  o( 
more  doubt  and  specnlatiou.  On  the  one  hand  it  maj  be  sud,  that 
the  shorter  the  period  of  office  the  more  secnrit;  there  will  be  agEuost 
any  dangerous  abuse  of  power.  The  longer  the  period  the  less  will 
responsibility  be  felt,  and  the  more  personal  ambition  will  be  indulged. 
On  the  other  hand,  the  considerations  above  stated  prove  that  a  very 
short  period  is,  practically  Bpeaking,  equivalent  to  a  surrender  of  the 
executive  power,  as  a  check  in  government,  or  subjecta  it  to  an  into- 
lerable vacillation  and  imbecihty.  In  the  convention  itself  much 
diversity  of  opinion  existed  on  this  subject.  It  was  at  one  time  pro- 
posed that  the  executive  should  be  chosen  during  good  behavior.  But 
this  proposition  received  little  iavor,  and  seems  to  have  been  aban- 
dcmed  without  much  eSbrt.' 

^  1436.  Another  proposition  was  (as  has  been  seen)  to  choose  the 
executive  for  seven  years,  wluch  at  first  passed  by  a  bare  majority ;' 
but,  being  coupled  with  a  clause,  "  to  be  chosen  by  the  national  legist 
lature,"  it  was  approved  by  the  vote  of  eight  states  against  two.* 
Another  clause,  "  to  be  ineligible  a  second  time,"  was  added  by  the 
TOte  of  eight  states  agiunst  one,  one  being  divided.^  In  this  form  (he 
clause  stood  m  the  first  draft  of  the  constitution,  though  some  inter- 
mediate efforts  were  made  to  vary  it.^  But  it  wag  ultimately  altered 
■apm  the  report  of  a  committee,  so  as  to  change  the  mode  of  election, 
tbe  term  of  office,  and  the  reeligibihty,  to  ^leir  present  form,  by  the 
vote  of  ten  states  agunst  one.' 


'  Tbe  Federaliit,  No.  73. 

■  This  pl&n,  whatever  maj  now  be  ibonglit  of  its  Talne,  wa«  at  tbe  time  enppotted  hf 
■ome  of  the  purest  patriols-  Mr,  Hamilton,  Mr.  Madison,  and  Mr.  Jaj  were  among 
the  nnmber.  North  American  Review,  Ort.  1827,  p.  S63,  361,  SGB ;  Journal  of  Con- 
Tentlon,  p.  130,  131,  18S ;  3  Pitk.  HisL  359,  note.  Mr.  Hamiltcn,  (it  seemB,)  at  a  Bob- 
wqoent  period  of  the  convention,  changed  hia  opinion,  on  acconnt  of  the  increased 
danger  to  the  public  tranquillity  incideol  to  the  election  of  a  magistrate  to  Ibis  degree 
of  permanencj.  2  Fiik.  Hist.  SS9,  260,  note.  Pouiblj  the  same  change  may  have 
oecaired  in  tlie  opinions  of  others.    Journal  of  Convention,  p.  130,  131. 

>  Journal  of  Convention,  p.  BO.  '  Ibid.  93,  136,  33i,  335  ;  Id.  386,  287. 

*  Ibid.  9i,  304.  •  Ibid.  190,  191  to  196,  !00;  Id.  3SG,  !BT,  388. 

^  Ibid.  335,  324,  330,  333,  337.  See  3  Jefferaon's  Conespondenee,  p.  64,  65 ;  3  Fitk. 
But.  353,  353  ;  Jounul  of  Cooventioil,  3SS,  2S9. 


,.  Google 


CH.  XUTI.]  BZECimVB  —  SOILATION  07  OFKCI.  273 

^  1437.  It  is  moat  probable  that  theae  three  propositioiiB  bad  a 
mutual  iufluenca  upon  the  final  vote.  Those  vho  wished  a  choice  to 
be  made  bj  the  people  racier  than  by  the  national  le^slature,  would 
natoiallj  incline  to  a  shorter  period  of  office  than  seren  years.  Those 
who  were  in  fiivor  of  seTCn  years,  might  be  willing  to  consent  to  the 
cUose  agunat  reeligibility,  when  they  would  resist  it  if  the  period  of 
ofBce  were  reduced  to  four  years.^  And  those  who  favored  the  latter 
ought  more  readily  yield  the  prohibitory  clause  than  increase  the 
duration  of  office.  All  this,  however,  is  but  conjecture  ;  and  the  most 
that  oan  be  gathered  bom  the  final  result  is,  that  opinions  strongly 
maintained  at  the  beginning  of  the  discussion  were  yielded  up  in  a 
spirit  of  compromise,  or  abandoned  upon  the  weight  of  argument.^ 

§  1438.  It  ia  observable,  that  the  period  actually  fixed  is  interme- 
diate between  the  term  of  office  of  t>he  senate  and  that  of  the  house  <^ 
representatdves.  In  the  course  of  one  presidential  term,  the  house  is 
or  may  be  twice  recomposed,  and  two  thirds  of  the  senate  changed  or 
reelected.  So  fiir  as  executive  influence  can  be  presumed  to  operate 
upon  either  branch  of  the  le^alature  uu&vorahly  to  the  rights  of  the 
people,  the  latter  possess,  in  their  elective  franchise,  ample  means  of 
redress.  On  the  other  hand,  so  far  as  umformity  and  stability  in  &e 
admimstratioD  of  executive  duties  are  desirable,  they  are  in  some 
measure  secured  by  the  more  permanent  tenure  of  office  of  tjie 
senate,  which  will  check  too  hasty  a  departure  &om  the  old  sys^m, 
by  a  change  of  the  executive  or  representative  branch  of  the  govenir 
ment.* 


1  Sm  1  JeffGnon'i  CorrMpoDdeace,  p.  64,  SB. 

■  3  EUiot'B  DebatM,  99,  100 ;  3  Id.  SS8 ;  1  JefferaoD'i  Corretpondence,  64, 63. 

>  Doctor  Falej  hu  cODdemiwd  oil  electiTe  monarchiea,  tud,  indeed,  all  clectiTe  chief 
magistrUet.  "  The  confuskui  of  eTei7  writer  on  the  niljecl  of  dvil  goTenunent," 
uja  he,  "  the  experienM  of  agea,  the  exunple  of  Poland,  and  of  the  papal  dominiont, 
seem  to  plaM  this  amongit  the  few  indnbitable  maxims  which  the  sdeiice  of  goiemment 
admit!  of.  A  crown  is  too  splendid  a  prixe  to  be  conferred  upon  merit.  The  pusloBf 
or  intereata  of  the  electors  ezclode  all  coDsideraiioii  of  the  qoalidei  of  the  competilon. 
The  same  obserratioii  holds  MnceniiDg  die  appointmeitts  to  any  office  which  is  attended 
with  a  great  ihaie  of  power  or  emolvmenL  Nothing  ia  gained  b/  a  popnlar  choice 
worth  the  dissensions,  tumults,  and  inlemptions  of  r^folar  indnstiy,  with  which  it  is 
Insepaiablj  attended."  Pole^'s  Monl  Philoeopbr,  B.  6,  ch.  T,  p.  367.  Ur.  ChanceUor 
Kent  has  also  lemarked,  that  it  is  a  cnrions  fkd  in  Eoropean  history,  that  on  the  lr*t 
partitiDn  of  Poland,  in  1773,  when  the  partitioning  powers  thought  it  expedient  to  foster 
lud  confirm  all  the  defects  of  iti  wretched  goremment,  they  Mgadoosly  demanded  of 
■be  Polish  Diet  that  the  crown  ihonld  continne  elecdre.    1  Sent,  Comm.  Lect  la. 
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§  143d.  Whether  tbe  period  of  four  yeua  will  answer  all  the  pur- 
poses for  which  the  executive  department  is  established,  90  as  to  pre 
it  at  once  energy  and  safety,  and  to  preserve  a  due  balance  in  the 
administration  of  the  government,  ia  a  problem  which  can  be  solved 
<mly  bj  experience.  That  it  will  contribute  far  more  than  a  shorter 
period  towards  these  objects,  and  thus  have  a  material  influence  upon 
the  spirit  and  character  of  the  government,  may  be  safely  affirmed.' 
Between  the  commencement  and  termination  of  the  period  of  office 
diere  will  be  a  considerable  interval,  at  once  to  justify  some  inde- 
pendence of  opinion  and  action,  and  some  reasonable  belief  that  the 
propriety  of  the  measorea  adopted  during  the  administration  may  be 
seen  and  felt  by  the  commumty  at  large.  Tbe  executive  need  not  be 
intimidated  in  his  course  by  the  dread  of  an  immediate  loss  of  public 
confidence,  without  the  power  of  reguning  it  before  a  new  election ;  and 
he  may,  with  some  confidence,  look  forward  to  that  esteem  and 
respect  of  his  fellow-citizens,  wluch  pubho  services  usually  obtun 
vhen  they  are  fwlhfully  and  firmly  pursued  with  an  honest  derotdon 
to  the  public  good.  If  he  should  be  reelected,  he  will  still  more 
extensively  possess  tbe  means  of  carrying  into  effect  a  wise  and  bene> 
ficent  system  of  pohcy,  foreign  as  well  as  domestic.  And  if  he 
should  be  compelled  to  retire,  he  cannot  but  have  the  consciousness 
tiiat  measures,  long  enough  pursued  to  he  found  useful,  will  be  petse- 
vered  in ;  or,  if  abandoned,  the  contrast  will  reflect  new  honor  upon 
the  past  adnunistration  of  the  government,  and  perhaps  reinstate  lum 
in  office.  At  all  events,  tbe  period  is  not  long  enough  to  justify  any 
alanns  for  the  public  safety.'  The  danger  ia  not,  that  such  a  limited 
executive  will  become  an  absolute  dictator ;  but  that  he  may  be  over- 
whelmed by  the  combined  operations  of  popular  influence  and  legisla- 
tive power.  It  may  be  reasonably  doubted,  from  the  limited  duration 
of  tlus  office,  whether  in  point  of  independence  and  firmness,  he  will 
n<^  be  found  unequal  to  the  task  which  the  constitutiou  assigns  him  ; 
and,  if  such  a  doubt  may  be  indulged,  that  alone  will  be  deciuve 
against  any  just  jealousy  of  his  encroachments.^     Even  in  England, 


p.  X6S.    Americ*  hu  Indolged  dm  prond  hope  th&t  the  ibin  indd  erety  dugw  of  Oia 
■or^  and  ettxpe  at  once  from  the  eiiU  of  an  hereditary  and  of  an  elective  monarcfaf . 
Who  that  loTU  libertj  doea  not  wiah  incceai  to  her  eS6rta  t 
<  TheFedena!n,No.7I. 

*  1  TtMk.Blsck.  Comm.App.SISj  lUwleoD  Conit. ch. 31,  p. SSTlo 390. 

*  TIieradenliit,No.71. 
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where  an  hereditaiy  mocarcli  witih  rast  preK^atives  and  patronise 
ensts,  it  has  been  fonsd  that  the  honse  of  commons,  from  their  imme- 
diate aympathy  irith  the  people  and  their  possession  of  the  potse- 
stringB  of  the  nation,  have  been  able  efibctnallj  to  check  all  his 
asnrpalionB  and  to  ^minisfa  his  inflaence.  TSij,  from  small  be^- 
ninga  thej  have  men  to  be  the  great  power  in  the  state,  count«^ 
poising  not  only  the  anthority  of  the  crown  bat  the  rank  and  wealth 
of  (he  nobilitj ;  and  gaining  so  solid  an  accession  of  influence,  that 
they  rather  lead  than  follow  the  great  measures  of  the  administra- 
tioD.' 

^  1440.  Iq  ctnaparing  tiie  duration  of  office  of  the  preudent  widi 
that  of  the  state  executives,  additional  reasons  will  present  themselves 
in  f&Tor  of  the  former.  At  the  time  of  the  adoption  of  the  constito- 
tion,  the  executive  was  chosen  annually  in  some  of  the  states ;  in 
others,  faienniallj ;  and  in  others,  tiiennially.  In  some  of  the  states, 
wluch  have  been  aubeequentlj  adnutted  into  the  umon,  the  executive 
is  choaen  annually ;  in  others,  biennially ;  in  others,  trienmali; ;  aod 
in  others,  quadriennially.  So  that  there  is  a  great  diversity  of  opimou 
exhibited  on  the  Bubject,*not  only  in  the  early,  but  in  the  later  state 
constitutions  in  the  union.^  Now,  it  may  he  afiirmed,  that  if,  consider- 
ing the  nature  of  executive  duties  in  the  state  governments,  a  period 
of  office  of  two,  or  tiiree,  or  even  four  years,  has  not  been  found  either 
dangerons  or  inconveiuent,  there  are  very  strong  reasons,  why  the 
duration  of  office  of  the  president  of  the  United  States  should  be  at 
least  equal  to  tiie  longest  of  these  periods.  The  nature  of  the  duties 
to  be  performed  by  the  president,  both  at  home  and  abroad,  lu-e  so 
various  and  complicated,  as  not  only  to  require  great  talents,  and 
great  wisdom  to  perform  them  in  any  maoner  suitable  to  tiieir  import- 
ance tmd  difficulty ;  but  also  long  experience  in  office  to  acquire,  what 
may  he  deemed  the  habits  of  administration,  and  a  steadmess,  as  well 
as  comprehensiveness,  of  view  of  all  the  hearings  of  measures.  The 
executive  duties  in  the  states  are  few,  and  confined  to  a  narrow  range. 
Those  of  the  president  embrace  all  the  ordinary  and  extraordinary 
arrangements  of  peace  and  war,  of  diplomacy  and  negotiation,  of 
finance,  of  naval  and  miUtary  operations,  and  of  the  execution  of  the 


>  The  Pedonlift,  No.  71. 

*  lEUkifi  I>ebilM,  App.SS7;  Dr.  Ldbei'i  EncTiiiqMedia  AnMricMU,  Art.  OoiutilM- 
tiau;  The  Fedenlut,  Ho  39. 
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bws  tiirongfa  almost  mfinite  ramifications  of  dettula,  and  m  places  at 
raat  distances  from  each  other.'  He  is  compelled  constantly  to  take 
into  new  the  whole  oircnit  of  the  onion ;  and  to  master  many  of  the 
local  interests  and  other  drcnmstances,  which  may  require  new  adapta. 
tioQS  of  measnres  to  meet  the  public  exigencies.  Con^derable  time 
nmst  necessarily  elapse  before  the  reqni^te  knowledge  for  the  proper 
discharge  of  all  the  functions  of  his  office  can  be  obt^ed  ;  and  afl«r 
it  ia  obtiuaed,  time  must  be  allowed  to  enable  him  to  act  upon  that 
knowledge  so,  as  to  give  vigor  and  healthiness  to  the  operations  of  tiie 
government.  A  short  term  of  office  would  scarcely  suffice,  either  for 
suitable  knowledge,  or  suitable  action.  And  to  say  the  least,  four 
years  employed  ia  the  executive  functions  of  the  union  would  not 
enable  any  man  to  become  more  familiar  with  them,  than  half  that 
period  with  those  of  a  single  state.'  In  short,  the  same  general  con- 
siderations, which  require  and  jnstifr  &  prolongation  of  the  period  of 
service  of  the  members  of  the  national  legislature  beyond  that  of  tbe 
members  of  the  state  le^latures,  apply  with  fiill  force  to  the  ezecntive 
department.  There  have,  nevertheless,  at  different  periods  of  the 
government,  been  found  able  and  ingenious  miads,  who  have  contended 
for  an  annual  election  of  the  president,  or  some  shorter  period,  than 
four  years.* 

^  1441.  Hitherto  our  experience  has  demonstrated,  that  the  period 
has  not  been  fonnd  practically  so  long,  as  to  create  danger  to  the  peo- 
ple, or  so  short  as  to  take  away  a  reasonable  independence  and  energy 
from  the  executive.  Still,  it  cannot  be  disguised,  that  sufficient  time 
has  scarcely  yet  elapsed  to  enable  us  to  pronounce  a  decisive  opim<m 
upon  the  subject ;  ranee  the  executive  has  generally  acted  with'  a 
majority  of  the  nation  ;  and  in  critical  times  has  been  susttuned  by  the 
fbrce  of  that  majority  in  strong  measnres,  and  in  times  of  more  tran- 
quillity, by  the  general  moderatiou  of  the  policy  of  his  administration. 

§  1442.  Another  question,  connected  with  the  duration  of  office  of 


'  The  PederalUt,  No.  72.  *  1  Kent,  Coram.  Lect.  13,  p.  sea. 

'  Mr.  Senator  Hillhoiue,  in  April,  1808,  propoied  ttn  uiDDal  election,  amoog  olher 
amendniBDU  to  the  conititation ;  and  defended  the  proportion  in  a  vety  elaborate  apeech. 
The  amendment,  howerer,  fonnd  no  support.  See  Eillhonse'B  Speech,  12th  April,  180S, 
printed  at  New  Haven,  by  0.  Bteelo  &  Co.  The  learned  editor  of  Blackstone's  Com- 
mcntuiea  msnifeitljlhought  a  more  freqnent  election,  than  once  in  Tonr  yean,  desirable. 
t  Tack.  Black.  Comm.  App.  338,  S29. 
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the  pTOffident,  was  much  a^tated  in  tiie  convention,  utd  has  often  nnce 
been  a  to|ao  of  seriooB  disaus^on ;  and  that  is,  whether  he  should  be 
reeligible  to  office.  In  support  of  the  opinion,  that  the  pre^dent  on^ 
to  be  ineligible  afler  one  period  of  office,  it  was  urged,  that  the  retom 
of  pablic  officers  into  the  mass  of  the  common  people,  where  tiiej 
would  feel  the  tone,  which  tiiey  had  ^ven  to  the  admimstration  of  the 
laws,  was  the  best  secant;  the  pablic  could  hare  for  their  good  beha- 
Tior.  It  woald  qwrate  as  a  chock  upon  the  restlessness  of  ambition, 
and  at  the  same  time  promote  the  independence  of  the  ezecative.  It 
would  [vereDt  him  from  a  crin^g  subserviency  to  procore  a  reelection ; 
or  to  a  resort  to  corrupt  intrigues  for  the  maintenance  of  his  power.' 
And  it  was  even  added  by  some,  whose  ima^nations  were  continaaQy 
haunted  by  terrors  of  all  sorts  from  the  existence  of  any  powers  in  the 
national  goveniment,  that  the  reeli^bility  of  the  ezecutiTe  would  fur- 
nish an  inducement  te  foreign  goTCmments  to  interfere  in  our  elections, 
and  would  thus  inflict  upon  us  all  the  evils  which  had  desolated  and 
betrayed  Poland.^ 

§  1448.  la  oppo»tion  to  these  suggestions  it  was  stated,  that  one  iU 
effect  of  the  ezclunon  would  be  a  dimination  of  the  indaceoienbi  to 
good  behavior.  There  are  few  men,  who  would  not  feel  much  less 
seal  in  the  discharge  of  a  duty,  when  they  were  conscious  that  the 
advantage  of  the  station,  with  which  it  is  connected,  must  be  relin- 
quished at  a  determinate  period,  than  when  they  were  pemutted  to 
entertain  a  hope  of  obtaining  by  thmr  merit  a  continoance  of  H.  A. 
desire  of  reward  is  one  of  the  strongest  incentives  of  human  condoct ; 
and  the  best  security  for  the  fideh^  of  mankbd  is  to  make  interest 
c(nncide  with  du^.  Even  the  lore  of  &me,  the  roling  pasuon  of  the 
noblest  minds,  will  scarcely  prompt  a  man  to  undertake  extensive  and 
arduous  enterprises,  requiring  considerable  time  to  mature  and  perfect, 
if  they  may  be  taken  &om  his  management  before  their  accomplish- 
ment, or  be  liable  to  fiulure  in  the  hands  of  a  successor.  The  most, 
under  such  circnmstanees,  which  can  be  expected  of  the  generality  of 
mantind,  is  the  negative  merit  of  not  doing  harm,  instead  of  the  pon- 
tire  merit  of  d(nng  good.'  Anotiier  ill  effect  of  the  ezclasion  would 
be  the  temptation  to  sordid  views,  to  peculation,  to  the  corrupt  gralafi- 


■  See  3  Eniot't  Debatet,  99 ;  lUirleon  ConM.  ch.3I,p.3S3i  The  Tcdenliat,  ITo- TS. 
•  8m  a  EUiot'i  Debates,  357 ;  Bawle  on  Const,  ch.  31,  p.  IBS. 

■  llMFederaIiit,No.7a;  3  £lliof ■  Deb.  99 ;  Id.SM. 
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cation  of  fovoritee,  and  in  some  inetanoea  to  usurpation.  A  selfish  or 
avariciouB  execuliTe  might,  under  such  circnmstanceB,  be  dispoBecl  to 
make  the  most  he  coold  Sir  himself,  and  his  fiiends,  and  partisans, 
dnrisg  his  brief  continiiance  in  office,  and  to  introduce  a  system  of 
official  patronage  and  emoluments,  at  war  with  the  public  interests,  bat 
well  adapted  to  his  own.  If  he  were  twu  and  ambitious,  as  well  as 
aTaricious  and  selfish,  the  transient  possession  of  his  honors  would 
depress  the  former  passions,  and  ^ve  new  impnlsefl  to  the  latter.  He 
would  dread  the  loss  of  gun  more  than  the  loss  of  fame ;  unoe  the 
power  must  drop  &om  his  hands  too  soon  to  ensure  any  substantial 
addition  to  his  reputation.'  On  the  other  hand,  his  very  amhition,  as 
well  as  his  avarice,  might  tempt  him  to  usurpalioD ;  since  the  chance 
of  impeachment  would  scarcely  be  worthy  of  thought ;  and  the  present 
power  of  serving  friends  nught  eauly  surround  him  with  advocates  for 
every  stretch  of  authority,  which  would  flatter  his  vanity,  or  administer 
to  their  necessities. 

^  1444.  Another  m  e^ct  of  the  ezcluuon  would  be  depriving  the 
community  of  the  advantage  of  the  experience,  gfuned  by  an  able 
chief  ma^trate  in  the  exercise  of  office.  Experience  is  the  parent  of 
wisdom.  And  it  would  seem  almost  absurd  to  say,  that  it  ought 
systematically  to  bo  excluded  from  the  executive  office.  It  would  be 
eqmvalent  to  baniahing  merit  from  the  public  countnls,  because  it  had 
been  tried.  What  could  be  more  strange,  than  to  declare,  at  the 
moment,  when  wisdom  was  acquired,  that  the  possessor  of  it  should  no 
Icmger  be  enabled  to  \iae  it  for  the  very  purposes,  for  which  it  was 
acquired  ?  ' 

§  1445.  Another  ill  effect  of  the  exclusion  would  be,  that  it  mij^t 
banish  men  from  the  station  in  certun  emergencies,  in  which  their 
services  might  be  eminently  useful,  and  indeed  almost  indispensable  for 
the  safely  of  their  country.  There  is  no  nation,  which  has  not  at 
some  period  or  other  in  its  tustory  felt  on  absolute  necessity  of  the 
services  of  particular  men  in  particular  stations  ;  and  perhaps  it  is  not 
too  much  to  say,  as  vital  to  the  preservation  of  its  political  existence. 
In  a  time  of  war,  or  other  pressing  caluuity,  the  very  confidence  of  a 
nation  in  the  tried  integrity  and  ability  of  a  mngle  man  may  of  itself 


■  TbeFederalut,No.73;  3  Elliots  Debates,  35S. 

■  Tba  F«denlkt,  No.  73j  S.EIlloff  DebM»,  99, 100. 
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^Dsnie  a  triumph.  la  it  wise  to  snbBtitute  in  Buch  cases  inexperience 
for  experience,  and  to  set  afloat  public  opinion,  and  change  the  settled 
course  of  administration  ?  ^  One  should  suppose,  that  it  would  be 
sufficient  to  poseess  the  right  to  change  a  bad  magistrate,  without 
making  the  singular  merit  of  a  good  one  tiie  very  ground  of  excluding 
him  from  office. 

§  1446.  Another  ground  agunst  the  exclusion  was  founded  upon 
our  own  experience  under  the  state  governments  of  the  utility  and 
safety  of  the  reeli^bility  of  the  executive.  In  some  of  the  states  the 
executive  b  reeli^ble ;  in  others  be  is  not.  But  no  person  has  been 
able  to  point  out  any  circumstance  in  the  administration  of  the  state 
governments  unfavorable  to  a  reelection  of  the  chief  magistrate,  where 
the  right  has  constitutionally  existed.  If  there  had  been  any  practi- 
cal evil,  it  must  have  been  seen  and  felt.  And  tbe  common  practice 
of  contintung  the  executive  in  office  in  some  of  these  states,  and  of 
(Usfdacing  in  others,  demonstrates,  that  tlie  people  are  not  sensible  of 
any  abuse,  and  use  their  power  with  a  firm  and  unembarrassed  free- 
dom at  the  elections. 

^  1447.  It  was  added,  that  the  advantages  proposed  by  the  excln- 
aon,  (1.)  greater  independence  in  the  executive,  (2.)  greater  secu- 
rity to  the  people,  were  not  well  founded.  The  former  could  not  be 
attuned  in  any  moderate  degree,  unless  the  excluuon  was  made  pei^ 
petual.  And,  if  it  were,  there  might  be  many  motives  to  induce  the 
executive  to  sacrifice  his  independenoe  to  friends,  to  partisans,  to 
selfish  objects,  and  private  gun,  to  the  fear  of  enemies,  and  the  dedre 
to  stand  well  with  majorities.  As  to  the  latter  supposed  advantage, 
the  excludon  would  operate  no  check  upon  a  man  of  irregular  amln- 
tion,  or  corrupt  principles,  and  agunat  such  men  alone  could  the  exoln- 
sion  be  important.  la  truth,  such  men  would  easily  find  means  to 
cover  up  their  usurpations  and  dishonesty  under  fiur  pretensions,  and 
mean  subserviency  to  popular  prejudices.  They  would  earaly  delude 
the  people  into  a  belief  that  their  acts  were  constitutional,  because 
they  were  in  harmony  with  the  public  wishes,  or  held  out  some  spe- 
cious, but  false  projects  for  tiie  public  good. 

§  1448.  Most  of  this  reasoning  would  apply,  though  with  ^minished 
force,  to  tlie  ezcluuoa  for  a  limited  period,  or  until  after  the  lapse  tX 
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an  intennediate  election  to  the  office.  And  it  wonld  have  eqo^y 
diminiBhed  advantages,  witb  respect  both  to  personid  independence, 
and  public  aecnTit;^.  In  short,  Uie  exclusion,  whether  perpetual  or 
temporarj,  would  have  nearly  the  same  eSbcts ;  and  these  eSects  would 
be  generally  pernicious,  rather  than  salutaiy.^  Beeli^billty  D&tunillj 
connects  itself  to  a  oertiuo  extent  with  duration  of  office.  The  latter 
is  neceSBary  to  give  the  officer  himself  the  incUnation  and  the  reaola- 
tion  to  act  hia  part  well,  and  the  community  time  and  leisure  to  obeerye 
ilie  tendency  of  his  measures,  and  thence  to  form  an  experimental 
estimate  of  his  merita.  The  former  ia  necessary  to  enable  Hie  people, 
when  they  see  reason  to  approre  of  his  conduct,  to  continae  Mm  in 
the  station,  in  order  to  prolong  the  utility  of  his  virtoes  and  talents, 
and  to  secure  to  the  government  the  advantage  of  permanence  in  a 
wise  system  of  administi-ation.' 

^  1449.  Still,  it  must  be  confessed,  that  where  the  duration  is  for  a 
e<H)fflderahle  length  of  time,  the  right  of  reelection  becomes  less  im- 
portant, and  perhaps  less  safe  to  tiie  public.  A  pre^dent  cbcsen  for 
ten  years  might  be  made  ineli^ble  with  far  less  impropriety,  than 
one  chosen  for  four  years.  And  a  president  chosen  for  twenty  years 
-ought  not  to  be  agun  eligible,  upon  the  plain  ground,  that  by  such 
a  tenn  of  office  his  responsibility  wonld  be  greatiy  diminished,  and 
his  means  of  influence  and  patronage  immensely  increased,  so  aa  to 
check  in  a  great  measure  the  just  e]q>resBion  of  public  opinion,  and 
die  free  exercise  of  the  elective  franchise.  Whether  an  interme- 
diate period,  say  of  eight  years,  or  of  seven  yeara,  as  proposed  in  the 
oonventioa,  nught  not  be  beneficially  combined  with  sutaeqaent  ineU^- 
bility,  is  a  point,  apon  which  great  atateamen  have  not  been  agreed ; 
and  must  be  left  to  the  wisdom  of  future  legislators  to  weigh  and 
decide.'    The  incoDvenieoce  of  such  frequently  recurring  elections  of 


>  The  Federalist,  No.  TSj  Rairle  on  the  Const,  ch.  31,  p.  S88,  aS9. 
»  The  Federalist,  No.  72. 

>  Hr.  JefferaoD  appears  to  have  entertained  the  opinion  etronglj,  that  tbe  ctueT  map«- 
tntc  oaght  to  be  ineligible  afler  one  tenn  of  office.  "Beaaon  and  experience  tell  us," 
HijB  he,  "that  the  chief  magistrate  will  aliTa;s  be  reelected,  if  he  may  be  reelected.  Be 
ia  tben  an  officer  for  life.  This  once  obserred,  it  becomes  of  ao  tnnch  cooseqoence  U> 
certain  nationa  to  have  a  friend  or  a  foe  at  the  head  of  oar  affkin,  that  the  j  will  interfere 
with  money  and  with  urns,  ftc.  The  election  of  a  president  of  America  some  yeais 
hence  will  be  much  more  interesting  to  certain  nations  of  Enrope,  than  ever  the  electtm 
of  a  king  of  Poland  waa."'  Letter  to  Mr.  Madison  in  17BT,  2  Jeffer.  Corresp.  ST4,  >T5. 
He  added  in  the  same  letter;  "  The  power  of  remoTing  erery  fourth  jiear  bj  the  vote  of 
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the  chief  magiBtrate,  hj  generatmg  factions,  combining  intrigueB,  and 
A^tating  the  imblic  mind,  seems  not  hitherto  to  have  attracted  aa 
mncb  attention  as  it  deserves.  One  of  two  erils  maj  possibly  occur 
from  this  scarce ;  either  a  constant  state  of  excitement,  which  will 
prevent  the  fur  operation  of  the  measures  of  an  adminiatration ;  or  a 
growing  indifference  to  the  election,  both  on  the  part  of  candidates 
tuid  the  people,  which  will  surrender  it  practically  into  the  hands  of 
ttie  selfish,  the  office  seekers,  and  the  unprincipled  devotees  of  power. 
It  has  been  justly  remarked  by  Mr.  Chancellor  Kent,  that  the  election 
of  a  supreme  executive  ma^trate  for  a  whole  nation,  affects  so  many 
interests,  addresses  itself  so  strongly  to  popular  passions,  and  holds  oat 
snch'powerful  temptations  to  ambition,  that  it  necessarily  becomes  a 
strong  trial  to  public  virtue,  and  even  hazardous  to  the  public  tran- 
quillity.^ 

§  1450.  The  remuning  part  of  the  clause  respects  the  vioe-prea- 
dent  If  such  an  officer  was  to  be  created,  it  is  plain,  that  the 
duration  of  his  office  should  be  ooext«nsiTe  with  that  of  tlie  president. 
Indeed,  as  we  shall  immediately  see,  the  scheme  of  the  government 
necessarily  embraced  it ;  for  when  it  was  decided,  that  two  persons 
vere  to  be  voted  for,  as  president,  it  was  decided,  that  he,  who  had 
the  greatest,  number  of  votes  of  the  electors,  after  the  person  chosen 
aa  president,  should  be  vice-president.  The  principal  question,  there- 
fore, was,  whether  such  an  officer  ought  to  be  created.  It  has  been 
already  stated,  that  the  ori^nal  scheme  of  Uie  government  &i  not 
provide  for  such  an  officer.  By  that  scheme,  the  president  was  to  be 
chosen  by  the  national  le^lature.'  When  afterwards  an  election  by 
electors,  chosen  directly  or  indirectly  by  the  people,  was  proposed  by 
a  select  committee,  the  choice  of  a  vice-president  constituted  a  p^t  of 


thG  people  i»  B  power,  which  they  will  not  exerdae ;  and  If  they  were  diiposed  to  exer- 
aae  it,  they  «onld  not  be  permitted."*  How  little  bu  this  reMoning'  accorded  with  the 
fikcl  II  In  the  memoir  written  by  him  towards  the  do«e  of  his  Ufe,  he  eays :  "  My  wizh 
was,  tlut  the  president  ehoold  be  elected  for  seven  years,  and  be  ineligible  afterward*. 
This  teim  I  ClK>aght  soffident  to  enable  bim,  with  the  concurrence  of  the  legislature,  to 
carry  through  and  establish  any  system  of  improvemGnt  he  sbonld  propose  for  the  general 
good.  Bat  the  practice  Adopted,  I  think,  is  better,  allowing  his  contlDnance  fi>r  eight 
years,  with  a  liability  to  be  dropped  at  half  way  of  the  term,  making  that  a  periixl  of 
probation."    1Jeffereon'BCorresp.e4, 6S.    See  also  1  Tnck.  Black.  Comm.  App.3!S,3S9. 

■  1  EenfB  Comm.  Lect.  13,  p.  S5T. 

*  JoDtnal  of  ConTention,  p.  68, 9S,  136,  iU. 

•  B«  alK  1  Jeflenon't  CafnqxHideDee,  »1, 439, 440, 443. 
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Ute  proportion ;  and  it  was  finally  adopted  by  the  rote  of  ten  states 
igWQfltone.' 

§  1451.  The  appcnntment  of  a  nce-preeident  was  objected  to,  u 
tmnecessary  and  dangerons.  As  president  of  the  senate,  he  would  be 
entrusted  with  &  power  to  control  the  proceedings  of  that  bod;  ;  and 
as  he  most  come  from  some  one  of  the  states,  that  state  would  have 
double  vote  in  the  body.  BesideB,  it  was  said,  that  if  the  pre»dent 
should  die,  or  be  removed,  the  vice-preBident  might,  by  his  influence, 
prevent  the  election  of  a  president.  But,  at  all  events,  he  was 
BDperflaons  officer,  having  few  du6es  to  perform,  and  those  might 
properiy  devolre  npon  some  other  established  officer  of  tiie  govenh 
ment.' 

§  1452.  The  reasons  in  favor  of  the  appointment  were,  in  part, 
founded  upon  die  same  ground  as  the  objectjons.  It  was  seen,  that  a 
ptending  officer  mnst  be  chosen  for  the  senate,  where  all  the  states 
were  equally  represented,  and  where  an  extreme  jealousy  nught 
natarally  be  presumed  to  exist  of  the  preponderating  influence  of  any 
we  state.  If  a  member  of  the  senate  were  appointed,  either  the  state 
ironld  be  deprived  of  one  vote,  or  would  enjoy  a  double  vote  in  case  of 
ao  equality  of  votes,  or  there  would  be  a  tie,  and  no  decision.  Each 
of  these  alternatives  was  equally  nndemrable,  and  might  lay  the 
finmdation  of  great  practical  ioconveniences.  An  officer,  therefore, 
chosen  by  the  whole  onion,  would  be  a  more  suitable  person  to  preside, 
and  give  a  casting  vote,  since  he  would  be  more  free  than  any  member 
of  the  senate,  from  local  attachments,  and  local  interests  ;  and  being  the 
representative  of  the  union,  would  natarally  be  induced  to  consult  the 
interests  of  all  the  states."  Having  only  a  casting  vote,  his  influence 
floald  only  operate  exactly,  when  most  beneficial ;  that  is,  to  procure 
a  decision.  A  still  more  important  consideration  is  the  necessity  of 
providing  some  suitable  person  to  perform  the  executive  functions, 
when  the  president  is  unable  to  perform  them,  or  is  removed  from 
(^ce.  Every  reason,  which  recommends  the  mode  of  election  of  the 
president,  prescribed  by  the  constitution,  with  a  view  either  to  dignity, 
independence,  or  personal  qnalifications  for  office,  applies  with  equal 
force  to  the  appomtment  of  bis  substitute.    He  is  to  perform  the  same 


'  Jonnial  of  ConYendon,  3M,  324,  333, 337. 

*  See  S  Elliot's  Debu«s,  359, 3GI ;  The  Fcdcnlirt,  Va.  6S. 

*  3  raiiot'a  DetMiM,  97,  SS,  61,  fia;  The  FedenUit,  No.  «S. 
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duties,  and  to  possess  the  same  righta  ;  and  it  seems,  if  sot  indispensa- 
ble, at  least  peculiarly  proper,  that  tlie  choice  of  the  person,  vho 
should  succeed  to  the  executive  functions,  should  belong  to  the  people 
at  large,  rather  than  to  a  select  body  chosen  for  another  purpose.  If 
(as  vaa  snggeated)  the  preudent  of  the  senate,  chosen  by  that  body, 
might  have  been  designated,  as  Ae  constitutional  substitute  ;  it  is  by 
no  means  certain,  that  he  would  either  possess  so  high  qualifications^ 
or  enjoy  so  much  pubUo  confidence,  or  feel  so  much  responsibility  for 
lus  conduct,  as  &  vioe-preHdeut  selected  directiy  by  and  from  the 
people.  The  president  of  the  senate  would  generally  be  selected  from 
other  motives,  and  with  reference  to  other  qualifications,  than  what 
ordinarily  belonged  to  the  executive  department.  Hia  political  opin- 
ions might  be  in  marked  contrast  with  those  of  a  majority  of  the 
nation  ;  and  while  he  might  possess  a  just  influence  in  the  senate  as  a 
presiding  officer,  he  might  be  deemed  wholly  unfit  for  the  rarious 
duties  of  the  chief  executive  magistrate.  In  addition  to  these  conside- 
rations, there  was  no  novelty  in  the  appointment  of  such  an  officer  for 
mmilar  purposes  in  some  of  the  state  governments ;'  and  it  therefore 
came  recommended  by  experience,  as  a  safe  and  useful  arrangement, 
to  guard  the  people  agmst  the  inconveniences  of  an  interregnum  in 
tiie  government,  or  a  devolution  of  power  upon  an  officer,  who  was  not 
their  choice,  and  might  not  possess  their  confidence. 

§  1463.  The  next  clause  embraces  the  mode  of  election  of  the  pre- 
mdent  and  vice-president ;  and  although  it  has  been  repealed,  by  an 
amendment  of  the  constitution,  (as  will  be  hereafter  shown,)  yet  it 
still  deserves  consideration  as  a  part  of  the  original  scheme,  and  more 
especially  as  very  grave  doubts  have  been  entertained  whether  the 
substitute  b  not  inferior  in  wisdom  and  convenience. 

^  1454.  The  clanse  is  as  follows  :  "  Each  state  shall  appoint,  in  such 
"  manner  as  the  legislature  thereof  may  direct,  a  number  of  electors 
"  equal  to  the  whole  number  of  senators  and  representatives  to  which 
"  the  state  may  be  entitled  in  the  congress.  But  no  senator,  or  repre- 
"  sentative,  or  person  holding  an  office  of  trust  or  profit  under  the 
"  United  States,  shall  be  appointed  an  elector. 

*'  The  electors  shall  meet  in  their  respective  states,  and  vote  by 
"  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabit- 


>  Tbe  Fedcnliit,  No.  GS. 


,.  Google 


284  cOHSnTunox  of  the  united  statbb.       [book  m. 

"  ftnt  of  the  same  state  with  themselvea.  And  they  shall  make  a  list 
"  of  all  tiie  persona  voted  for,  and  of  the  number  of  votes  for  each ; 
"  which  list  the;  shall  sign  and  certify,  and  transmit,  sealed,  to  the 
"  seat  of  the  government  of  the  United  States,  directed  to  the  pren- 
*'  dent  of  the  senate.  The  president  of  the  senate  shall,  in  the  pre- 
'*  sence  of  the  senate  and  house  of  representatiyes,  open  all  the  cerd- 
"  ficates,  and  the  votes  shall  then  be  counted.  The  person  havmg 
**  the  greatest  number  of  votes  shall  be  the  president,  if  such  number 
"  be  a  majority  of  the  whole  number  of  electors  appointed ;  and  if 
"  there  be  more  than  one  who  have  such  majority,  and  have  an  equal 
"  number  of  votes,  then  tlie  house  of  representatives  shall  immediately 
"  choose  by  ballot  one  of  them  for  president ;  and  if  no  person  have  a 
'*  majority,  then,  &om  the  five  highest  on  the  list,  the  sud  house  shall 
"  in  like  manner  choose  the  president.  £ut,  in  choosing  the  prera- 
"  dent,  the  votes  shall  be  taken  by  states,  the  representation  From  each 
"  state  having  one  vote  ;  a  quorum  for  this  purpose  shall  consist  of  a 
"  member  or  members  from  two  thirds  of  the  states,  and  a  majority 
"  of  all  the  states  shall  be  necessary  to  a  choice.  In  every  case, 
"  after  the  choice  of  the  president,  tlie  person  having  the  greatest 
"  number  of  votes  of  the  electors  shall  be  the  vice-president.  But  if 
"  there  should  remtun  two  or  more  who  have  equal  votes,  the  senate 
"  shall  choose  from  them  by  ballot  the  vice-pre«dent." 

§  1455.  It  has  been  already  remarked,  that  originally,  in  the  con- 
vention, the  choice  of  the  president  was,  by  a  vote  of  eight  states  against 
two,  given  to  the  national  le^slature.^  This  mode  of  appointment, 
however,  does  not  seem  to  have  been  satisfactory ;  for  a  short  time 
afberwards,  upon  a  reconsideration  of  the  subject,  it  was  voted,  by  six 
states  against  three,  one  being  divided,  that  the  president  should  he 
chosen  by  electors,  appointed  for  that  purpose ;  and,  by  eight  states 
against  two,  that  the  electors  should  be  chosen  by  the  legislatures  of 
the  states.^  Upon  a  subsequent  discussion,  by  the  vote  of  seven 
states  against  four,  the  choice  was  restored  to  the  national  le^^sla- 
tnre.^  Towards  the  close  of  the  convention  tiie  subject  was  referred 
to  a  committee,  who  reported  a  scheme  in  many  respects  as  it  now 
stands.  The  clause,  as  to  the  mode  of  choice  by  electors,  was  carried 
1^  the  vote  of  mne  states  agEunst  two ;  that  respecting  tiie  time,  and 


■  JoDinU  of  Conrentimi,  6S,  93, 186,  SM,  335 ;  Ibid.  3Se,  2S7. 

■  Ibid,  190, 191.  *  Did.  300.    See  Jbii.  aS6,  SST. 
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place,  and  manner  of  voting  of  the  electors,  by  t«n  states  agunst  one  ; 
that  reapectiug  the  choice  by  the  house  of  represeutatives,  in  case  no 
choice  was  made  by  the  people,  by  ten  states  agunat  one.^ 

^  1456.  One  motive  which  induced  a  change  of  the  choice  of  the 
president  from  tbe  national  legiBlatore  unquestionably  was,  to  have  the 
sense  of  the  people  operate  in  the  choice  of  the  person  to  whom  so 
important  a  trust  was  confided.  This  would  be  accomplished  much 
more  perfectly,  by  committing  the  right  of  choice  to  persons  selected 
for  that  sole  purpose  at  the  particular  conjuncture,  instead  of  persona 
selected  for  the  general  purposes  of  legislation.^  Another  motive  waa 
to  escape  from  those  intrigues  and  cabals,  which  would  be  promoted  in 
the  legislative  body  by  artful  and  designing  men,  long  before  Qio 
period  of  the  choice,  with  a  view  to  accomplish  their  own  selfish 
purposes.^  The  very  circumstance,  that  the  body  entrusted  with  the 
power  was  chosen  long  before  the  preradential  election,  and  for  other 
general  funotions,  would  &cilitate  every  plan  to  corrupt  or  man^e 
them.  It  would  be  in  the  power  of  an  ambitious  candidate,  by  hold- 
ing out  the  rewards  of  office,  or  otJier  sources  of  patronage  and  honor, 
ulently,  but  irresistibly,  to  influence  a  majori^  of  votes ;  and  thus,  by 
his  own  bold  and  unprincipled  conduct,  to  secure  a  choice,  to  &e 
exclusion  of  the  highest,  and  purest,  and  most  eolightened  men  in  tlte 
country.  Beudes ;  the  very  circumstance  of  the  possession  of  the 
elective  power  would  nungle  itself  wiA  all  the  ordinary  measures  of 
legislation.  Compromises  and  bargains  would  be  made,  and  laws 
passed,  to  gratify  particular  members,  or  conciliate  particular  inte- 
rests ;  and  thus  a  disaetrous  influence  would  be  shed  over  the  whole 
policy  of  the  government.  The  president  would,  in  fact,  become  the 
mere  tool  of  the  dominant  party  in  congress ;  and  would,  before  he 
occupied  (be  seat,  be  hound  down  to  an  entire  subserviency  to  their 
views.*  No  measure  would  be  adopted  which  was  not,  in  some 
degree,  connected  with  the  presidential  election  ;  and  no  presidential 
election  made  but  what  would  depend  upon  artificial  combinations  and 
a  degrading  favoritism.'    There  would  be  ample  room  for  the  same 


■  Jonmd  of  Convention,  334,  333, 334,  33&,  336, 337.  Tbe  committM  of  the  oon- 
vention  reported  in  favor  of  *  choice  by  fAe  tnate,  in  caie  then  wm  none  b;  the  people. 
Jonmal  of  ConventiaD.  335. 

■  The  Fedeikliit,  No.  68.  '  S  Wilson't  Law  Lect  1ST. 

*  lUirle  on  the  CooititnCion,  ch.  5,  p.  56. 

*  See  1  Kenfe  Comm.  Lect  13,  p.  361, 163. 
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course  of  iatrigaes  irhich  has  made  memorable  the  choice  of  a  ktog  Id 
the  Polish  diet,  of  a  chief  in  the  YeDetian  senate,  and  of  a  pope  in  the 
sacred  college  of  the  Vatican. 

^  1457.  Assuming  that  the  choice  ought  not  to  be  confided  to  the 
national  legislature,  there  remained  varioua  other  modes,  bj  vhich  it 
might  be  effected ;  b;  the  people  directly ;  by  the  state  legislatures ; 
or  by  electors,  chosen  by  the  one,  or  the  other.  The  latter  mode  waa 
deemed  most  advisable  ;  and  the  reasoning  by  which  it  was  supported, 
■was  to  the  following  effect.  The  immediate  election  should  be  made  by 
men,  the  most  capable  of  analyzing  the  qualities  adapted  to  the  station, 
and  acting  under  circumstances  favorable  to  deliberation,  and  to  a 
judicious  combination  of  all  the  inducements  wluch  ought  to  govern 
their  choice.  A  small  number  of  persons,  selected  by  their  fellow 
citizens  from  the  general  mass  for  this  special  object,  would  be  most 
likely  to  possess  the  information,  and  discernment,  and  independence, 
essential  for  the  proper  (^charge  of  the  duty.^  It  b  also  hi^y 
important  to  afibrd  as  little  opportunity,  as  possible,  to  tumult  and  dis- 
order. These  evils  are  not  unlikely  to  occur  in  the  election  of  a  chief 
nag^trate  directly  by  the  people,  considering  the  strong  excitements 
and  interests,  which  such  an  occasion  may  naturally  be  presumed  to 
produce.  The  choice  of  a  number  of  persons,  to  form  an  intermediate 
body  of  electors,  would  be  far  less  apt  to  convulse  the  commumty  with 
any  extraordinary  or  violent  movements,  than  the  choice  of  one,  who 
was  himself  the  final  object  of  the  public  wishes.  And  as  the  electors 
chteen  in  each  state  are  to  assemble  and  vote  in  the  state,  in  which 
&ey  are  chosen,  this  detached  and  divided  ntuatioa  would  expose 
4hem  much  less  to  heats  and  ferments,  which  might  be  communicated 
&om  them  to  Uie  people,  than  if  they  were  all  convened  at  one  time  in 
one  place.*  The  same  circumstances  would  naturally  lessen  the  dan- 
gers of  cabal,  intrigue,  and  corruption,  especially,  if  congress  should, 
as  they  undoubtedly  would,  prescribe  the  same  day  for  the  choice  of 
the  electors,  and  for  pving  their  votes  throughout  the  United  States. 
The  scheme,  indeed,  presents  every  reasonable  guard  aguust  these 
fatal  evils  to  republican  governments.  The  appointment  of  the  presi- 
dent is  not  made  to  depend  upon  any  preexisting  body  of  men,  who 
might  be  tampered  with  beforehand  to  prostitute  their  votes ;  but  is 


>  The  Federalist,  Ho.  SB. 

■  The  Fedenliit,  No.  68 ;  I  Eent'i  Comm.  l*ct.  13,  p.  261,  263. 
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delegated  to  persons  choseD  \>j  the  immei^te  act  of  the  people,  &ir 
that  8ole  and  temporary  purpose.  All  those  persons,  who,  from  their 
mtaation,  might  be  suspected  of  too  great  a  devotion  to  the  president 
in  office,  anch  as  senators,  and  representatives,  and  other  persons  hold* 
ing  offices  of  trust  or  profit  under  the  United  States,  are  excluded  from 
eligibility  to  the  trust.  Thus,  without  corrupting  the  body  of  the  peo- 
ple, the  imme^te  agents  in  the  election  may  be  furly  presumed  to 
enter  upon  their  duty  free  from  any  sinister  bias.  Their  transitory 
eustence,  and  dispersed  situation  would  present  formidable  obstacles 
to  any  corrupt  combinations ;  and  time,  as  well  as  means,  would  be 
wantbg  to  accomplish,  by  bribery  or  intrigue  of  any  oonsiderable  num- 
ber, a  betrayal  of  their  dnty.'  The  pre^dent,  too,  who  should  be 
thus  appointed,  would  be  far  more  independent,  than  if  chosen  by  a 
legislative  body,  to  whom  he  might  be  expected  to  make  correspondent 
sacrifices,  to  gratify  their  wishes,  or  reward  tbeir  services.*  And  on 
the  other  hand,  being  chosen  by  the  Toice  of  the  people.  Ids  gratitude 
would  take  the  nataral  direction,  and  sedulously  guard  their  rights.^ 
^  1458.  The  other  parts  of  the  scheme  are  no  less  entitled  to  com- 


'  Id. 

'  Id  Addition  to  tbew  gronndi,  it  hai  been  snggetted,  tbU  &  idll  greater  Bud  miMe 
iottiperable  diSctd^  against  ft  choice  directij  by  the  people,  u  asingle  communis,  wyi 
that  incbaDieamirewonld  be  an  entire  comolidation  of  tbogOTemment  ofthe  connt^, 
and  an  annihilation  of  tbe  state  sorereigntiee,  so  br  as  coDccroed  the  orgHniiAtloa  of  the 
execntlre  department  of  the  nnion.  Thie  vat  not  to  be  penoitted,  or  endured ;  and  it 
woold,  besides,  hare  destroyed  the  balance  <rf  the  noion,  and  reduced  the  weight  of  tbe 
slBTcholding  states  to  a  degree,  which  they  woald  hare  deemed  altogether  inadmissihle. 
1  Kent's  Comm.  X-eti.  13,  p.  361.  It  it  not  perceived,  bow  either  of  the*e  resnlts  could 
have  taken  place,  nnless  npon  some  plan,  (which  wat  never  proposed,)  which  sboold  dis- 
regard alb^ether  the  existence  of  the  stales,  and  lake  away  all  representation  of  the 
slave  population.  The  choice  might  bate  been  directly  by  the  people  withoat  any  snch 
couM.  And  in  point  of  bet,  each  en  objection,  aa  that  niggeated  I^  Mr.  Chancellor 
Kent,  to  a  choice  by  the  people,  doea  not  seem  to  have  occurred  to  the  authors  of  the 
Federaliit.  If  the  choice  had  been  directly  by  the  people,  each  state  having  as  many 
TOlee  for  president,  ai  it  wonid  be  entitled  to  electon,the  retntt  would  have  been  exactly 
aa  it  now  is.  If  each  state  had  been  entitied  to  one  rote  only,  then  the  stale  soreieign- 
ties  would  have  been  completely  represented  by  tbe  people  of  each  state  upon  an  eqoal- 
i^.  If  the  choice  had  been  by  the  people  in  districts,  according  to  tbe  ratio  of  repre- 
MOtstion,  then  the  president  would  have  been  chosen  by  a  majority  of  the  people  in  a 
majority  of  the  repreeentaliTe  dietrieis.  Then  would  be  no  more  a  coiuolidatioD,  than 
there  now  ii  in  tbe  hotise  of  represenlatives.  In  ntithei  view  coold  there  be  any  iqjuii- 
one  inequali^  bearing  on  the  Southern  Dtates. 
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in^dation.  The  number  of  electors  ia  equal  tp  the  number  of  sena- 
tors and  repreaentatives  of  each  state  j  thua  giving  to  each  Btat«  as 
virtaial  a  representation  in  the  electoral  colle^^es,  as  that,  which  it 
enjoys  in  congreas.  The  votes,  when  given,  are  to  be  b-ananutted  to 
ihe  seat  of  the  national  gOTemment,  and  there  opened  and  counted  in 
the  presence  of  bodi  houses.  The  person,  having  a  mt^orit;  of  the 
whole  number  of  votes,  is  to  be  pre»dent.  But,  if  no  one  of  Gie 
candidates  has  such  a  majority,  Uien  the  house  of  representatives,  the 
popular  branch  of  the  government,  is  to  elect  &om  the  five  highest  on 
^e  list  the  person,  whom  they  may  deem  best  qualified  for  the  office, 
each  state  having  one  vote  in  the  choice.  The  person,  who  has  the 
next  highest  number  of  votes  after  the  choice  of  president,  b  to  be 
vice-preaident.  But,  if  two  or  more  shall  have  equal  votes,  the  senate 
are  to  choose  the  vice-president.  Thus,  the  ultimate  fimctionB  are  to 
be  shared  alternately  by  the  senate  and  representatives  in  the  organr 
zataon  of  the  executive  department.^ 

^  1459.  "  This  process  of  election,"  adds  the  Federalist,  with  a 
somewhat  elevated  tone  of  satisfaction,  "  afibrds  a  moral  certainty,  that 
tiie  office  of  president  will  seldom  fall  to  the  lot  of  a  man,  who  is 
not  in  an  eminent  degree  endowed  with  the  requisite  qualifications. 
Talents  for  low  intrigue,  and  the  little  arts  of  popularity,  may  alone 
suffice  to  elevate  a  man  to  the  first  honors  of  a  single  state.  But  it 
wiU  require  other  talents,  and  a  different  kind  of  merit  to  establish  lum 
itethe  eateem  and  confidence  of  the  whole  union,  or  of  so  considerable 
a  portion  of  it,  as  will  be  necessary  to  make  him  a  sncceasful  candidate 
for  the  distinguiahed  office  of  president  of  the  United  States.  It  will 
not  be  too  strong  to  say,  that  there  will  be  a  constant  probability  of 
seeing  the  station  filled  by  characters  preeminent  for  ability  and  virtue. 
And  this  will  be  thought  no  inconsiderable  recommendation  of  the  con- 
stitution by  those,  who  are  able  to  estimate  the  share,  which  the  execu- 
tive in  every  government  must  necessarily  have  in  its  good  or  ill 
administration."  * 


I  Hr.  Chancellor  Kent  has  rammed  vp  the  general  ai'gDmenla  in  fiiTor  of  an  eleetSon 
b;  electors  with  great  felidtj.  I  Kent's  Comm.  Lect.  IS,  p.  S61,  362.  And  the  inbject 
<it  the  organization  of  the  izecntiTe  department  is  also  explained,  with  mnch  cleanieai 
and  force,  bj  the  learned  editor  of  Blaclmtans's  ComtnentBriea,  and  bj  Mr,  Rawleinbi* 
Yalnable  labors.  1  Tucker's  BUcL  Comm.  App.  325  to  328 ;  Rawie  on  Const,  ch.  5, 
p.  51  to  55  i  3  WiUan'B  Law  Lecttirea,  186  to  1S8. 

t,  So.  es. 
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'  ^  1460.  The  mod»  of  election  of  the  preHident  thns  provided  &r 
has  not  wholly  escaped  censure,  thougli  the  objecdons  have  been  less 
nameroas  than  thosA'  brought  agtunst  many  other  parts  of  the  conali* 
tution,  touching  that  department  of  the  goveroment.^ 

§  1461.  One  olgection  was,  that  he  is  not  choeen  directly  l^  the 
people,  so  as  to  secure  a  proper  dependence  upon  them.  And  in  sup- 
port of  this  objeetioQ  it  has  been  nrged,  tfaat  he  will  in  fitct  owe  his 
apptnntment  to  the  state  gOTemmentB ;  for  it  will  beoome  the  policy  of 
the  states,  which  cannot  lUrectly-  elect  a  {a«Bident,  to  prevent  his 
election  by  the  people,  and  thus  to  throw  the  choice  into  the  boose  of 
representatives,  where  it  will  be  dedded  by  the  votes  of  states.' 
Ag^,  it  was  urged,  that  this  very  mode  of  choice  by  states  in  tlie 
house  of  representatives  is  most  unjust  and  unequal.  Why,  it  has 
been  sud,  ^onld  Delaware,  with  her  ungle  represeatative,  possess 
the  same  vote  witit  Vir^nia,  with  ten  times  that  number  ?  *  Beades ; 
tlus  mode  of  choice  by  the  house  of  representatives  will  ^ve  rise  to 
the  worst  intrigues ;  and  if  ever  the  arts  of  corruption  shall  previul  ia 
the  choice  of  a  preddent,  they  will  prevul  by  first  throvring  the  choice 
mt«  tiie  house  of  representatives,  and  then  assuling  the  virtue  and 
independence  of  members  holding  the  state  vote,  by  all  those  motives 
of  honor  aod  reward,  whi*^  can  so  easily  be  applied  by  a  bold  and 
ambitious  candidate.* 

^  1462.  The  answer  to  these  objections  bae  been  ahready  in  a 
great  measure  anticipated  in  the  preceding  pages.  But  it  was  added, 
that  the  devolution  of  the  choice  upon  the  bouse  of  representatives 
was  mevitable,  if  there  should  be  no  choice  by  the  people ;  and  it 
could  not  be  denied,  that  it  was  a  more  appropriate  body  for  this  pur- 
pose tbui  the  senate,  seeing  that  the  latter  were  chosen  by  the  state 
le^latnres,  and  the  former  by  the  people.  Be»des ;  the  connection 
of  the  senate  witii  the  executive  departmeut  might  naturally  produce 
a  etrong  influence  in  fovor  of  the  existing  executive,  in  opposition  to 
any  rival  candidate.'  The  mode  of  voting  by  states,  if  the  chouJe 
came  to  the  house  of  represeutativeB,  was  but  a  just  compensation  to 
the  smaller  states  for  their  loss  in  the  primary  election.  When  the 
pec^Ie  rote  for  Uie  president,  it  is  manifest  that  the  large  states 


■  SMTbeF<d(mUu,No-6Si  3  Ellk>i?s  DebUet,  360  la  363. 

■  S  EUiof*  Debates,  360, 361. 

>  1  Tnck.  BUck.  CMUn.  ^pp.  3ST.  *  Did.  9ST,  ax 
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enjoy  a  decided  advantage  over  the  small  Bt&tes ;  and  thna  their 
intereetB  niAj  be  neglected  or  sacrificed.  To  compensate  them  for 
tikis  in  the  eventoal  election  by  the  hoose  of  repreBentatires,  a  corre- 
spondent advantage  is  ffyea  to  Uie  small  states.  It  was  in  fact  a  com- 
jffomise.^  There  is  no  injustice  in  this;  and  if  tiie  people  do  not 
elect  a  president,  there  is  a  greater  chance  of  electing  one  in  this 
mode,  than  there  would  be-by  a  mere  representative  rote  according  to 
numbers ;  as  the  same  divisions  would  probably  exist  in  the  popular 
branch,  as  in  their  respective  states.^ 

fj  1463.  It  has  been  observed  with  much  point,  that  in  no  respect 
have  the  enlarged  and  liberal  views  of  the  framers  of  the  constitution^ 
and  the  expectations  of  the  public,  when  it  was  adopted,  been  so  com- 
pletely frustrated,  as  in  the  practical  operation  of  the  system,  so  far 
as  relates  to  the  independence  of  the  electors  in  the  electoral  colleges.* 
It  is  notorious,  that  the  electors  are  now  chosen  whdJy  with  referenoe 
to  particular  candidates,  and  are  alentiy  pledged  to  vote  for  them. 
Nay,  upon  some  occaaiona  the  electors  publicly  pledge  themselves  to 
Tote  for  a  particular  person ;  and  thus,  in  effect,  tiie  whole  foundation 
«f  the  system,  so  elaborately  ccmstmcted,  is  subverted.*  The  candi- 
dates for  the  presidency  are  selected  and  aonounced  in  each  state 
long  before  the  election ;  and  an  ardent  oanvass  is  muntained  in  the 
newspapers,  in  party  meetings,  and  in  the  state  legislatures,  to  secure 
Totes  for  the  favorite  candidate,  and  to  defeat  his  opponents.  Nay, 
the  state  lejpslatures  often  become  the  nominati&g  body,  acting  in 
tfaeir  (^cial  oapaoities,  and  recommending  by  solemn  resolves  their 
own  candidate  to  the  other  states."  So,  that  nothing  is  left  to  the 
dectois  after  their  choice,  but  to  renter  votes,  which  are  already 
pledged;  and  an  exercise  of  an  independent  judgment  would  be 
treated  as  a  political  usurpation,  dishonorable  to  the  individual,  and  a 
fraud  upon  his  constituents. 

If  1464.  The  principal  difficulty,  which  has  been  felt  in  the  mode  of 
election,  is  the  constant  tendency,  &om  the  number  of  candidates,  to 


■  3  ElUofl  DebHa,  364. 

'  lUwle  on  the  ConBtitation,  ch.  E,  p.  54.  >  Ibid.  p.  57, 68.  •  Ilnd. 

'  Had.  A  practice  whidi  has  been  censaced  bj  aome  penons,  aa  atUI  more  nlanniDg, 
it  0»  oominMion  of  the  pieudent  by  memben  of  congmB  at  poUdcal  m«etiiigi  at 
Wubii^toii;  tfaoi,  in  the  mild  form  of  recommendation,  intiodndng  Iheir  *otM  into 
Om  <imiMi  with  all  thtir  oflkial  inflneiice.    Bswla  on  Coiut  eh.  e,  p.  S3. 
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bring  th«  choice  ioto  the  hoaee  of  representatives.  This  has  abeady 
occurred  twice  in  the  pn^ress  of  the  govemment ;  and  in  the  fatuie 
there  is  every  probability  of  a  far  more  irec[uent  occurrence.  Tlua 
was  early  foreseen ;  and,  even  in  one  of  the  state  oonrentions,  a  most 
disdngaished  statesman,  and  one  of  Hie  framers  of  the  constitution, 
admitted,  that  it  ironld  probably  be  found  impracticable  to  elect  a 
premdent  by  the  inunediate  aufirages  of  the  people ;  and  that  in  so 
large  a  country  many  pereonB  would  probably  be  voted  for,  and  that 
the  lowest  of  the  five  Ughest  on  the  list  might  not  have  an  inctmsideiv 
able  number  of  votes. ^  It  cannot  escape  the  discernment  of  any 
attentive  observer,  that  if  the  house  of  representatives  is  (^n  to 
choose  a  president,  the  choice  will,  or  at  least  may,  be  influenced  bj^ 
manj  motives,  independent  of  his  merits  and  quaUfications.  There  is 
danger,  that  intrigue  and  cabal  may  mix  in  the  rivalries  and  strife.* 
And  tlie  discards,  if  not  the  oorruptions,  generated  by  the  occasion, 
will  probablj  long  outiire  Hie  immediate  choice,  and  scatter  thnr 
pestilential  influences  over  all  the  great  interests  of  the  country.  One 
fearful  crisis  was  passed  in  the  choice  of  Mr.  JeSeison  over  his  compe- 
titor, Mr.  Burr,  in  1801,  wUoh  threatened  a  dissolution  of  the  govern- 
meut,"  and  put  the  issue  upon  the  tried  patriotism  of  «te  or  two  iudt- 
ridnals,  who  yielded  from  a  sense  of  duty  their  preference  of  the  can- 
didate generally  supported  by  their  friends.* 


>  Hr.  MftdisoD,  2  Elliaft  Debates,  3M. 

*  1  Tacker'B  Black.  Comm.  App.  9iT ;  1  Kent's  Comm.  Lect  13,  p.  S61. 

*  I  Seat's  Comm.  Lect.  13,  p.  MS. 

*  Alloaion  is  hero  eepeciill;  made  to  the  late  Hr.  Bajaid,  vho  held  the  vote  of  Dd*- 
mce,  tmd  who,  b;  his  final  vote  in  &Tor  of  Hr.  Jefferson,  decided  (he  election.  It  wh 
remained  at  the  time,  that  in  the  election  of  Mr.  Jefferson,  in  1801,  the  TOles  of  two  or 
thi«e  states  were  held  bj  persons  who  soon  afterwards  received  office  from  him.  The 
circmnslaoce  is  spoken  of  in  positive  terms  b;  Hr.  Bajard,  in  hii  celebrated  Spaadi  oa 
the  Jndidarj,  in  1602.*  Mr.  Bajaid  did  not  make  it  matter  of  accaaalion  against  Ur. 
Jeffei«on,  as  founded  in  coimpl  tnigaining-  Kor  hag  an;  sach  charge  been  snbseqnentlj 
made.  The  fiut  i«  here  stated  merely  to  show  how  pecaliarij  delicate  the  exerdje  of 
■oeh  fnnctions  neceasaiii;  is ;  and  how  difficult  it  maj  be,  even  for  the  most  exalted  and 
pure  execntive  to  escape  aaspidoD  or  reproach,  when  he  is  not  chosen  directlj  bj  die 
poopte.  Bimilsr  snggestions  will  scarcely  ever  fail  of  being  made,  whenever  a  distin- 
gnisheJ  representativo  obtains  office  after  an  election  of  president,  to  which  he  has  con- 
bibnted.  The  learned  editor  of  Blackttone'e  Commentaries  has  spoken  witii  exceeding 
xaal  of  the  dangers  arising  tnm  the  intrigues  and  cabals  of  an  election  by  the  honse  of 
lepresentatirea.    1  Tnekci's  Black.  Comm.  App.  3S7. 

■  Ddiuea  on  Ibe  JudioiuTi  ^ioiad  by  Whiuer  k  Co.,  ADaBTi  IBOl,  p.  US,  4U. 
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§  1465.  Strnck  vith  these  difScolties,  it  has  been  a  favorite  ofHiiicHa 
criF  many  dislanguiBhed  statesmen,  especially  of  late  years,  that  tlie 
ehoice  oDght  to  be  directly  by  tiie  people,  in  repreaentatiTe  districts ; 
a  meaanre  which,  it  has  been  supposed,  vroald  at  once  fiicilitate  a  choice 
by  the  people  in  the  first  instance,  and  interpose  an  insaperable  bar- 
rier to  any  general  corruption  or  intrigue  in  the  election,  ^therto 
tliis  plan  ha^  not  possessed  eztensire  public  faror.  Its  merits  are 
proper  for  discussion  elsewhere,  and  do  not  belong  to  these  Comment- 
aries. 

§  1466.  The  issue  of  the  contest  of  1801  gave  rise  to  an  amend- 
ment of  the  constitutaon  in  several  respects,  materially  changing  the 
mode  of  electi<m  of  president.  In  tiie  first  place,  it  provides  that  ^le 
ballots  of  the  electors  shall  be  separately  ^ren  for  preudent  and  vice- 
president,  instead  of  one  ballot  for  two  persons  as  president ;  that  the 
vice-prerident  (like  the  prerident)  shall  be  chosen  by  a  majority  of 
liie  whole  number  of  electors  appointed ;  that  the  number  of  candi- 
dates, out  of  whom  the  selection  of  president  is  to  be  made  by  the 
house  of  representatives,  shall  be  three,  instead  of  five ;  that  the 
senate  shall  choose  the  rice-president  &om  the  two  highest  numbers 
OQ  the  Bst ;  and  that,  if  no  choice  is  made  of  president  before  the 
fourth  of  March  fbllomng,  the  rice-prerident  shall  act  as  president. 

§  1467.  The  amendment  was  proposed  in  October,  1803,  and  was 
ratified  before  September,  1804,^  and  is  in  the  following  terms : 

"  The  electors  shall  meet  in  their  respective  states,  and  vote  by 
"  ballot  for  president  and  vice-president,  one  of  whom,  at  least,  shaU. 
**  not  be  an  inhabitant  of  tiie  same  state  with  themselves ;  they  shall 
"  name  in  their  ballots  the  person  voted  for  as  preddent,  and  in  difh 
**  janct  ballots  the  person  voted  for  as  vice-president ;  and  they  shall 
"  make  distinct  lists  of  all  persons  voted  for  as  president,  and  of  all 
"  persons  voted  for  as  rice-president,  and  of  the  number  of  votes  for 
"  each ;  which  lists  they  shall  sign  and  certify,  and  transmit,  sealed, 
"  to  the  seat  of  government  of  the  United  States,  directed  to  tlie 
"  president  of  the  senate ;  tjie  president  of  the  senate  shall,  in  the 
"  presence  of  the  senate  and  house  of  representatives,  open  all  the 
"  certificates,  tmd  the  votes  shall  then  be  counted  }  the  person  having 
"  the  greatest  number  of  votes  for  president  shall  be  the  prerident,  if 


■  JowiuJ  of  Convention,  Snpp.  4S4, 48S. 
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"  sach  number  be  a  m&jority  of  the  whole  number  of  electors  sp- 
"  pointed ;  and  if  no  person  have  Buch  majority,  then,  &om  the 
"  persons  hamg  the  highest  numbers,  not  exceeding  three,  on  tJie  list 
"  of  those  voted  for  as  president,  Uie  house  of  representatives  ahiJI 
"  choose  immediately,  by  ballot,  the  preudent.  But,  in  choomng  tfas 
"  preudent,  the  votes  shall  be  taken  by  states,  the  representation  from 
"  each  state  having  one  vote  ;  a  quorum  for  this  purpose  shall  consist 
"  of  a  member  or  memben  from  two  thirds  of  the  states,  and  a 
"  majority  of  all  the  states  shall  be  necessary  to  a  chiHce.  And  if 
"  the  house  of  represeotataves  ^aO  not  choose  a  president,  iriienevw 
"  tiie  ri^t  of  choice  shall  devolve  npon  tbem,  before  the  fourtli  day 
"  of  March  next  foUoiring,  theo  the  vice>prea)dent  shall  act  as  preu' 
"  dent,  as  in  Ae  case  of  the  death  or  other  constdtutional  disability  (tf 
**  the  president. 

"  ^e  person  having  the  greatest  number  of  votes,  as  vice-preai- 
"  dent,  shall  be  the  vice-president,  if  such  number  be  a  majority  of ' 
"  tlie  whole  number  of  electors  appointed ;  and  if  no  person  have  a 
"  majority,  then,  from  the  two  highest  numbers  on  the  list,  Hie  senate 
"  dtall  choose  tin  vice-preudent ;  a  quorum  for  the  purpose  shall  coo- 
"  ^t  of  two  thirds  of  tlie  whole  number  of  senators,  and  a  nuyority  of 
*'  the  whole  number  shall  be  necessury  to  a  ohoiee. 

*'  But  no  person,  constitutionally  ineli^ble  to  the  office  of  pren- 
"  dent,  shall  be  elt^ble  to  that  of  vice-president  of  the  United  States.*' 

^  1468.  This  amendment  has  alternately  been  the  subject  of  pruae 
and  blame,  and  experience  alone  can  decide  whether  the  changes  pro- 
posed by  it  are,  in  all  respects,  for  the  better  or  the  worse.^  In 
some  respects,  it  is  a  substantial  improvement.  In  the  first  place, 
under  the  ori^nal  mode  the  senate  was  restrained  from  acting 
nutil  the  house  of  representatives  had  made  their  selection,  which,  if 
parties  ran  high,  might  be  conuderably  delayed.  By  the  amendment 
the  senate  may  proceed  to  a  choice  of  the  vice-president  immediately, 
on  ascertaining  the  retnms  of  the  votes.'  In  the  next  place,  ander 
the  original  mode,  if  no  choice  should  be  made  of  a  preudent  by  the 
house  of  representatives  until  after  the  expiration  of  the  term  of  the 
preceding  officer,  there  would  be  no  person  to  perform  the  functions 


>  1  Eenfi  Comm.  Loct.  13,  p.  36S;  lUwle  on  Court.  A.  9,  p.  M,  St. 
■  lUwle  on  CoiuL  ch.  5,  p.  M )  1  Kenf  *  Comm.  1m*.  IS,  p.  MO. 
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of  the  office,  and  an  interregnum  would  ensue,  and  a  total  suspenaon 
of  the  powers  of  gorernment.^  By  the  amendment  the  new  vice-pro- 
ndent  would  in  snch  case  act  aa  president.  By  the  original  mode 
the  senate  are  to  elect  the  vice-president  bj  ballot,  by  the  amendment 
the  mode  of  choice  is  left  open,  so  that  it  may  be  vivA  voce.  Whether 
t}us  be  an  improvement  or  not  may  be  doubted. 

§  1469.  Od  the  other  hand,  the  amendment  has  certainly  greatly 
diminiflhed  the  dignity  and  importance  of  the  office  of  vice-premdent. 
Thou^  tLe  duties  remiun  the  same,  he  is  no  longer  a  competitor  for 
Uie  presdency,  and  selected,  as  possesung  equal  merit,  talents,  and 
qnalificatioQS,  with  the  other  can<Udate.  As  every  state  was  originally 
compelled  to  vote  for  two  candidates  (odo  of  whom  did  not  belong  to  the 
state)  for  the  same  office,  a  choice  was  feirly  given  tn  all  other  states 
to  select  between  them  ;  thus  excluding  the  absolute  predosunance  of 
any  local  interest  or  local  partiality. 

§  1470.  In  the  ori^nal  plan,  as  well  as  in  the  amendment,  no  pro- 
vinon  is  made  for  the  discussion  or  decision  of  any  qnestions  which  may 
arise  as  to  the  regularity  and  authenticity  of  the  retnmB  of  the  electoral 
votes,  or  the  right  of  the  persons  who  gave  the  rotes,  or  the  manner 
or  circumstances  in  which  they  ought  to  be  counted.  It  seems  to  have 
been  taken  for  granted,  that  no  question  could  ever  arise  on  the  sub- 
ject ;  and  that  nothing  more  was  necessary  than  to  open  the  certificates 
which  were  produced,  in  the  presence  of  both  houses,  and  to  count  the 
names  and  numbers,  as  returned.  Yet  it  is  easily  to  be  conceived, 
that  very  delicate  and  interesting  inquiries  may  occur,  fit  to  be  debated 
and  decided  by  some  deliberative  body.'  In  fact,  a  question  did  occur 
upon  the  counting  of  the  votes  for  the  presidency  in  1821,  upon  the 
reelection  of  Mr.  Monroe,  whether  the  votes  of  the  state  of  Missouri 
could  be  counted ;  but  as  the  count  would  make  no  difference  in  the 
ohoice,  and  the  declaration  was  made  of  his  reelection,  the  senate 
immecUately  withdrew ;  and  the  jurisdiction,  as  well  as  the  couTse  of 
proceeding  in  a  case  of  real  controversy,  was  left  in  a  moat  embarraaa- 
ing  mtaati(m. 


■  Mr.  Bawle  i<  of  opinioo  that  the  old  vice-president  would,  under  the  M  mode,  act 
u  prandent  in  c*m  of  a  non-election  of  president.  I  ouinot  find  in  ihe  conititntiOD  nq; 
nlhori^  fbr  snch  a  pontlon.  Bawle  od  Const  ch.  5,  p.  M.  See,>]io,  Act  of  CongreM, 
litMuch,  17»l,ch.  S. 

*  Bee  1  Een^a  Coauo.  LecL  18,  p.  SS8,  l». 
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§  1471.  Another  defect  in  the  constitution  is,  that  no  proTiMon  vaa 
ori^nally,  or  is  now  mitde,  for  a  caae  where  there  is  an  equality  of 
■votes  by  the  electors  for  more  persons  than  the  constitutional  number, 
from  which  the  house  of  representatives  is  to  make  the  election.  The 
language  of  the  original  text  is,  that  the  house  shall  elect  "  from  the 
fire  highest  on  the  liat."  Suppoao  there  were  six  candidates,  three  of 
whom  had  an  equal  number ;  who  are  to  be  preferred  ?  The  amend- 
ment ia,  that  the  house  shall  elect  "  from  the  persons  having  the  highest 
nombera,  not  exceeding  three."  Suppose  tliere  ahould  be  four  candi- 
dates, two  of  whom  should  have  an  equality  of  votes ;  who  ifre  to  be 
preferred  ?  Such  a  case  is  quite  within  the  range  of  probability ;  and 
may  hereafler  occasion  very  serious  (tensions.  One  object  in  lessemng 
the  number  of  the  persons  to  be  balloted  for  &om  five  to  three,  doubt- 
less was,  to  take  away  the  chance  of  any  person  having  very  few  votes 
from  being  chosen  president  against  the  general  sense  of  the  nation.^ 
Tet  it  is  obvious  now  that  a  person  having  but  a  very  small  number  of 
electoral  votes  might,  under  the  present  plan,  be  chosen  president,  if 
the  other  votes  were  divided  between  two  eminent  rival  candidates  ; 
the  friends  of  each  of  whom  might  prefer  any  other  to  such  rival  can- 
didate. Nay,  their  very  hostility  to  each  other  might  comhme  them 
in  a  common  struggle  to  tiurow  the  final  choice  upon  the  tlurd  candi- 
date, whom  they  might  hope  to  control  or  fear  to  disoblige. 

§  1472.  It  is  observable  that  the  language  of  the  constitution  is, 
that  "each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,"  the  number  of  electors  to  which  the  state  is 
entitled.  Under  this  authority,  the  appointment  of  electors  has  been 
-variously  provided  for  by  the  state  legislatures.  In  some  states,  the 
legislature  have  directly  chosen  the  electors  by  themselves ;  in  others, 
they  have  been  chosen  by  the  people  by  a  general  ticket  throughout 
the  whole  state ;  and  in  others  by  the  people  in  electoral  districts, 
fixed  by  tlie  legislature,  a  certain  number  of  electors  being  apportion- 
tioned  to  each  district.^  No  question  has  ever  arisen  as  to  the  con- 
stitutionality of  either  mode,  except  that  of  a  direct  choice  by  the 
legislature.  But  this,  though  often  doubted  by  able  and  mgenions 
minds,*  has  been  finuly  established  m  practice,  ever  since  tiie  adoption 


'  S  Elliot'i  Debates,  362, 863.  •  1  Tnck.  Black.  Comm.  App.  326. 

*  See  3  Elliofi  Detwtet,  100, 101. 
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of  the  constitution ;  and  does  not  now  seem  to  adndt  of  coatroveny, 
even  if  &  suitable  tribnn^  enstod  to  adjudicate  upon  it.^  At  present, 
in  nearly  all  the  etatea,  the  electors  are  chosen  either  by  the  people  by 
a  general  ticket,  or  by  the  state  legislature.  The  choice  in  districts 
has  been  gradually  abandoned  ;  and  is  now  persevered  in  but  by  two 
states.'  The  inequality  of  tiiis  mode  of  choice,  unless  it  should  become 
general  throughout  the  onion,  is  so  obvious,  that  it  is  rather  matter  of 
surprise  that  it  should  not  long  since  have  been  wholly  abandoned. 
In  case  of  aaj  party  divisions  in  a  state,  it  may  nen^lize  its  whole 
vote,  while  all  Uie  other  states  ^ve  an  unbroken  electoral  vote.  On 
tius  account,  and  for  the  sake  of  uniformity,  it  has  been  thoa^t 
derirable  by  many  statesmen  to  have  the  constitution  amended  so  as  to 
provide  for  a  nniform  mode  of  choice  by  the  people. 

§  1473.  The  remaining  part  of  the  clause,  which  precludes  any 
senator,  representative,  or  person  holding  an  office  of  trust  or  profit 
nnder  the  United  States,  from  being  an  elector,  has  been  already 
alluded  to,  and  requires  little  conmient.  The  object  is,  to  prevent 
persons  holding  publlo  stations  under  the  government  of  the  United 
States  from  »ay  direct  influence  in  the  choice  of  a  president.  In 
respect  to  persons  holding  office,  it  is  reasonable  to  suppose  that  their 
partialities  would  all  be  in  favor  of  the  reelection  of  the  actual  incum- 
bent ;  and  they  might  have  strong  inducements  to  exert  their  offidal 
influence  in  the  electoral  college.  In  respect  to  senators  and  repre- 
sentatives, there  is  this  additional  reason  for  excluding  them,  that  they 
would  be  already  committed  by  their  vote  in  the  electoral  college ;  and 
thus,  if  there  should  be  no  election  by  the  people,  they  could  not  bring 
to  the  final  vote  either  the  impartiality  or  the  independence  which  the 
theory  of  the  constitution  contemplates. 

§  1474.  The  next  clause  is,  "  The  c<mgreBs  may  determine  tiie  time 
"  of  choosing  the  electors,  and  the  day  on-  which  they  shall  give  their 
"  votes,  which  day  shall  be  the  same  throughout  ihe  United  States." 

§  1475.  The  propriety  of  this  power  would  seem  to  be  almost  self- 
evident.  Every  reason  of  pubHc  policy  and  convenience  seems  in 
&vor  of  a  fixed  time  of  giving  the  electoral  votes,  and  that  it  should 
be  the  same  throughout  ^e  union.  Such  a  measure  is  calculated  to 
repress  political  intrigues  and  speculations,  by  rendering  a  combination 


Bee  a  Wilaon'a  Law  Led.  1S7.  *  Sm  BawU  on  Conft  di.  fi,  p.  Si. 
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among  the  electoral  oollegea,  aa  to  their  rotes,  if  not  utterly  impracti- 
cable, at  least  verj  difficult ;  and  thua  secures  the  people  againat  those 
ready  expedients  which  corruption  never  f^  to  employ  to  accomplish 
ite  designs.^  The  arts  of  ambition  are  thua  in  some  degree  checked, 
and  the  independence  of  the  electors  against  external  influence  in 
some  degree  aecured.  This  power,  however,  did  not  escape  obJectioQ 
in  the  general  or  the  state  conventions,  though  the  objection  was  not 
exten»vely  inaisted  on.' 

^  1476.  In  pursuance  of  the  authority  given  by  this  claose,  con- 
gress m  1792  passed  an  act,  declaring  that  the  electors  shall  be 
appointed  in  each  state  within  thirty-four  days  preceding  the  first 
Wednesday  in  December,  in  every  fourth  year  succeeding  the  last 
election  of  president,  according  to  the  apportionment  of  representatives 
and  senators  then  existing.  The  electors  chosen  are  required  to  meet 
and  ^ve  Uieir  votes  on  the  said  first  Wednesday  of  December,  at  such 
place  in  each  state  as  shall  be  directed  by  the  le^lature  thereof. 
They  are  then  to  make  and  sign  three  certificates  of  all  the  rotes  by 
them  given,  and  to  seal  up  the  same,  certifying  on  each  tiiat  a  list  of 
the  rotes  of  such  state  for  president  and  rice-president  is  contained 
therein ;  and  shall  appoint  a  person  to  take  charge  of  and  deliver  one 
of  the  same  certificates  to  the  president  of  the  senate  at  the  seat  of 
government,  before  the  first  Wednesday  of  January  then  next  ensuing ; 
another  of  the  certificates  is  to  be  forwarded  forthwith  by  the  post- 
office  to  the  president  of  the  senate  at  the  seat  of  government ;  and 
the  tiiird  is  to  be  delivered  to  the  judge  of  the  district  in  which  the 
electors  assembled.^  Other  auxiliary  provisions  are  made  by  the  same 
act  for  the  due  transmission  and  preservation  of  the  electoral  votes, 
and  anUienticating  the  appointment  of  the  electors.  The  preudent's 
term  of  office  is  also  declared  to  commence  on  the  fourth  day  of  March 
next  sncceeding  the  day  on  which  the  votes  of  ihe  electors  shall  be 
given.* 

§  1477.  The  next  cUuse  respects  the  qualifications  of  the  prendent 
of  the  United  States.  "  Ko  person,  escept  a  natural-bora  citJzeo,  or 
*'  a  citizen  of  the  United  States  at  the  time  of  the  adoption  of  this 
"  constitution,  shall  be  eligible  to  the  office  of  president.    Neither 


■  3  Elliof  I  Debates,  100, 101. 

*  Journal  of  ConrsnCkm,  SSfi,  331,  333,  SSS ;  3  Slliot'i  Debates,  100,  101. 

*  AcKtf  IK  Match,  1793,  eh  8.  •  Ibid. 
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"  shall  an;  person  be  eli^ble  to  that  office,  who  shall  not  hare  attuned 
"  to  the  age  of  thirtj-fire  years,  and  been  fourteen  years  a  leeident 
"  vithin  the  Umted  States." 

§  1478.  GoDsidering  the  nature  of  the  duties,  the  extent  of  the 
information,  and  the  solid  wisdom  and  experience  required  in  the  exe- 
cutive department,  no  one  can  reasonably  doubt  tlie  propriety  of  some 
qualification  of  age.  That  which  has  been  selected,  is  the  middle  age 
of  life,  by  which  period  the  character  and  talents  of  indindoals  are 
generally  known  and  fully  developed ;  and  opportooitiea  have  usually 
been  afforded  for  pubhc  service,  and  for  experience  in  the  public  conn- 
dls.  The  faculties  of  the  mind,  if  they  have  not  then  attained  to  their 
highest  maturity,  are  in  full  vigor,  and  hastening  towards  theur  ripest 
state.  The  judgment,  acting  upon  large  naterialB,  has,  by  that  time, 
attuned  a  solid  cast ;  and  the  principles  which  form  the  character,  and 
tlie  integrity  which  {^ves  lustre  to  the  virtues  of  life,  must  t^en,  if 
ever,  have  acquired  pubUo  confidence  and  approbation.' 

§  1479.  It  is  indispensable,  too,  that  the  preudent  should  be  a 
natoral-bom  citizen  of  the  United  States,  or  a  citizen  at  tlie  adoption 
of  the  constitution,  and  fi>r  fourteen  yeara  before  his  election.  This 
penmssion  of  a  naturalized  citizen  to  become  preudent  is  an  ezcepti<Hi 
from  the  great  fundamental  policy  of  oil  govemmenta,  to  exclude  foreign 
influence  from  their  executive  councils  and  duties.  It  was  doubtless 
introduced  (for  it  has  now  become  by  lapse  of  time  merely  nominal, 
and  will  soon  become  wholly  extinct)  out  of  respect  to  those  dJatiu- 
guisbed  revolutionary  patriots  who  were  bom  in  a  foreign  land,  and  yet 
had  entitled  themselves  to  high  honors  in  their  adopted  country.'  A 
postive  exclusion  of  them  from  the  office  would  have  been  unjust  to 
their  merits,  and  puuful  to  their  senubilities.  But  the  general  propri- 
ety of  the  exclusion  of  foreigners,  in  common  cases,  will  scarcely  be 
doubted  by  any  sound  statesman.  It  cuts  off  all  chances  for  ambitious 
foreigners,  who  might  otherwise  be  intriguing  for  the  office ;  and  inter- 
poses a  barrier  agunst  those  corrupt  interferences  of  foreign  govern- 
ments in  executive  elections,  which  have  inflicted  the  most  serious  evils 
npon  the  elective  monarchies  of  Europe.  Germany,  Poland,  and  even 
the  pontificate  of  Some,  are  sad,  but  instructive  examples  of  the 


■  See  1  Esnt'a  Comm.  Lect  13,  p.  173. 
'  Jonm.  of  ConreDtion,  S6T,  835, 361. 
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eadoring  iiiiBchie&  arismg  from  this  soarce.^  A  re«deiice  of  fbortflen 
ye&TB  in  the  Umted  States  is  also  made  an  indispensable  reqiuMte  for 
every  candidate ;  so  that  the  people  may  have  a  full  opportunity  to 
know  his  character  and  merits,  and  that  he  may  hare  mingled  in  tlie  dn- 
tiea,  and  felt  the  interests,  and  nnderstood  &.B  prindples,  and  nourished 
the  attachmenta,  belonging  to  every  <»tizen  in  a  republican  govemment' 
By  "  residence,"  in  the  constitntion,  is  to  be  understood,  not  an  abso- 
late  inhabitancy  vritlun  the  Umted  States  during  the  vrhole  period ;  but 
such  an  inhabitancy  as  includes  a  permanent  domical  in  the  United 
States.  No  one  has  supposed  that  a  temporary  absence  abroad  on 
pnblic  buuness,  and  especially  on  an  embassy  to  a  foreign  nation,  would 
interrupt  the  re«dence  of  a  citizen,  so  as  to  disqualify  him  for  office." 
If  the  vord  were  to  be  constmed  with  such  Btrictaess,  then  a  mere 
journey  through  any  foreign  adjacent  territory,  for  health  or  for  plea- 
sure, or  a  commorancy  there  for  a  ^ngle  day,  would  amount  to  a  di^ 
qualification.  Under  such  a  construction,  a  military  or  civil  officer, 
who  should  have  been  m  Canada  during  the  late  war  on  public  bad- 
ness, would  have  lost  his  eligibility.  The  true  sense  of  residence  in 
the  constatutdoQ  is  fixed  domicil,  or  being  out  of  the  United  States,  and 
settled  abroad  for  the  purpose  of  general  inhabitancy,  ammo  numendt, 
and  not  for  a  mere  temporary  and  fugitive  purpose,  m  &anBitu. 

§  1480.  The  next  clause  is,  '*  In  case  of  the  removal  of  the  presi- 
"  dent  from  office,  or  of  his  death,  rerignation,  or  inability  to  dia- 
"  charge  the  duties  of  the  said  office,  the  same  shall  devolve  on  the 
"  vice-president.  And  the  congress  may  by  law  provide  for  the  case 
*'  of  removal,  death,  resignation,  or  inability  of  the  president  and  vice- 
**  president,  declaring  what  officer  shall  then  act  as  presdent;  and 
'•  such  officer  shall  act  accordingly,  until  the  disability  be  removed,  or 
"  a  president  shaU  be  elected." 

§  1481.  The  original  scheme  of  the  constitution  did  not  embrace  (as 
has  been  already  stated)  the  appointment  of  any  vice-president ;  and 
in  case  of  the  death,  re^gnation,  or  disability  of  the  president,  the 
prerident  of  the  senate  was  to  perform  the  duties  of  his  office.*  The 
appointment  of  a  vice-pre»dent  was  carried  by  a  vote  of  tea  states  to 


■  1  Kent!  Comm.  Lcct  13,  p.  S5B ;  1  Tndk.  Black.  Comm.  App.  3 

•  Ibid. 

'  RawleoiiCcttBt.ch.  31,p-a8T. 

*  Jonnwl  of  CounntioD,  p.  23B,  3se. 
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one.^  Congress,  in  pursuance  of  the  power  here  given,  have  provided 
that  in  case  of  the  removal,  death,  resignation,  or  inability  of  the 
president  and  vice-president,  the  president  of  the  senate  pro  temporal, 
and  in  case  there  shall  be  no  president,  then  the  speaker  of  the  house 
of  representatives  for  the  time  being  shall  act  as  president,  until  the 
disability  be  removed,  or  a  pieeident  shall  be  elected.^ 

§  1482.  No  provision  seems  to  he  made,  or  at  least  directly  made, 
for  the  case  of  the  non-elecHon  of  any  president  and  vice-president  at 
the  period  prescribed  by  the  constitution.  The  case  of  a  vacuicy  by 
removal,  death,  or  resignation,  is  expressly  provided  for ;  but  not  of  a 
vacancy  by  the  expiration  of  the  official  term  of  office.  A  learned 
commentator  has  thonght,  that  such  a  case  is  not  likely  to  happen, 
until  the  people  of  the  United  States  shall  be  veary  of  the  constitution 
and  government,  and  ^hall  adopt  this  method  of  putting  a  period  to 
both  ;  a  mode  of  dissolution  which  seems,  from  its  peaceable  character, 
to  recommend  itself  to  his  mind,  as  fit  for  such  a  criaa."  But  no 
absolute  dissolution  of  the  government  would  constitutionally  take 
place  by  such  a  non-election.  The  only  effect  would  be,  a  suspension 
of  the  powers  of  the  executive  part  of  the  government,  and  incident- 
ally of  the  legislative  powers,  until  a  new  election  to  the  pmsidency 
should  take  place  at  the  next  constitutional  period ;  an  evil  of  very 
great  magnitude,  but  not  equal  to  a  positive  extinguishment  of  the 
constitution.  But  the  event  of  a  non-election  may  arise,  without  any 
intention  on  the  part  of  the  people  to  dissolve  the  government.  Sup- 
pose there  should  be  three  candidates  for  the  presidency,  and  two  for 
the  vice-presidency,  each  of  whom  should  receive,  as  nearly  as  possi- 
ble, the  same  number  of  votes ;  which  party,  under  such  cireum- 
Btances,  is  bound  to  yield  up  its  own  preference  ?     May  not  each  feel 


'  Journal  of  CoDvenUoD,  p.  324, 333,  337. 

3  Act  of  lit  Marcb,  1792,  cb.  8,  ^  9.  If  the  office  ebould  devolre  on  the  speBker, 
after  die  congjesa,  for  which  the  last,  speaker  was  choecn,  had  expired,  and  before  the 
next  meeting  of  congress,  it  might  be  a.  qaesiion,  who  is  to  serve;  and  wbcdier  the 
vpeeker  of  tbe  bouse  of  represcntuiYes,  then  extinct,  could  be  deemed  the  penon 
inieDded.  I  Kent'ii  Corom.  Lect.  13,  p.  S60,  3(il .  In  order  to  provide  fbr  the  exigency 
of  aTacancjin  the  olSce  of  president  during  the  recess  of  congress,  it  baa  become  hbdbI 
for  the  vice-president,  a  few  dayi  before  the  tcnninatian  of  each  session  of  congtest,  to 
retire  from  the  chair  of  the  senate,  to  enable  iliat  body  to  elect  a  president  pro  toiipore, 
to  be  ready  to  act  in  any  case  of  emergency.    Bawle  on  Conat  ch.  5,  p,  57. 

'  1  Tack.  Black.  Comm.  App.  3!0. 
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equally  and  oonwiieQtloaely  the  duty  to  support  to  tbe  eod  of  the  con- 
test its.  own  favorite  oaadidate  in  the  hoase  of  repreaeatativeB  ?  Take 
another  cose.  Suppose  two  persons  should  recdre  a  majority  of  all 
the  Totes  for  the  prendency,  and  both  die  before  the  time  of  taking 
office,  or  even  before  the  votes  are  ascertuned  by  congress.  There  is 
nothing  incredible  in  the  snppo^tion  that  such  an  event  may  oconr. 
It  is  not  nearly  as  improbable  as  the  occurrence  of  the  death  of  three 
persons,  irho  had  held  the  office  of  president,  on  tbe  anniversary  of 
our  independence,  and  two  of  these  in  the  same  year.  In  each  of 
these  cases  there  wpnld  be  a  vacancy  in  the  office  of  prendent  and 
vice-president  by  mere  efflux  of  time ;  and  it  may  admit  of  doubt, 
whether  the  langaage  of  the  oonstitutioD  reaches  them.  If  the  vice- 
preadent  should  succeed  to  the  office  of  president,  he  will  continae  in 
it  until  the  regular  ez^oration  of  the  period  for  which  the  president 
was  chosen ;  fi>r  there  is  no  providon  for  the  choice  of  a  new  prerident, 
except  at  the  regular  period,  when  tfiere  is  a  vice-president  in  office ; 
and  none  Sir  the  chwca  of  a  vice-preudent,  except  when  a  president 
also  is  to  be  chocen.^ 

§  1483.  Congress,  however,  have  undertaken  to  provide  for  every 
ease  of  a  vacancy  both  of  the  offices  of  president  and  Tice-president ; 
and  have  declared  that,  in  such  an  event,  there  shall  immediately  be  a 
new  election  made,  in  the  manner  prescribed  by  the  act.'  How  far 
Snch  an  exercise  of  power  is  constitutional,  has  never  yet  been 
solemnly  presented  for  decidon.  The  point  was  hinted  at  in  some  of 
the  debates,  when  the  constitution  was  adopted;  and  it  was  then 
thought  to  be  susceptible  of  some  doubt.'  Every  ancere  fiiend  of 
Uie  conatitntion  will  naturally  feel  deeirouB  of  aph<4ding  the  power,  as 
for  as  he  constitutionally  may.^  But  it  would  be  more  satisfactory  to 
provide  for  the  case  by  some  suitable  amendment,  which  should  clear 
away  every  doubt,  and  thus  prevent  a  crisis  dangerous  to  cor  future 
peace,  if  not  tt>  the  existence  of  the  government. 
^  1484.  What  shall  be  the  proper  proof  of  the  rea^iation  of  the 


>  See  Kftwle  oq  Comtitntion,  ch.  S,  p.  56. 

*  ActonilHai«b,lTSS,ch.  8,  Ml. 

*  3  Elliot's  Debates,  359,  360. 

*  In  the  nriied  draft  of  tbe  coiutitiitioii,  tbe  dame  flood :  "And  inch  cfflc«r  ihan 
Mt  accordingly,  nntil  the  iimiiiiitj  htTotuynd,  or  thaptriod  fir  daeiaigaMlitrpntiAttt 
arrm;"  ind  the  latter  wordi  wen  than  altered,  «o  m  to  read,  " until  a  prmAatAall 
be  elected."    Jonrn.  of  Coovention,  361, 3SS- 
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president  or  vice-preddent,  or  of  their  refusal  to  accept  the  oflSce,  is 
left  open  by  the  conatitulion.  But  congreae,  with  great  wiadqm  and 
fbrecast,  hare  provided  that  it  shall  be  by  some  iastrumeDt  in  vriting, 
declaring  the  same,  sabscribed  by  the  party,  and  delivered  into  tiie 
<^ce  of  the  secretary  of  state.' 

§  1485.  The  next  clause  ia,  "The  president  shall,  at  stated  tunes^ 
*'  receive  for  his  sennoes  a  compensation,  which  shall  neither  be 
<'  increased  nor  ^miniahed  during  the  period  for  which  he  shall  hare 
"  been  elected ;  and  he  shall  not  receive  within  that  period  any  other 
"  emolument  from  the  United  States,  or  any  of  them." 

§  1486.  It  is  obvious  that,  without  due  attention  to  the  proper  sup' 
port  of  the  president,  the  separation  of  the  executive  from  the  legisla- 
tive department  would  be  merely  nominal  and  nugatory.  The  le^la- 
ture,  with  a  discretionary  power  over  his  salary  and  wiolament, 
would  soon  render  him  obsequious  to  their  will.  A  control  over  a 
man's  living  is  in  most  cases  a  control  over  his  actions.  To  act  upon 
any  other  view  of  the  subject  would  be  to  disregard  the  vraoe  of  expe- 
rience, and  the  operation  of  the  invariable  principles  which  regulate 
human  conduct.  There  are,  indeed,  men  who  could  neither  be 
distressed  nor  won  into  a  sacrifice  of  their  duty.  But  this  st«m 
virtue  is  the  growth  of  few  soils  ;  and  it  will  be  found  that  the  general 
lesson  of  human  life  is,  that  men  obey  their  interests ;  that  they  may 
be  driven  by  poverty  into  base  compliances,  or  tempted  by  largesses 
to  a  desertion  of  duty,^  Kor  have  there  been  wanting  examples  in 
our  own  conntry  of  the  intimidation  or  seduction  of  the  executive  by 
the  terrors  or  alloreiaenta  of  the  pecuniary  arrangements  of  the  legis- 
lative body.*  The  wisdom  of  this  clause  can  scarcely  be  too  Mghly 
commended.  The  legislature,  on  the  appointment  of  a  president,  is 
once  for  all  to  declare  what  shall  be  the  compensation  for  his  services 
during  the  time  for  which  be  shall  have  been  elected.  This  done, 
they  will  have  no  power  to  alter  it,  either  by  increase  or  dinunution, 
till  a  new  period  of  service  by  a  new  election  commences.  They  can 
neither  weaken  his  fortitude  by  operating  upon  his  necessities,  nor 
corrupt  his  integrity  by  appealing  to  his  avarice.    Keither  the  union, 


>  Act  of  lit  March,  lT93,ch.8,  ^  II. 
■  The  redenliit,  No.  73 ;  1  Eeat't  Comm.  Lect.  13,  p.  S63. 
'  Th«  F«d«r«lift,ITo.  73;  1  Keat's  Comm.  Lect- 13,  p.  sea;  1  Tack.  BUck.  Comm. 
App.  338, 334. 
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nor  any  of  its  membera,  will  be  at  liberty  to  gire,  nor  will  he  be  at 
liberty  to  receive,  any  other  emolument.  He  can,  of  course,  have  no 
pecuniary  inducement  to  renounce  or  desert  the  independence  intended 
for  him  by  the  constitution.'  The  salary  of  the  first  prendent  was 
fixed  by  congress  at  the  sum  of  twenty-five  thousand  dollars  per 
annum,  and  of  the  vice-president  at  five  thousand  dollars.^  And,  to 
prevent  any  difficulty  as  to  fiitare  presidenta,  congress,  by  a  permanent 
act,  a  few  years  afterwards  established  the  same  compensation  for  all 
future  presidents  and  vice-presidents."  So  that,  unless  some  great 
changes  should  intervene,  the  independence  of  the  executive  is  pe^ 
manently  secured  by  an  adequate  mfdntenance ;  and  it  can  scarcely 
be  diminished,  unless  some  future  executive  shall  basely  betray  his 
duty  to  his  successor. 

5  1487.  The  next  claifse  is,  "  Before  he  enters  on  the  execution  of 
"  his  office,  he  shall  take  the  following  oath  or  affirmation :  I  do 
"  solemnly  swear  (or  affirm)  that  I  will  f^thfuUy  execute  the  office  of 
"  President  of  the  United  States,  and  will,  to  the  best  of  my  abifity, 
"  preserve,  protect,  and  defend  the  constitution  of  the  United  States." 

§  1488.  There  ia  little  need  of  commentaiy  upon  this  clause.  No 
man  can  well  doubt  the  propriety  of  placing  a  president  of  the  United 
States  under  the  most  solemn  obligations  to  preserve,  protect,  and 
defend  the  constitution.  It  is  a  suitable  pledge  of  his  fidelity  and 
responsibility  to  his  country ;  and  creates  upon  his  conscience  a  deep 
sense  of  duty,  by  an  appeal,  at  once  in  the  presence  of  God  and  man, 
to  the  most  sacred  and  solemn  sanctions  which  can  operate  upon  the 
human  mind.* 


1  The  Federalist,  No- 73. 

*  Act  of  a4th  September,  ITS9,  ch.  IS- 
»  Act  of  IBth  of  February,  1793,  ch.  3. 

*  See  Joamal  of  ConventioD,  S2S,  !96, 361, 9B3. 
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CHAPTER  XXXVn. 

EXECUTIVE  —  POWERS  AND   DUTIES. 

5  1489.  Ha  VINO  thus  conaidered  the  maimer  in  ■which  the  executive 
department  is  organized,  the  next  inqiurjr  is  as  to  the  powers  with 
which  it  ia  entrusted.  These,  and  the  corresponding  duties,  are  enu- 
merated in  the  second  and  third  sectioue  of  the  second  article  of  the 
constitution. 

§  1490.  The  first  clause  of  the  second  section  is,  *'  The  President 
shall  he  commander-in-chief  of  the  army  and  nav;  of  the  United 
States,  and  of  the  militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States.'  He  ma;  require  the  opinion 
in  writing  of  the  principal  officer  in  each  of  the  executive  depart- 
ments, upon  any  subject  relating  to  the  duties  of  their  respective 
offices.  And  be  shall  have  power  to  grant  repneves  uid  pardons 
for  offences  against  the  United  States,  except  in  cases  of  impeach- 
ment." 

§  1491.  The  command  and  application  of  the  public  force,  to 
execute  the  laws,  to  maintain  peace,  uid  to  resist  foreign  invasion,  are 
powers  so  obviously  of  an  executive  nature,  and  reqvure  the  exercise 
of  qualities  so  peculiarly  adapted  to  this  department,  that  awell-organ-  , 
ised  government  can  scarcely  e^st,  when  they  are  taken  away  from 
it.'  Of  all  the  cases  and  concerns  of  government,  the  liUrection  of 
war  most  pecnlisrly  demands  those  qualities  which  distinguish  the 
exercise  of  power  by  a  single  hand.^  Unity  of  plan,  promptitude, 
activity,  and  deciuon,  are  indispensable  to  aucceas ;  and  these  can 
scarcely  exist,  except  when  a  single  ma^trate  is  entrusted  exclusively 
with  the  power.  Even  the  coupling  of  the  authority  of  an  executive 
council  with   him,   in  the   exercise  of  such   powers,  enfeebles   the 


■  See  Journal  of  Conventioii,  9SS,  S95, 362, 383. 
'  1  Keat'e  Comm.  Lect  13,  p.  864 ;  8  EUiot'a  Deb.  1 
*  The  Fedenlist,  No.  74;  3  Elliot't  Debfttea,  103. 
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system,  dirides  the  reapon^bility,  and  not  tmfreqnentl;  defeats  ever; 
energetic  measure.  Tinudit;,  indecision,  obs^uacy,  and  pride  of 
opinion,  must  nungle  in  all  such  councils,  and  infuse  a  torpor  and  slug- 
^hnesB,  desbrnotive  of  all  militaiy  operations.  Indeed,  there  would 
seem  to  be  little  reason  to  enforce  the  propriety  of  giving  this  power 
to  ite  executive  department,  (whatever  may  be  its  actual  organizar 
taon,)  since  it  is  in  exact  coincidence  with  the  provisions  of  our  state 
constitutions;  and  therefore  seems  to  be  universally  deemed  safe,  if 
not  vital  to  the  system. 

§  1492.  Yet  the  clause  did  not  wholly  escape  ammadTenion  in  the 
state  conventions.  The  propriety  of  admitting  the  president  to  be 
commander-in-chief,  so  far  as  to  ^ve  orders,  and  have  a  general  super- 
intendency,  was  admitted.  But  it  was  urged,  that  it  would  be  dangei> 
ous  to  let  him  command  in  person,  without  any  restraint,  as  ha  might 
make  a  bad  use  of  it.  The  consent  of  both  houses  of  congress  ought, 
therefore,  to  be  required,  before  he  should  take  the  actual  command.^ 
The  answer  then  given  was,  that  though  the  president  might,  there 
was  no  necessity  that  he  should,  take  the  command  in  person ;  and 
there  was  no  probability  that  he  would  do  so,  except  in  extraordinary 
emergencies,  and  when  he  was  possessed  of  superior  military  talents.^ 
But  if  his  assuming  the  actual  command  depended  upon  the  assent  of 
congress,  what  was  to  be  done  when  an  invasion  or  insurrection  took 
place  during  the  recess  of  congress  ?  Besides,  the  very  power  of 
restraint  might  be  so  employed  as  to  cripple  the  executive  department, 
when  filled  by  a  man  of  extraordinary  military  genius.  The  power  of 
the  president,  too,  might  well  be  deemed  safe  ;  since  he  could  not,  of 
himself,  declare  war,  nuse  armies,  or  call  forth  the  militia,  or  appro- 
priate money  for  the  purpose  ;  for  these  powers  all  belonged  to  con- 
gress.^ In  Great  Briton,  the  king  is  not  only  commander-in-chief  of 
the  army  and  navy  and  miUtia,  but  he  can  declare  war ;  and,  in  time 
of  war,  can  raise  armies  and  navies,  and  call  forth  the  militia  of  his 
own  mere  will.*  So  that  (to  use  the  words  of  Mr.  Justice  Blackstone) 
the  sole  supreme  government  and  command  of  the  militia  within  all  his 
majesty's  realms  and  dominions,  and  of  all  forces  by  sea  and  land,  and 
of  all  foria  and  places  of  strength,  ever  was  and  is  the  undoubted  right 


1  S  Elliot'*  DelMtM,  365 ;  See  aUo  3  Elliot's  Deb.  IDS. 

*  9  EUMi  Debates,  366.  ■  3  Elliot'*  D«IaMa,  103. 

•  3  EUiof  I  DdMtea,  103 ;  1  BUui.  C<Hnm.  36!,  408  to  491 . 
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of  lug  nujeaty ;  and  both  houses  w  ather  house  of  pariiament  cannot 
nor  oa^t  to  pretend  to  the  sune.'  The  only  power  of  check  b;  par- 
Itametit  is  the  refoaal  of  aappliea ;  and  this  is  fbimd  to  be  abimdanUT 
nficieDt  to  protect  the  oatioD  agunst  anj  mr  agabst  the  eeiiBe  of  the 
natkm,  or  any  serious  abnse  of  the  power  in  modem  timea.* 

§  1493.  The  next  proviuon  is  as  to  the  power  of  the  [M«adeat  to 
require  the  opinions  in  writing  of  the  heads  of  the  executive  depart 
mentfl.  It  has  been  remarked,  that  tiua  is  a  mere  redondancj^,  and 
the  right  would  result  from  the  very  nature  of  the  office.'  Still,  it  ii 
not  without  use,  as  it  imposes  a  more  strict  reeponubility,  and  recog- 
nizes a  public  duty  of  high  importance  and  value  in  critical  times.  It 
has,  in  the  progress  of  the  government,  been  repeatedly  acted  upon ; 
but  by  no  president  with  more  wisdom  and  propriety  than  by  president 
Washington.* 

§  1494.  The  next  power  is,  "to  grant  reprieves  and  pardons."  It 
has  been  said  by  the  Marquis  Beccaria,  that  the  power  (rf*  pard<m  does 
not  exist  under  a  perfect  administration  of  die  laws ;  and  that  the 
admission  of  the  power  is  a  tacit  acknowledgmmt  of  the  infirmity  of 
the  course  of  justice.'   But  if  this  be  a  defect  at  all,  it  arises  from  the 


■  1  Black.  Comn.  ses,  3&3. 

■  Daring  the  war  with  Gmt  Britain  <ii  ISIS,  it  was  qaoUoiied  whetlieT  the  pieudmt 
Mold  delegate  hi»  right  to  command  the  uilitiB,  bj  aathoriiing  anoiheT  (Acer  to  con- 
mand  them,  when  thej  wen  called  into  the  public  lervice.  (S  Maai-  Reports,  Sts,  S50.) 
If  he  cannot,  this  extraordinarj  nuolt  would  follow,  that  if  different  detacbmeDts  of 
militia  were  called  onl,  he  could  not,  except  in  pereon,  command  anj  of  them  ;  and  if 
tbey  were  to  act  together,  uo  officer  coold  be  appointed  to  command  them  in  hit  absence. 
In  the  Peanaflvanian  iniurreotion,  in  1T94,  President  Washington  called  oat  &o  militia 
of  the  adjacent  itatea  of  New  Jersey,  Maryland,  and  Virginia,  aawell  as  of  Pennsjlvania; 
and  all  the  troops,  to  called  out,  acted  tioder  the  orders  of  the  goTemor  of  Virginia,  on 
whom  the  president  conferred  the  chief  command  dnring  bis  absence.  Bawle  on  the 
Const,  ch.  20,  p,  193.  It  was  a  practical  afBrmation  of  the  authority,  and  waa  sot  con- 
letted-    See  also  5  Manball's  Life  of  Washiagton,  ch.  S,  p.  5S0,  9S4,  5BB,  BBS. 

'  The  Federalist,  No.  T4.    See  Jonmal  of  CouTention,  S29,  3!6,  342. 

'  Mr.  JefTcrson  hae  informed  as  (hat,  in  Washington's  administration,  for  measaret  of 
impcHlance  or  diSlcull;,  •  consultation  was  held  widi  the  heads  of  the  deparUnenta, 
eilber  assemhled,  or  bj  talcing  their  opinions  separatelj,  in  conversation  or  in  wriliug. 
In  bis  own  adminiHtnitiOD,  be  followed  the  practice  of  assembling  the  heads  of  depait- 
mcnts,  as  a  cabinet  council.  Bat  he  has  added,  that  he  thinks  the  course  of  requiring  the 
separate  opinion  in  writing  of  each  bend  of  a  department  is  most  stricllj  in  (he  spirit  of 
the  constitution ;  for  the  other  does,  in  fact,  Iransibnn  the  executive  into  a  dicectorv. 
1  Jefferson's  Corresp.  143, 144. 

*  Beccaria,  ch.  46 ;  1  Kent's  Comm.  Lcct.  19,  p.  266;  *  BlacL  Camm.  a07 ;  S  Wil- 
ton's Law  Lect  193  to  198. 
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infirmity  of  hnman  catore  generally ;  and,  in  Qas  view,  is  no  more 
objectionable  than  any  other  power  of  government ;  for  every  sack 
power,  in  some  sort,  ariaee  from  human  infirmity.  But  if  it  be  meant, 
that  it  is  an  imperfection  in  human  legidation  to  admit  the  power  of 
pardon  in  any  case,  the  propoeiticm  may  well  be  denied,  and  aoma 
proof,  at  least,  be  required  of  its  sober  reality.  The  common  Bfgn- 
ment  is,  that  where  panishinentH  are  mild,  they  ought  to  be  certain ; 
and  that  the  clemency  of  the  chief  magistrate  is  a  tacit  disapprobatioB 
<^  the  laws.  But  surely  no  man  in  bis  senses  will  contend  that  any 
system  of  laws  can  provide,  for  every  possible  shade  of  guilt,  a  pro- 
portionate degree  of  punishment.  The  most  tiiat  ever  has  been  and 
over  can  be  done,  is  to  provide  for  the  puniahment  of  dimes  by  some 
general  rales,  and  witbin  some  general  limitations.  The  total  exclu- 
ffioa  of  all  power  of  pardon  would  necessarily  inlavduce  a  very  danger- 
om  power  in  judges  and  juries,  of  following  the  spirit,  rather  than  the 
letter  of  (be  laws ;  or,  out  of  humanity,  of  sufiering  real  offenders 
wholly  to  escape  ponishment ;  or  else  it  must  be  bolden  (what  no  man 
will  seriously  avow)  that  the  situation  and  circumstances  of  the  ofiender, 
titongh  they  alter  not  the  essence  of  the  ofibnce,  ought  to  make  no 
distinction  in  the  punishment.'  There  are  not  only  various  gradations  of 
guilt  in  the  commission  of  the  same  crime,  which  are  not  susceptible  of 
any  previous  enumeration  and  definition ;  but  the  proofs  must,  in  many 
cases,  be  imperfect  in  tbeir  own  nature,  not  only  as  to  the  aetnal  coDt 
mission  of  the  offence,  bat  also  as  to  the  aggravating  or  mitigating 
circiunstuices.  In  many  cases,  convictions  must  be  founded  ap<XL 
presumptions  and  probabilities.  Would  it  not  be  at  once  unjust  tmd 
nnreascHiable  to  exclude  all  means  of  mitigating  punishment,  vihea 
subsequent  inquiries  should  demonstrate  that  the  accusation  was  wholly 
unfounded,  or  the  crime  greatly  diminished  in  point  of  atrocity  and 
aggravation,  &om  what  the  evidence  at  tbe  trial  seemed  to  establish  { 
A.  power  to  pwdon  seems,  indeed,  indispensable  under  the  most  correct 
administration  of  tiie  law  by  human  tribunals ;  since,  otherwise,  men 
would  sometimes  fall  a  prey  to  tbe  viadictiveness  of  accusers,  Ae 
inaccuracy  of  testimimy,  and  the  fallibility  of  jurors  and  courts.' 
Besides,  the  law  may  be  broken,  and  yet  the  o^nder  be  placed  in 
such  circumstances  that  he  will  stand,  in  a  great  measure,  and  perhaps 


4  Black.  Oomm.  397.  *  1  Kent')  Comm.  Lect  13,  p.  SSE. 
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whoUj,  excused  in  moral  and  general  justice,  tbongh  not  in  the  atrict- 
nesB  of  the  lav.  What  then  is  to  be  done  7  Is  he  to  be  acquitted 
agunst  the  law ;  or  convicted,  and  to  suffer  punishment  infinitely 
beyond  his  deaerte  T  If  an  arbitrary  power  is  to  be  given  to  meet 
Buoh  cases,  where  can  it  be  so  properly  lodged  as  in  the  execndve 
department  ? ' 

§  1495.  Mr.  Justice  Blackstone  says,  tihat  "  in  democracies  this 
power  of  pardon  can  never  subust ;  for  there  nothing  higher  is 
acknowledged  than  the  magistrate  who  admiiusten  the  laws ;  and  it 
would  be  impolitic  for  the  power  of  judging  and  of  pardoning  to 
centre  in  one  and  the  same  person.  This  (as  the  president  Montes- 
qmeu  observes)  '  would  oblige  him  very  often  to  contradict  himself, 
to  make  and  unmake  his  decisions.  It  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  the  people,  as  they  would  find  it 
difficult  to  tell  whether  a  prisoner  was  discharged  by  his  innocence  or 
obttuned  a  pardon  through  favor."  ^  And  hence  he  deduces  the  supe- 
riority of  a  monarchical  government ;  because,  in  monarchies,  the  king 
acts  in, a  superior  sphere,  and  may,  therefore,  safely  be  trusted  with 
the  power' of  pardon,  and  it  becomes  a  source  of  personal  loyalty  and 
affecldon.* 

§  1496.  But  surely  this  reasoning  is  extremely  forced  and  artificial. 
In  the  first  place,  there  is  no  more  difficulty  or  absurdly  in  a  democracy 
than  in  a  monarchy  in  such  cases,  if  the  power  of  judging  and  par- 
domng  be  in  the  same  hands ;  as,  if  the  monarch  be  at  once  the  judge 
and  the  person  who  pardons.  And  Montesquieu's  reasoning  is  in  fact 
addressed  to  this  very  case  of  a  monarch,  who  is  at  once  the  judge 
and  dispenaer  of  pardons.'    In  the  next  place,  there  is  no  inconust- 


1  Mr.  Chancellor  Kent  has  placed  ihs  general  leoeomng  in  a  jnst  light.  "  Were  it 
powiUe,"  sa^  be,  "  in  ereiy  inatance,  to  maiutiun  a  jnst  propordon  between  the  crime 
'  and  (he  penalt;,  and  were  the  rules  of  testimoti?  and  the  modi  of  trial  bo  perfect  at  to 
preclude  mutake  or  injuitice,  there  'noold  be  some  color  for  the  admiwion  of  this 
^Beccaria'a)  plamible  theory.  But  even  in  that  case  policy  wonid  sometimea  require  a 
remiasion  of  a  pnniihment,  atrictly  due  for  a  crime  certainly  aacertalned.  The  very 
nodon  of  mercy  implies  tbe  accuracy  of  the  claims  of  justice."  "  What  should  we  say 
lof  a  government,  which  purported  to  act  npon  mere  human  jusdcs,  excluding  aU  opera- 
tiona  of  mercy  in  all  cases !  An  inexorable  goTemment  would  scarcely  be  more  pnise- 
worthy  than  a  despotjam.    It  would  be  intolerable  and  unchristian. 

■  MoDte6q.8piritorLaws,B.6,ch.S.  >  4  Black.  Comm.397,  S9S. 

*  4  Black-  Comm.  397, 39B.  '  Montesq.  B.  6,  ch.  5. 

•  1  Kent't  Conuo.  Led.  13,  p.  US. 
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«ncy  in  a  democracy,  any  more  than  in  a  monarchy,  in  entnutiug  one 
ma^tiate  with  a  power  to  try  the  caaee  and  another  with  a  power  to 
pardon.  The  one  power  is  not  incidental  to,  bat  in  contrast  with  the 
other.  Nor,  if  botii  powers  were  lodged  in  the  same  magbtrate, 
wonld  there  be  any  danger  of  their  being  neoesBarily  confounded ;  for 
they  may  be  required  to  be  acted  npon  separately,  and  at  di&rent 
times,  BO  as  to  be  knowp  as  dialiQct  prerogatives.  Sut,  in  point  of 
fact,  no  sach  resBomng  has  the  slightest  application  to  the  American 
gOTemmenta,  or  indeed  to  any  others  where  there  is  a  separation  of  the 
general  departments  of  government,  le^ative,  jadioi^,  and  ezecntire, 
and  the  powers  of  each  are  adminiatered  by  distinct  persona.  What 
difficulty  is  there  in  the  people  delegating  the  ju^cial  power  to  one  body 
of  ma^tratea  and  the  power  of  pardon  to  another,  in  a  republic,  any 
more  than  there  is  in  the  king's  delegating  the  judicial  power  to 
magistrates  and  reserving  the  pardoning  power  to  himself,  in  a 
monarchy  ?  ^  In  truth,  the  learned  author,  in  his  exb'eme  detdre  to 
raeommend  a  kingly  form  of  government,  seems  on  this,  as  on  many 
other  occamons,  to  have  been  misled  into  the  most  loose  and  inoonclosive 
itatemeatE.  There  is  not  a  nngle  state  in  the  union  in  which  there  is 
not,  by  its  constitution,  a  power  of  pardon  lodged  in  some  one  depart- 
ment of  government,  distinct  from  the  judioial.^  And  llie  power  of 
remitting  penalties  is,  in  some  cases,  even  in  Engluid,  entrusted  to 
judicial  officers.^ 

§  1497.  So  iar  firom  the  power  of  pardon  being  incompatible  with 
the  fundamental  piinciplei  of  a  republic,  it  may  be  boldly  asserted  to 
be  peculiarly  appropriate  and  s^e  in  all  &ee  states ;  because  tiie 
power  can  there  be  guarded  by  a  just  respcmsibility  Sar  its  exercise.* 
little  room  will  be  left  for  favoritism,  personal  cajnice,  or  personal 
resentment.  If  tite  power  should  ever  be  abused,  it  would  be  far  leas 
likely  to  occur  in  oppoutioa  than  in  obedience  to  the  will  of  the 
people.  The  danger  is  not,  that  in  republics  the  victimB  of  the  law 
will  too  often  escape  punishment  by  a  pardon ;  but  that  the  power  will 


'  Mr.  lUwle'B  TemaAs  npon  this  subject  are  pccaliarly  valaablc,  from  tbeir  ttcaiacj, 
pbilosopbiMl  spirit,  and  deuiuff  of  atuement.  Bawle  on  ConiL  ch.  IT,  p.  174 
to  ITT. 

*  1  Tocket's  BtMck.  Comm.  App.  »31 ;  1  Wikon'i  L«w  L«ct.  193  to  SOO. 

*  Buon'a  Abridg.  Court  of  Exduqaer,  B. 
'  1  Eent'i  CoBm.  Lect  13,  p.  IM. 


,.  Google 


310  coNSTmmoH  op  the  totitbd  btatbs.         [book  m. 

not  be  anfficiently  exerted  in  cases  where  pablic  feeling  accompames 
die  proeecution,  and  assigne  the  ultimate  doom  to  persons  who  have 
been  convicted  apon  slender  testimony  or  popular  aospictona. 

§  1498.  The  power  to  pardon,  then,  being  a  fit  one  to  be  entrusted 
to  all  govemmente,  hunumitj  and  sound  policy  dictate  that  this 
benign  prerogative  should  be  as  little  as  possible  fettered  or  embar* 
rassed.  The  ciimmal  code  of  07017  country  partakes  so  much  of 
necessary  severity,  that,  without  an  easy  access  to  ezceptions  in  favor 
of  unfortunate  guilt,  justice  would  assume  an  aspect  too  sanguinary 
and  cruel.  The  only  question  is,  in  what  department  of  the  govern- 
ment it  can  be  most  safely  lodged  ;  and  that  must  piincipally  refer  to 
ihe  executive  or  le^psladve  department.  The  reasoning  in  faror  of 
vesting  it  in  the  executive  department  may  be  thus  stated.  A  sense 
of  responubility  is  always  strongest  in  proportion  as  it  is  undivided, 
A  ^gle  person  would,  therefore,  be  most  ready  to  attend  to  the  force 
of  those  motives  which  might  plead  for  a  mitigation  of  the  rigor  of 
the  law  ;  and  the  least  apt  to  yield  to  considerations  wluch  were  cal- 
ctdated  to  shelter  a  fit  object  of  its  vengeance.  The  consciousness, 
that  the  life  or  happiness  of  an  offender  was  exclusively  within  his 
discretion,  would  inspire  Bcrupulonsness  and  caution ;  and  the  dread 
of  being  accused  of  weakness  or  connivance  would  beget  circumspec- 
,tion  of  a  different  sort.  On  the  other  hwid,  as  men  generally  derive 
confidence  from  numbers,  a  large  assembly  might  naturally  encourage 
each  other  in  acts  of  obduracy,  as  no  one  would  feel  much  apprehen* 
aon  of  public  censure.'  A  public  body,  too,  ordinarily  engaged  in 
other  duties,  would  bo  little  apt  to  sift  cases  of  this  sort  thoroughly  to 
the  bottom,  and  would  be  disposed  to  yield  to  the  solicitations  or  be 
guided  by  the  prejudices  of  a  few ;  and  thus  shelter  their  own  acts,  of 
yielding  too  much  or  too  littie,  under  the  common  apology  of  igno- 
rance or  confidence.  A  mngle  ma^trate  would  be  compelled  to 
search,  and  act  upon  his  own  responsibiH^ ;  and,  therefore,  would  be 
at  once  a  more  enlightened  dispenser  of  mercy  and  a  more  firm  adnu- 
nistrator  of  public  justice. 

§  1499.  There  are  probably  few  persons  now  who  would  not  con- 
sider the  power  of  pardon,  in  ordinary  cases,  as  best  deposited  with 
ihe  prendent.     But  the  expediency  of  vesting  it  in  him  in  any  cases, 


:>.74.    See  a '^nison'g  Lav  Lect  ]3B  to  SOO. 
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and  eBpetnall;  in  cases  of  tresBon,  was  doubted  at  the  time  of  adopt- 
ing the  constitntioD ;  and  it  was  then  urged,  that  it  ought  at  least,  in 
cases  of  treason,  to  be  vested  in  one  or  both  branches  of  Hie  legiala^ 
tnre.'  That  there  are  strong  reasons,  which  may  be  assigned  in  f&ror 
of  vesting  the  power  in  congress  in  cases  of  treasoD,  need  not  be 
denied.  Ab  treason  is  a  cnme  levelled  at  the  immediate  existence  of 
society,  when  the  laws  have  once  ascertiuned  the  guilt  of  the  offender, 
tiiere  would  seem  to  be  a  fitness  in  referring  the  expediency  of  an  act 
of  mercy  towards  him  to  the  judgment  <^  the  legislature.^  Bat  there 
are  strong  reasons  also  agunst  it.  EveD  in  such  cases,  a  angle 
nagistrate  of  prudence  and  sottnd  sense  would  be  better  fitted  than 
a  nnmerons  assembly,  in  snch  delicate  conjunctures,  to  weigh  the  mo- 
tives  for  and  agui^  the  remission  of  the  punisliment,  and  to  ascert^ 
all  the  facts  without  due  influence.  The  responsibility  would  be  more 
felt  and  more  direct.  Treason,  too,  is  a  crime  tliat  will  often  be  con- 
nected with  seditions,  embracing  a  large  portion  of  a  particular  com- 
munity ;  and  might,  under  such  circumstances,  and  especially  where 
parties  were  nearly  poised,  find  &iends  and  favorites,  as  well  as  ene* 
mies  and  opponents,  in  the  councils  of  the  nation."  So  that  the  chuice 
of  an  impartial  judgment  might  be  less  probable  is  such  bodies  than  in 
a  nngle  person  at  the  head  of  the  nation. 

'  §  1600.  A  still  more  satis&ctory  reason  is,  that  the  le^lature  is 
not  always  in  sessioD ;  and  that  their  proceedings  must  be  neoessaiily 
slow,  and  are  generally  not  completed  until  after  long  delays.  The 
inexpediency  of  deferring  the  execation  of  uiy  criminal  sentence, 
until  a  long  and  indefinite  time  after  a  conviction,  is  felt  in  fdl  commu- 
nities. It  destroys  one  of  the  best  effoctB  of  pnnishment,  that  which 
arises  &om  a  prompt  and  certun  administration  of  jostice  following 
close  upon  the  offence.  If  the  le^lature  is  invested  with  the  autiior- 
ity  to  pardon,  it  is  obviously  indispensable  that  no  sentence  can  be 
properly  executed,  at  least  in  capital  cases,  until  they  have  had  lame 
to  act.  And  a  mere  postponement  of  the  subject,  £rom  sesffiqp  to 
session,  would  be  naturally  sought  by  all  those  who  favored  the  con- 
vict, and  yet  doubted  the  success  of  his  application.  In  many  cases 
delay  would  be  equivalent  to  a  pardon,  as  to  its  influence  upon  public 
opinion,  either  in  weakening  the  detestation  of  the  crime  or  enaonrag- 


'  3  Blliot'a  Debutes,  366 ;  The  Federalist,  No.  74. 

'  The  Fcderalin,  No.  74.  *  Ibid. ;  Bawl*  on  Conit.  gIl  17,  p.  17a 
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ing  the  eotnmianon  of  it.  Bnt  the  principal  argament  for  reponng 
the  power  of  pardon  in  the  executjre  ma^trate,  in  caseH  of  treaaon, 
is,  tii&t  in  seaBona  of  insurrection  or  rebellion  there  are  critical 
momenta,  when  a  iTell-timed  ofier  of  pardon  to  the  ioaargentB  or  rebels 
ma;  restore  the  tranquillity  of  tiie  commonwealth ;  and  if  these  ar6 
suffered  to  pass  unimproved,  it  may  be  imposable  afterwards  to  inter- 
pose wit^  the  same  success.  The  dilatory  process  of  convening  the 
legislature,  or  one  of  the  branches,  fi>r  the  purpose  of  sanctioning  such 
a  measure,  would  frequentiy  be  the  loss  of  the  golden  opportomt^. 
The  loss  of  a  week,  of  a  day,  or  even  of  an  hour,  may  sometimes 
prove  fatal.  If  a  discretionary  power  were  confided  to  the  prendent, 
to  act  m  such  emergencies,  it  would  greatiy  diminish  the  importance 
of  the  restriction.  And  it  would  ge&eraliy  be  impc^tio  to  hold  oat, 
either  by  the  constitution  or  by  law,  a  prospect  of  impunity,  by  con- 
fiding the  exercise  of  the  power  to  the  executive  in  special  cases ; 
since  it  nught  be  conatmed  into  an  argument  of  timidity  or  weakness, 
and  time  have  a  tendency  to  embolden  guilt.'  In  point  of  fact,  the 
power  has  always  been  found  safe  in  the  hands  of  the  state  executives, 
in  treason  as  well  as  in  other  cases ;  and  there  can  be  no  practical 
reason  why  it  Aould  not  be  equally  safe  with  the  executive  of  the' 
mtion.' 

^  1501.  There  is  an  exception  to  tiie  power  of  pardon,  that  it  shall 
not  extend  to  cases  of  impeachment,  wUch  takes  from  the  preadent 
every  temptation  to  abuse  it  in  cases  of  pt^tioal  and  official  offences 
by  persons  in  the  public  sernce.  The  power  of  impeachment  will 
generally  be  applied  to  persons  holding  high  offices  under  the  govern- 
ment ;  and  it  is  of  great  consequence,  that  the  president  should  not 
have  &»  power  of  preventing  a  thorough  investigation  of  their  con- 
duct, or  of  securing  them  agunst  the  disgrace  of  a  public  conviction 
by  impeachment,  if  they  should  deserve  it.  The  ctmstitntion  has, 
therefore,  wisely  interposed  this  check  upon  his  power,  so  tint  he  can- 
not,Ay  any  corrupt  coalition  with  favorites,  or  dependents  in  high 
offices,  screen  tbem  &om  punishment.^ 

^  1502.  In  Eng^d,  (fi«m  which  this  exception  was  probably  bor- 


>  The  Fedemliat,  Ho.  T4  j  3  Elliot'*  Debate*,  105, 106,  lOT. 
*  Tbe  fedenlitt.N*.  «4{  3  EUiot'i  Debida,  105,  IMj  I  Twitr't  Black.  Comn. 
App.  331. 
'  1  Eant>i  Connn.  Lect.  13,  p.  S«6. 
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nmed)  no  pardon  can  be  pleaded  in  bar  oC  so  impeaohment.  Bnt 
Hm  king  may,  after  oonviction  upon  an  impeachment,  pardon  the 
ofiender.  Hia  prerogative,  therefore,  cannot  prevent  the  disgrace  of 
a  conviction ;  but  it  may  avert  its  efiecto,  and  restore  the  ofiender  to 
hia  credit^  The  president  poeseaaes  no  such  pover  in  any  case  of 
impeaohment ;  and,  as  the  judgment  upon  a  conviction  extends  no 
&rther  than  to  a  removal  from  ofSoe,  and  disqualification  to  kdd 
office,  there  is  not  the  same  reason  for  ita  exercise  alter  conviction,  as 
there  is  in  England  >  unce  (aa  ve  have  seen}  the  judgment  there,  so 
that  it  doea  not  exceed  what  is  allowed  by  law,  lies  wholly  in  the 
breast  of  the  house  of  lords,  as  to  its  nature  and  extent,  and  may,  in 
many  cases,  not  only  reach  the  life,  but  the  whole  fortune  of  the 
oKuder. 

§  1503.  It  would  seem  to  result  from  the  principle  on  irtiich  the 
power  of  each  branch  of  the  leg^ture  to  punish  for  contempta  is 
founded,  that  the  executive  au&ority  cannot  interpose  between  them 
and  the  offender.  The  mun  object  is  to  secure  a  purity,  independence, 
and  ability  of  the  le^lature,  adequate  to  the  discharge  of  all  their 
duties.  If  they  can  be  overawed  by  force,  or  corrupted  by  largesses, 
or  interrupted  in  their  proceedings  by  violence,  without  the  means  ol 
self-protection,  it  is  obvious,  that  they  will  soon  be  found  incapable  of 
le^slating  with  wisdom  or  independence.  If  the  executive  should 
poaeesa  the  power  of  pardomng  any  such  ofTender,  they  would  be 
wholly  depet^Bt  upon  his  good  will  and  pleasure  for  the  exercise  of 
their  own  powers.  Thus,  in  effect,  the  rt^ts  of  the  people  entmated 
to  them  would  be  placed  in  perpetual  jeopardy.  The  coostitutitm  is 
silent  in  respect  to  the  right  of  granting  pardms  in  such  cases,  aa  it 
ia  in  respect  to  the  jurisdiction  to  punish  for  contempts.  '  The  latter 
arises  by  implication ;  and  to  make  it  eSectoal,  the  former  is  excluded 
by  implication.' 

§  1604.  Subject  to  these  exceptions,  (and  perhaps  there  may  be 
others  of  a  like  nature  standing  on  apecial  grounds,)  the  power  at 
pardon  is  general  and  unqualified,  reaching  from  the  Idghest  to  the 
lowest  olfonces.  The  power  of  remisaon  of  finea,  penalties,  and  for- 
feitores  is  also  included  in  it ;  and  may  in  die  last  resort  be  exercised 


>  lIack.BlKk.Ci>mm.App.SSl,3a9-,  4Black.Comia.399,400.    SeealwBawlo 
»ConU.clLl7,p.  176;  ch.  31,  p.  393,  294. 
■  Bmrle  on  dw  Conitihitioii,  ch.  IT,  p.  177. 
VOL.  II.  2T 
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b;  the  ezecative,  althoagh  it  is  in  many  cases  by  our  laws  confided  to 
tiie  treasniy  department.'  No  lair  can  abridge  the  consfitotional 
poweis  of  the  exccatire  department,  or  interrapt  its  ri^t  to  interpose 
by  pardon  in  snoh  cases.* 

§  1505.  The  next  claose  is :  "He  (the  prendent)  ahall  hare 
"  power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make 
"  treaties,  provided  two  thirds  of  the  senators  present  concur.  And 
"  he  shall  nonunato,  and,  by  and  with  the  advice  and  consent  of  the 
"  senate,  shall  appoint  ambassadors,  other  public  ministers,  and  coo- 
"  suls,  judges  of  the  supreme  court,  and  aU  other  o£Scers  of  the  United 
"  States,  whose  appointments  are  not  her^n  oQienrise  provided  for, 
"  and  which  shall  be  established  by  law.  Bnt  the  congress  may  by 
"  law  vest  the  appointment  of  such  inferior  officers,  as  they  think 
"  proper,  m  tbe  preudent  alone,  in  the  courts  of  law,  or  in  the  heads 
"  of  departments." 

§  1506.  The  first  power,  "  to  make  treaties,"  was  not  in  the  original 
draft  of  the  constitution ;  but  was  afterwards  reported  by  a  comnut- 
toe ;  and  after  some  ineffectual  attempts  to  amend,  it  was  adopted, 
io  substance,  as  it  now  stands,  except,  that  in  the  report  the  advice 
and  consent  of  two  thirds  of  the  senators  was  not  required  to  a  treaty 
of  peace.  This  exception  was  struck  out  by  a  vote  of  ei^t  states 
agunst  three.  The  principal  struggle  was,  to  require  two  thirds  of 
the  whole  number  of  members  of  the  senate,  instead  of  two  thirds  of 
those  present.^ 

§  1507.  Under  the  confederation,  congress  pos3e88ed  the  sole  and 
aolnsive  power  of  "  entering  into  treaties  and  alliances,  provided, 
that  no  treaty  of  commerce  shall  be  made,  whereby  the  legislative 
power  of  the  respective  states  shall  be  lestruned  &om  imposing  such 
imposts  and  duties  on  foreigners,  as  their  own  people  were  subjected 
to ;  or  &om  prohibiting  the  exportation  or  importation  of  any  species 
of  goods  or  commodities  whatsoever."  But  no  treaty  or  aliiance 
could  be  entered  into,  unless  by  the  assent  of  nine  of  the  states.* 


1  Act  of  3d  of  Much,  1797,  ch.  67 1  Act  of  11th  of  Feb.  1800,  ch.  6. 

•  Iiuunces  of  the  ezerdse  of  tbu  power  by  the  president,  in  remitting  flitea  and 
peiultiee,  in  cues  not  within  the  scope  of  tht  laws  giring  anthorit;  to  the  trcMiirj 
department,  bare  Tepestedl?  occnrred ;  and  their  obligatory  force  hu  aeyvr  been  qties- 
tioned. 

1  Jonrnil  of  Conrention,  p.  925,  3SS,  SS9,  S41,  31!,  S43,  S6S  j  The  Federalist,  Ifo.  75. 

•  Confbdentioii,  Art.  9- 
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These  limitatdona  upon  the  power  trere  found  very  inoonrenient  in 
pnictiae ;  and  indeed,  in  conjunction  with  other  defects,  contributed 
to  the  progtration  and  utter  imbeoilit;  of  the  confederation.^ 

^  1508.  Ihe  power  "  to  maike  treades  "  ia  by  the  conetitutdon  gene- 
ral ;  and  of  coarse  it  embraces  all  sorts  of  treaties,  for  peace  or  war ; 
for  commerce  or  territory ;  for  alliance  or  Baccore ;  for  indemmtj  for 
iDJuries  or  payment  of  debts ;  for  the  recognition  and  enforcement  of 
prindples  of  public  law ;  and  for  anj  other  purposes,  which  the  policy 
or  interests  of  independent  sovereigos  may  dictate  in  their  itttercourse 
with  each  other.'  But  though  tbe  power  is  thus  general  and  unre- 
stricted, it  is  not  to  be  so  construed  as  to  destroy  the  fiindamental 
laws  of  the  state.  A  power  ^Tea  by  the  constitatdon  cannot  be  oon- 
stmed  to  authorize  a  destruction  of  other  powers  g^vea  in  the  same 
instrument.  It  must  be  construed,  therefore,  in  subordiuatioa  to  it ; 
and  cannot  supersede  or  interfere  with  any  other  of  its  fundamental 
provisions.^  £ach  is  equally  obligatory,  and  of  paramount  authority 
within  its  scope ;  and  no  one  embraces  a  right  to  annihilate  any  other. 
A  treaty  to  change  the  organization  of  the  government,  or  umihilato 
its  sovereignty,  to  overturn  its  republican  form,  or  to  deprive  it  of  its 
ooDstitutional  powers,  would  be  void ;  because  it  would  destroy,  what 
it  was  deragned  merely  to  fulfil,  the  will  of  the  people.  Whether 
there  are  any  other  restrictions,  necessarily  growing  out  of  the 
structure  of  the  government,  will  remiun  to  be  conadered,  whenever 
the  erigency  sh&U  arise.* 

^  1509.  The  power  of  maUng  treaties  is  indispensable  to  the  due 
exercise  of  national  sovereignty,  and  very  important,  especially  as  it 
relates  to  war,  peace,  and  commerce.  That  it  ^ould  belong  to  the 
national  government  would  seem  to  be  irreustibly  established  by  every 
ai^nmeot  deduced  &om  experience,  from  pabUc  policy,  and  a  close 


<  The  Fedeialist,  Na  43. 

*  See  5  Manhsll's  Lift  of  Wuhington,  ch.  8,  p.  690  to  659. 
'  See  Woodeson's  Elem.  of  Jump.  p.  31. 

*  See  1  Tuck.  Black.  Comm.  App.  33S,  333;  Rawle  on  Congt.  cb.  7,  p.  6S  to  76 ; 
3  Elliot's  Dtb.  Ses,  369  to  379  ;  Jonmal  of  CoDTenlion,  p.  343 ;  t  Jeffenon'l  CoiT««p. 
8, 3.  Mr.  JeffeiMD  M«mi  M  one  time  to  bave  thought,  Uut  the  conilitDtKiQ  only  meaot 
to  •atboriie  the  pretident  and  lenats  to  cutj  into  effect,  b;  way  of  tntty,  any  power 
lit)  miglU  conttitationally  txrrdm.  At  the  Mine  time,  be  admits,  that  he  wu  Mmiblfl  of 
the  weak  poinu  of  thin  poaition.  4  Jefienoo'i  Coneap-  493.  What  aie  soch  powers 
given  to  the  pieeident  and  Benate  1    Could  thej  make  appointmenB  bj  treaty  1 
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Borrey  of  the  objects  of  government.  It  is  difficnlt  to  circninBoribe 
the  power  vitMn  any  definite  limits,  applicable  to  all  limes  and  exi- 
genciee,  without  impuring  its  efficacy,  or  defeating  its  purposes.  The 
constitution  has,  therefore,  made  it  general  and  nnqnalified.  ^Dus 
very  circumstance,  however,  renders  it  highly  important  Uiat  it  should 
be  delegated  in  sncb  a  mode,  and  with  snch  preoaations,  as  inll  afford 
the  hi^eat  security  that  it  will  be  exercised  by  men  the  best  qualified 
for  the  purpose,  and  in  the  manner  most  condudve  to  tiie  public  good.* 
With  such  views,  the  question  was  naturally  presented  in  the  conven- 
tion, to  what  body  shall  it  be  delegated  ?  It  might  be  delegated  to 
congress  generally,  as  it  was  mider  the  confederation,  ezclumve  of  the 
preadent,  or  in  conjunction  with  bim.  It  might  be  delegated  to  either 
branch  of  the  le^pslature,  escla»ve  of,  or  in  conjunction  with  him.  Or 
it  might  be  excluMvely  delegated  to  the  president. 

^  1510.  In  the  formation  of  treaties,  secrecy  and  immediate 
despatch  are  generally  requisite,  and  sometimes  absolutely  indispensa- 
ble. Intelligence  may  often  be  obtuned,  and  measurea  matured  in 
secrecy,  which  could  never  be  done,  unless  in  tiie  fiuth  and  confidence 
of  pvfiiund  seorecy.  No  man  at  all  acquunted  witb  diplomacy,  but 
must  have  felt,  that  the  success  of  negotiations  as  often  depends  upon 
&sit  being  nnknown  by  the  public,  aa  upon  their  justice  or  titeir 
policy.  Men  will  assume  responnbility  in  private,  and  oommnnicate 
information,  and  express  opinions,  which  tiiey  would  feel  tiie  greatest 
repugnance  publicly  to  avow ;  and  measures  may  be  defeated  by  the 
intrigues  and  management  of  foreign  powers,  if  they  snspeot  them  to 
be  in  progress,  and  underatand  their  precise  nature  and  extent.  In 
tfuB  view  the  executive  department  is  a  &r  better  depositary  of  tiie 
power  than  congress  would  be.  The  delays  incident  to  a  large  assem- 
bly ;  the  di&rencea  of  opinion ;  the  time  consumed  in  debate ;  and 
Hie  utter  imposability  of  secrecy,  all  combine  to  render  them  unfitted 
for  the  purposes  of  diplomacy.  And  our  own  experience  during  the 
confederati<Hi  abundantly  demonstrated  all  the  evils,  which  tbe  theory 
would'lead  us  to  eicpect.^  Besides ;  there  are  tides  in  national  aSurs, 
aa  well  as  in  the  affiurs  of  private  life.  To  discern  and  profit  by  them 
is  the  part  of  true  political  wisdom ;  and  the  loss  of  a  week,  or  even 
of  a  day,  may  sometimes  change  the  whole  aspect  of  al^rs,  and 


■  Tba  Fedenliit,  ITo.  64. 
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render  negotiations  wholly  nngatorj,  or  indecbiTe.  The  loss  of  &  bat- 
tle, the  death  of  a  prince,  the  removal  of  a  nunister,  the  presanre  or 
removal  of  fiscal  embarraBsments  at  the  moment,  and  other  circom- 
Btwtcea,  may  change  the  whole  posture  of  af^ra,  and  insnro  success, 
or  defeat  the  best  concerted  project.*  The  executive,  having  a  con- 
stant eye  upon  fbr^gn  afiairs,  can  promptiy  meet,  and  even  anticipate 
Bach  emergencies,  and  avail  himself  of  all  the  advantages  accraing 
from  them ;  while  a  large  assemby  would  be  coldly  deliberatdng  on  the 
chances  of  success,  and  the  policy  of  opening  negotiations.  It  is 
manifest,  then,  that  eongreas  would  not  be  a  suitable  depositary  of  tite 
power. 

§  1611.  The  same  difficulties  would  occur  from  confiding  it  ezcla- 
ravely  to  either  branch  of  congress.  Each  is  too  numerous  for  prtonpt 
and  immediate  action,  and  secrecy.  The  matters  in  negotiations, 
which  usually  require  these  qualities  in  the  highest  degree,  are  the 
preparatory  and  auxiliary  measures ;  and  which  are  to  be  seized  upon, 
as  it  were,  in  an  instant  The  precddent  could  easily  arrange  them. 
Bvt  the  house,  or  the  senate,  if  in  seseion,  could  not  act,  until  after 
great  delays ;  and  in  the  recess  could  not  act  at  all.  To  have  entrusted 
(he  power  to  either  would  have  been  to  relinc[ui8h  the  benefita  of  the 
constitutional  agency  of  the  pre^dent  in  the  conduct  of  foreign  nego- 
tiations. It  is  true,  that  the  branch  ao  entrusted  might  have  the 
option  to  employ  the  president  in  that  capacity ;  but  they  would  also 
have  the  option  of  re&dning  from  it ;  and  it  cannot  be  disgiused,  that 
piqne,  or  cabal,  or  personal  or  political  hostility,  might  induce  them  to 
keep  their  purstuts  at  a  distance  from  his  inspection  and  participatioiu 
Kor  could  it  be  expected,  that  the  president,  as  a  mere  ministerial 
agent  of  snch  branch,  would  enjoy  the  confidence  and  respect  of 
foreign  powers  to  the  same  extent  as  he  would,  as  the  constitutional 
representative  of  the  nation  itself;  and  his  interpo^tion  would  of 
coarse  have  leas  efficacy  and  wei^t.^ 

^  1612.  On  the  other  hand,  conadering  the  delicacy  and  extent  <^ 
the  power,  it  is  too  much  to  expect  that  a  &ee  people  would  confide 
to  a  single  mag^trate,  however  respectable,  the  sole  authority  to  act 
conclusively,  as  well  as  excluuvely,  upon  the  subject  of  treaties.  In 
England,  the  power  to  make  treaties  is  exduavely  vested  io  Qie 
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crown.^  Bat  hoverer  proper  it  ma;  be  in  a  monarchy,  Uiere  ia  no 
Americui  etatesman  bat  moat  feel  that  Buch  a  prerogative  in  an 
American  prendent  would  be  inexpedient  and  dangeroos.'  It  woald 
be  inconsistent  with  that  wholeecHno  jealooay,  which  all  repablica 
oaght  to  cherish  of  all  depositaries  of  power ;  and  which,  experienoe 
teaches  ns,  is  the  best  secant;  against  the  abase  of  it.^  The  check 
which  acts  upon  the  mind,  from  the  consideration  that  what  is  done  is 
bat  preliminary,  and  reqaires  the  assent  of  other  independent  nunds 
to  ^ve  it  a  le^  concla^reaess,  is  a  restraint  wHoh  awakens  caaticm, 
and  compels  to  deliberation. 

§  1513.  The  plan  of  the  conafitation  is  hapjoly  adapted  to  attaia 
all  jnat  objects  in  relation  to  foreign  negotiations.  While  it  con&des 
tiie  power  to  the  executive  department,  it  guards  it  from  serioos  abase 
by  pladng  it  onder  the  ultimate  superintendence  of  a  select  body  of 
hi^  character  and  high  responsibility.  It  is  indeed  clear  to  a  demon- 
sta^tion,  that  tbis  joint  poeaeasion  of  the  power  affi>rds  a  greater  secu- 
rity for  its  jnst  exercise,  than  the  separate  possession  of  it  by  either.* 
The  pre«dent  is  the  immediate  aatfaor  and  finisher  of  all  treaties ;  and 
all  the  advantages,  which  can  be  derived  from  talents,  information, 
integrity,  and  deliberate  investigation  oa  the  one  hand,  and  from 
secrecy  and  despatch  on  the  other,  are  tiius  combined  in  the  system.' 
But  no  treaty,  so  formed,  becomes  binding  upon  the  country,  unless  it 
i«ceivea  the  deliberate  assent  of  two  thirds  of  the  senate.  In  that 
.  body  all  Hxe  states  are  equally  represented ;  and,  from  the  nature  of 
ilie  appdntment  and  duration  of  the  office,  it  may  fairly  be  presumed 
at  all  times  to  contain  a  very  large  portion  of  talents,  experience, 
pohtical  wisd<Hn,  and  uncere  patriotism,  a  spirit  of  liberality,  and  a 
deep  devotion  to  all  the  Bubstantial  interests  of  the  country.  Hie 
constituticm^  check  of  requiring  two  thirds  to  confirm  a  trea^  is,  of 
iteelf,  a  sufficient  guaranty  ag^nst  any  vranton  sacrifice  of  private 
rights,  or  any  betrayal  of  public  privileges.  To  suppose  othenrise 
would  be  to  sappoae  that  a  representative  republioao  government  was 
ft  mere  phantom ;  that  the  state  le^slatures  were  incapable  or  onwill- 
ing  to  choose  senators  possessing  due  qualifications;  and  that  the 
people  would  voluntarily  confide  power  to  those*  who  were  ready  to 


I  1  BUck.  Comm.  S5T ;  The  Fedenlift,  H 

*  The  Federailat,  ^o.  15. 

*  l^e  FedonUft,  No.  79. 


,.  Google 


CH.  xzxvn.]  BXBcorrvB  —  powms.  819 

promote  their  ruin,  and  endanger  or  destroy  ihwt  liberties.  Wttiiout 
aappooDg  a  case  of  utter  indifference  or  utter  cormption  in  the  peo- 
ple, it  vonld  be  impossible  that  the  senate  shonld  be  so  constituted  at 
ao;  time,  as  that  the  honor  and  interests  of  t^e  country  wonld  not  be 
Baie  in  their  hands.  When  such  an  indifference  or  comiptloQ  shall 
hare  arrived,  it  will  be  in  vun  to  prescribe  any  remedy ;  for  the  coo- 
stitntion  will  hare  crumbled  into  mins,  or  have  become  a  mere  shadoVf 
about  which  it  would  be  absurd  to  disquiet  ourselves.' 

^  1514.  Although thepToprietyofthiadelegatiMiofthepowerseems, 
upon  sound  reasomng,  to  be  incontestable,  yet  few  parts  of  tlie  consti- 
tution were  assailed  with  more  vehemence.'  One  ground  of  objection 
was,  the  trite  topic  of  an  intermisture  of  the  executive  and  legislative 
powers ;  some  contendmg,  that  the  president  ought  alone  to  possess 
the  prerogative  of  making  treaties  ;  and  others,  that  it  ought  to  be 
exclndvely  deposited  in  the  senate.  Another  objection  was,  the  smalt 
nesa  of  the  number  of  the  persons,  to  whom  the  power  was  confided  ; 
some  being  of  opinion,  that  the  house  of  representatives  ought  to  be 
associated  in  its  exercise  ;  and  others,  that  two  thirds  of  all  the  mem- 
bers of  the  senate,  and  not  two  thirds  of  all  the  members  present, 
should  be  required  to  ratify  a  treaty.^ 

•§  1515.  In  relation  to  the  objection,  that  the  power  ought  to  have 
been  confided  exclusively  to  the  president,  it  may  be  suggested,  in 
addition  to  the  preceding  remarks,  that,  however  safe  it  may  be  in 
govemmentfl,  where  the  executive  ma^trate  is  an  hereditary  monarch, 
to  commit  to  Urn  the  entire  power  of  making  treaties,  it  would  be 
atteriy  unsafe  and  improper  to  entrust  that  power  to  an  executive 
maj^strate  chosen  for  four  years.  It  has  been  remarked,  and  is 
anquestiooably  true,  that  an  hereditary  monarch,  though  oftea  the 
oppressor  of  his  people,  has  person^y  too  much  at  stake  in  the  govern- 
ment to  be  in  any  material  danger  of  corruption  by  foreign  poners,  bo 
as  to  BUirender  any  important  rights  or  interests.  But  a  man,  raised 
fix>m  a  private  station  to  the  rank  of  chief  magistrate  for  a  short 
period,  having  but  a  slender  or  moderate  fortune,  and  no  very  deep 
■take  in  the  society,  might  sometimes  be  under  temptations  to  sacrifice 
duty  to  interest,  which  it  would  require  great  virtue  to  withstand. 
If  ambitions,  he  might  be  tempted  to  seek  his  own  aggrandisement  by 
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the  aid  of  &  foreign  power,  and  nee  the  field  of  negotiations  for  this 
pnTpoee.  If  araricioiis,  he  might  make  his  treachery  to  his  conetita- 
ents  a  rendible  article  at  an  eaormous  price.  Although  such  occur- 
rences are  not  ordinaril;  to  be  expected,  yet  the  history  of  hnman 
conduct  does  not  Trarrant  that  exalted  opinion  of  human  nature,  which 
would  make  it  wise  in  a  natjon  to  commit  its  most  delicate  interests 
and  momentous  ooncems  to  the  unrestrained  disposal  of  a  single 
ma^trate.'  It  is  far  more  wise  to  interpose  checks  upon  the  actual 
exercise  of  the  power,  than  remedies  to  redress  or  pniush  an  abuse 
of  it. 

§  1516.  The  impropriety  of  delegating  the  power  exclusively  to  the 
senate  has  been  already  sufficiently  considered.  And,  in  addition  to 
what  has  been  already  urged  against  the  participation  of  the  house  of 
representatives  in  it,  it  may  be  remarked  that  the  house  of  repre- 
sentatives is  for  other  reasons  far  less  fit  than  the  senate  to  be 
the  exclusive  depositary  of  the  power,  or  to  hold  it  in  conjunction  with 
the  executive.  In  the  first  place,  it  is  a  popular  assembly,  choeen 
immediately  from  the  people,  and  representing,  in  a  good  measure, 
their  feelings  and  local  interests  ;  and  it  will  on  this  account  be  more 
likely  to  be  swayed  hj  such  feelings  and  interests  than  the  senate, 
chosen  by  the  states  through  the  voice  of  the  state  le^slatnres.  ia 
the  next  place,  the  house  of  representatives  are  chosen  for  two  years 
only ;  and  the  internal  composition  of  the  body  is  constantly  chan^ng, 
so  as  to  admit  of  less  certainty  in  their  opinions  and  their  measures, 
than  would  naturaUy  belong  to  a  body  of  longer  duration.  In  the 
next  place,  the  house  of  representatives  is  far  more  numerous  than  the 
senate,  and  will  be  constantly  increasing  in  numbers,  so  tb&t  it  will  be 
more  slow  in  its  movements,  and  more  fluctuating  in  its  councils.  In 
the  next  place,  the  senate  will  naturally  be  composed  of  persons  of 
more  experience,  weight  of  character,  and  talents,  than  the  members 
of  the  house.  Accurate  knowledge  of  foreign  politics,  a  steady  and 
systematic  adherence  to  the  same  views,  nice  and  uniform  sensibility 
to  national  character,  as  well  as  secrecy,  decision,  and  despatch,  are 
required  for  a  due  execution  of  the  power  to  make  treaties.  And,  if 
these  are  not  utterly  incompatible  with  the  genius  of  a  numerous  and 
variable  body,  it  must  be  admitted,  that  they  will  be  more  rarely  found 
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ttiere  tihan  in  a  more  select  body,  having  a  longer  duration  in  ofiGce, 
and  repreaendug,  not  tlie  intereata  of  private  constituents  alone,  but 
the  sovereignty  of  states. 

^  1517.  Besides  ;  the  very  habits  of  business,  and  the  unifonmty 
and  regnlarity  of  system,  acquired  by  a  long  poBseasion  of  office,  are 
of  great  concern  in  all  cases  of  this  sort.  The  senators,  from  the 
Icmger  duration  of  tlieir  office,'will  have  great  opportunities  of  extend- 
ing their  political  information,  and  of  rendering  their  experience  more 
and  more  beneficial  to  their  country.  The  members  are  slowly 
changed ;  so  that  the  body  will  at  all  times,  from  its  very  orgaiuzBr 
tioD,  comprehend  a  large  majority  of  persons  who  have  been  engaged 
for  a  oonnderable  time  in  public  duties  and  foreign  a&ire.  K,  in 
addition  to  all  these  reasons,  it  is  considered,  that  in  the  senate  all  the 
states  are  equally  represented,  and  in  the  house  very  nnequaUy,  there 
can  be  no  reasonable  doubt,  that  the  senate  is  in  all  respects  a  more 
competent  and  more  suitable  depositary  of  the  power  than  the  house, 
either  with  or  without  the  cooperation  of  the  executive.  And  most  of 
the  reasoning  applies  with  equal  force  to  any  participation  by  the 
house  in  the  treaty-makmg  functions.  It  would  add  an  unwieldy 
machinery  to  all  foreign  operations,  and  retard,  if  not  wholly  prevent, 
the  beneficial  purposes  of  the  power.^  Yet  such  a  scheme  has  nob 
been  without  warm  advocates.  And  it  has  been  thought  an  anomaly, 
that,  while  the  power  to  make  war  was  confided  to  both  branches  of 
congress,  the  power  to  maike  peace  was  within  the  reach  of  one,  with 
tiie  cooperation  of  the  presdent.* 

§  1S18.  But  there  will  be  found  no  inconmstency  or  inconvenienoe 
in  tiiis  diveint^  of  power.  Considering  the  vast  expenditures  and 
calaioities  with  which  war  is  attended,  there  is  certiunly  the  strongest 
ground  for  oonfi^ng  it  to  the  collected  wisdom  of  the  national  councils. 
It  requires  one  party  only  to  declare  war  ;  but  it  requires  the  coopera- 
tion and  consent  of  boUi  belligerents  to  make  peace.  No  negotiations 
are  necessary  in  tiie  former  case ;  in  the  latter,  they  are  indispensable. 
Every  reason,  therefore,  for  entrusting  the  treaty-making  power  to  the 
preadent  and  senate  in  c<»nmon  negotiations,  applies,  a  fortiori,  to  a 
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treaty  of  peace.  Indeed,  peace  is  bo  important  to  the  welfare  of  a 
republic,  and  bo  suited  to  &U  its  truest  interests  as  well  as  to  its  liber- 
ties, tiiat  it  can  scarcely  be  made  too  &cile.  While,  on  the  otber 
band,  war  is  at  all  times  so  great  an  evil,  that  it  can  sc&rcelj  be  made 
too  difficult.  The  power  to  make  peace  can  never  be  unsafe  for  the 
nation  in  the  bands  of  the  pre^dent  and  two  thirds  of  the  senate. 
The  power  to  prevent  it  may  not  be  without  hazard  in  the  hands  of 
the  bouse  of  representatives,  who  may  be  too  much  under  the  control 
of  popular  excitement  or  legislative  rivalry,  to  act  at  all  times  witb  the 
same  degree  of  impartiality  and  caution.  In  the  convention,  a  propo- 
rtion to  except  treaties  of  peace  from  the  treaty-making  power  was,  at 
one  time,  inserted,  but  was  afterwards  deliberately  abandoned.^ 

^  1519.  In  regard  to  the  objection,  that  the  arrangement  is  a  vioUr 
tion  of  the  fimdamental  rule,  that  the  legislative  and  executive  depart- 
ments ought  to  be  kept  separate ;  it  might  be  snfScient  to  advert  to 
the  considerations  stated  in  another  place,  which  show  that  the  true 
sense  of  the  rule  does  not  require  a  total  separation.'  But,  in  truth, 
the  nature  of  the  power  of  making  treaties  indicates  a  peculiar  pro- 
priety in  the  union  of  the  executive  and  the  senate  in  the  exercise  of 
it.  Though  some  writers  on  government  place  this  power  in  the  class 
of  executive  authorities,  yet  it  is  an  arbitrary  classification ;  and,  if 
attention  is  ^ven  to  its  operation,  it  will  be  found  to  partake  more 
of  the  le^lative  than  of  the  executive  character.  The  essence  of 
le^slatiou  is  to  prescribe  laws  or  regulations  for  society ;  while  the 
execution  of  those  laws  and  regulations,  and  the  employment  of  the 
common  strength,  either  for  that  purpose  or  for  the  common  defence, 
seem  to  comprise  all  the  functions  of  the  executive  magistrate.  The 
power  of  making  treaties  is  pluoly  neither  the  one  nor  the  other.  It 
relates  neither  to  the  execution  of  subsisting  laws,  nor  to  the  enact- 
ment of  new  ones ;  and  still  less  does  it  relate  to  the  exertion  of  the 
common  strength.  Its  objects  are  contracts  with  foreign  nations, 
wtuch  have  the  force  of  law  with  us ;  but,  as  to  the  foreign  sovereigns, 
have  only  the  obUgation  of  good  fiuth.  Treaties  ure  not  rules  pre- 
scribed by  the  sovereign  to  his  subjects ;  but  agreements  between 
sovereign  and  sovereign.    The  treaty-making  power,  therefore,  seems 
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to  form  a  distinct  department,  and  to  belong,  properly,  sdther  to  the 
le^ature  nor  tlie  ezecatiTe,  though  it  may  be  sud  to  partake  of  the 
qualities  common  to  each.  The  president,  &om  his  unity,  prompti- 
tade,  and  facility  of  action,  ie  peculiarly  veil  adapted  to  carry  on  the 
initiative  processes  ;  while  the  senate,  lepreBentang  all  the  states,  and 
engaged  in  legislating  for  the  interests  of  the  whole  country,  is 
eqaally  weU  fitted  to  be  entrusted  with  the  power  of  ultimate  ratifi- 
cation.^ 

§  1520.  The  other  objection,  which  would  require  a  concurrence  of 
two  thirds  of  all  the  members  of  the  senate,  and  not  merely  of  two 
thirds  of  all  present,  is  not  better  founded.'  All  providons,  which 
require  more  than  a  nuyority  of  any  body  to  its  resolutions,  have  (as 
has  been  already  intimated)  a  ^rect  tendency  to  embarrass  the  opera- 
tions of  the  government,  and  aa  incUrect  one  to  subject  the  sense  of 
the  majority  to  that  of  the  minority.  This  connderstion  ou^t  never 
to  be  lost  sight  of;  and  very  strong  reasons  ought  to  exist  to  Justify 
.  any  departure  from  the  oriSnaiy  rule,  that  the  majority  ought  to 
govern.  The  constitution  has,  on  this  point,  gone  as  far  in  the 
endeavor  to  secure  the  advantage  of  numbers  in  the  formation  of 
treaties,  as  can  be  reconciled  either  with  the  activity  of  the  public 
cooncils  or  with  a  reasonable  regard  to  the  sense  of  the  major  part  of 
the  community.  If  two  thirds  of  the  whole  number  of  members  had 
been  required,  it  would,  in  many  cases,  &om  a  non-attendance  of  a 
part,  amount  in  practice  to  a  necesuty  almost  of  unanimity.  The  his- 
tory of  every  political  establishment,  in  which  such  a  principle  has 
prevailed,  is  a  history  of  impotence,  perplexity,  and  disorder.  Froo£i 
of  this  position  may  be  easily  adduced  from  the  examples  of  the 
Roman  tribuneship,  the  Polish  diet,  and  the  states-general  of  the 
Netherlands,  and  even  from  our  own  experience  under  the  confedera- 
tion.' Under  the  latter  instrument,  the  concurrence  of  nine  stetes 
was  necessary,  not  only  to  making  treaties,  but  to  many  other  acts  of 
a  less  important  character  ;  and  measures  were  often  defeated  by  the 
non-attendance  of  members,  sometimes  by  de«gn  and  sometimes  by 
accident.*  It  is  hardly  possible  that  a  trea^  could  be  ratified  by 
surprise,  or  taking  advantage  of  the  accidental  absence  of  a  few  mem- 
bers ;  and  certunly  the  motive  te  punctuality  in  attendance  will  be 
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greatly  increaeed,  by  maHng  such  ratdficataon  to  depend  apoii  the 
nambers  present.^ 

§  1521.  The  FederaliBt  has  taken  notice  of  the  ^fierence  between 
the  treaty-making  power  in  England  and  that  in  America,  in  the  fiil- 
lowmg  terms  :  "  The  preeadent  is  to  have  power,  with  the  advice  and 
consent  of  the  senate,  to  make  treaties,  provided  two  ttiirds  of  the 
members  present  ooncnr.  The  king  of  C^reat  Britun  is  the  sole  and 
absolute  representative  of  the  nation  in  all  foreign  transactions.  He 
can,  of  lus  own  accord,  make  treaties  of  peace,  commerce,  alliance, 
and  of  every  other  description.  It  has  been  inunnated  that  his 
aathority,  in  this  respect,  is  not  conclnfure  ;  and  that  his  conventions 
with  foreign  powers  are  subject  to  the  revision  and  stand  in  need  of 
the  ratification  of  parliament.  But  I  believe  tlus  doctrine  was  never 
heard  of,  till  it  was  broached  upon  the  present  occadon.  Every  jurist 
of  that  kingdom,  and  every  other  man  acquunted  irith  its  cwstitution, 
knows,  as  an  established  fact,  that  the  prerogative  of  making  treaties 
ensts  in  the  crown,  in  its  utmost  plenitude ;  and  Qiat  the  compacts 
entered  into  by  the  royal  authority  have  tiie  ntost  complete  legal 
validly  and  perfection,  independent  of  any  other  sanctum.  The  par- 
liament, it  is  true,  is  sometimes  sees  employing  itself  in  altering  the 
ezistang  laws,  to  conform  them  to  tite  stipulations  in  a  new  treaty ; 
jud  this  may  have  posubly  given  birth  to  the  ima^nation,  that  its 
cooperatioii  was  necessary  to  the  obligatory  efficacy  of  the  treaty. 
But  this  pariiamentary  interposition  proceeds  from  a  different  cause  ; 
from  the  necessity  of  adjusting  a  most  artifidal  and  intricate  system 
of  revenue  and  commercial  laws  to  the  changes  made  in  them  by  the 
operation  of  the  treaty ;  and  of  adapting  new  provisions  and  precau- 
tions to  the  new  state  of  tlungs,  to  keep  the  machine  from  running 
into  disorder.  In  this  respect,  therefore,  there  is  do  compariscm 
between  the  intended  power  of  the  pre^dent  and  the  actual  power  of 


'  The  FederaliBt,  No.  aa,  75 ;  3  Elliot's  Debate*,  36S.  In  the  conTentioii,  ft  propo^ 
tion  10  reqnire  the  tuaent  of  two  thirda  of  all  the  mcmben  of  the  aenate,  vms  T^ectcd 
by  the  vole  of  eight  stateB  agnJnBt  three.  Another,  to  reqaiie  that  no  tmty  shall  be 
inade  unless  two  thirds  of  the  whole  number  of  seaaton  were  preaent,  waa  also  reeded 
b;  the  vote  of  six  taus  agaiiut  fire.  Another,  to  require  a  mi^iiqr  of  all  the  memben 
1^  the  senate  to  make  a  treatj,  was  also  rejected  bj  the  Tote  of  tix  atatea  against  Btc 
Another,  to  require  that  all  the  members  should  be  summoned,  and  have  time  to  attend, 
shared  a  like  fete,  bj  the  vote  of  eight  itaiea  aguiut  three.    Journal  of  CoDTSntioit, 
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tiie  Srilish  aOTereign.  The  one  can  perform  alooe  tthai  the  oQier  can 
only  do  vith  the  concnrrenco  of  a  branch  of  the  le^alatare.  It  muet 
be  adndtted  that,  in  this  instaiice,  the  power  of  the  federal  ezAontiTe 
would  exceed  tlut  of  any  state  executive.  Bat  this  arises  natarally 
from  the  exclnave  poBBesaon,  by  the  imion)  of  that,  part  of  the  sove- 
reign power  which  relates  to  treaties.  If  the  confederacy  were  to  be 
dissolved,  it  would  become  a  question  whether  the  ezecotivea  of  the 
.  several  states  were  not  solely  invested  with  that  delicate  and  important 
prerogadve." ' 

§  1522.  Upon  the  whole  it  is  difficult  to  perceive  how  the  treaty- 
maling  power  could  have  been  better  depoated,  with  a  view  to  its 
safety  and  efficiency.  Yet  it  was  declumed  agiunst  vrith  vncommoa 
energy,  as  dangerous  to  the  commonwealth,  and  subversive  of  public 
liberty.'  31me  has  demonstrated  dte  follacy  of  such  proi^e<»e8,  and 
has  cfmfinned  tlie  belief  of  the  friends  of  the  constitution,  that  it  would 
be  not  only  safe,  bat  ftill  of  wisdom  and  sound  policy.  Perhaps  no 
stronger  illustration  than  this  can  be  found,  of  Uie  facili^  of  saggeat- 
ing  ingenious  objections  to  any  system  calculated  to  create  public 
alarm,  and  to  wound  public  confidence,  which,  at  the  same  time,  are 
unfounded  in  human  experience  or  in  just  reasoning. 

§  152S.  Some  doubts  appear  to  have  been  entertiuned  in  the  early 
stages  of  the  government,  as  to  the  correct  exposition  of  the  constdtu- 
tioB  in  regard  to  the  agency  of  tiie  senate  in  the  formation  of  treaties. 
The  question  was,  whetlier  the  agency  of  the  senate  was  admisuble 
previous  to  the  negotiation,  so  as  to  advise  on  the  instructions  to  be 
given  to  the  nunisters,  or  was  limited  to  (he  exercise  of  die  power  of 
advice  and  consent,  after  the  trea^  was  formed ;  or  whether  the 
premdent  possessed  an  option  to  adopt  one  mode  or  the  other,  as  his 
judgment  nu^t  direct"  The  practical  expoation  assumed  on  the  first 
oocafflon,  which  seems  to  have  occoried  io  President  Washingttoi's 
administration  was,  that  the  option  belonged  to  tLe  executive  to  adopt 
either  mode,  and  the  senate  might  advise  before,  as  well  as  after, 
the  fiffmation  of  a  trea^.*  Since  that  period,  the  senate  have  been 
rarely,  if  ever  consulted,  until  afler  a  treaty  has  been  completed,  and 


>  Sw,  ilw,  the  opMoa  of  Iredell,  J.,  in  Wan  v.  ^boa,  8  DftlL  373  to  376. 
■  a  Elliot'l  Debates,  3GT  to  379. 

*  S  Uanhall'a  Life  of  Waihington,  ch.  i,  p.  333. 

*  Execadre  Jooitul,  11th  Augut,  17M,  p.  60,  61. 
TOL.  n.  38 
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had  before  them  for  ratificslion.^  Wlien  8o  lud  before  Uie  senate, 
tbirii  hoij  is  ID  Vke  habit  of  delibwAtiiig  npoa  it,  as,  indeed,  it  does  od 
1^  Kcecutive  bnnness,  ia  secret,  and  with  closed  doors.  The  sonata 
may  -wholly  reject  die  treaty,  or  advise  utd  (xaisent  to  a  ratificatatm  of 
part  of  the  articles,  rejeeting  others,  or  recommend  adiUtlwi^  or 
M^anatory  articles.  In  the  eyent  of  a  partial  ratification,  the  treaty 
does  not  become  the  law  of  the  land,  until  the  preadent  and  the  foreign 
Borereign  have  eaeh  assented  to  ttie  modifications  proposed  by  &a 
senate.*  Bat,  altiioo^  the  premdent  may  ask  the  advice  and  eooMnt 
of  the  senate  to  a  treaty,  he  is  not  absolntely  bonnd  by  it ;  for  he 
may,  ^ter  it  is  {pven,  still  constitataonally  refose  to  ratify  it.  Soch 
an  oconrrence  will  probably  be  rare,  becaoaa  the  pvendent  will 
scarcely  incline  to  lay  a  trea^  before  the  senate,  whicb  he  is  not  dis- 
posed to  ratify.^ 

^  1524.  The  next  part  of  the  olaose  respects  appointments  to  ofBce. 
The  jHrendent  is  to  nonunato,  and  by  and  with  the  advice  and  consent 


■  Bswle  on  ConiL  ch.  7,  p.  63. 

'  Rawte  on  ConsC.  ch.  7,  p.  S3,  S4.  Befon  tbe  nHScM^oii  of  ticfttie*,  it  ii  common 
for  the  Mnate  to  require,  aod  fbr  the  pretident  to  Uy  bcdbre  them,  all  the  offlc^  docs- 
menti  raapecdng  the  aegotutioni,  to  usut  their  jndgmenL  But  the  house  of  rapreseot- 
stlTee  hare  no  constitadonal  right  Eo  insist  on  the  prodnction  of  them  ;  and  it  is  matter 
of  diseretion  with  the  president,  whether' to  comply  or  not  with  the  demand  of  tbe  home, 
which  is  bntin  tbe  satDre  of  a  request.  In  the  case  of  the  Britbh  trea^  of  1794,  Pieti- 
dent  WashingMMi  refused  to  la;  the  pqiere  before  the  honse  of  reiHesenlaliTei,  whoa 
leqnMled  by  them  so  to  do.  See  hii  Message,  S4tli  of  March,  1796  ;  I  Tuck.  Black. 
Comm.  App.  334 }  SHarahall'sLifeof  Washington,  ch.  S,  p.  654;  IJeSenon's  Correip. 
4M,  46S;  'Rtmk  OD  Conat  di.  IS,  p.  171. 

In  Ute  early  part  of  Fresideitt  WMbhigton'i  adminlitration,  he  oecadtmAlly  ntet  the 
MHAte  in  parson,  to  amSex  with  them  on  ike  execatiTe  bnsineas  conSded  to  tliem  by  the 
constitDtion.  But  this  practice  wax  fonnd  very  inconvenient,  and  was  soon  abandoned 
In  Jane,  1S13,  the  senate  appointed  a  committee  to  hold  a  coofereoce  with  Freddent 
tiadlaon,  respecting  his  nominaliOQ  of  a  minister  to  Sweden,  then  before  them  fbr  ratifi- 
cation. But  he  declined  it,  considering  that  it  was  incompatible  with  the  due  illations 
between  the  execative  and  other  departments  of  the  government.*  It  is  believed  that 
Ae  pracdce  hss  been  ever  since  abandoned. 

Mr.  Jefi^on  and  the  catdnet,  (with  the  exception  of  Bfr.  Hamilton,)  is  Pratideat 
Wuhington'i  adminisbation,  seem  to  have  been  of  t^inioD,  that  neither  bixnch  of  the 
legislature  had  a  right  to  csll  apon  the  heads  of  deparbnenta,  except  through  calls  on 
the  president  for  infbraiation  or  papers.  ^  Jefferson't  CMietp.  MS,  464,  46S.  Tlie 
pRurtice  has,  however,  of  late  years,  settled  down  In  fivor  of  rnsUng  dtnct  calls  on  llie 
headi  of  the  departments.    Ttawle  on  Const,  ch.  16,  p.  171, 172. 

'  lUwle  on  Const,  ch.  20,  p.  184,  195 ;  4  Jefeison's  Comesp.  817,  318. 

B,  340i3  Ei*- 
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of  the  se&ftto,  to  appoint  ambassadors,  other  public  nunisters  and  con- 
aola,  judges  of  the  supreme  court,  and  other  officers,  whose  appoinb- 
ments  aro  not  otherwise  provided  for. 

(  1625.  Under  die  coofederatdon,  an  ozcInsiTe  power  was  ^ren 
to  congress  of  "  sending  and  reoeiring  ambassadors." '  Xbe  term 
*'  ambassador,"  strictly  construed,  (as  would  seem  to  be  reqiured  by 
the  second  article  of  that  instrument,)  comprehends  the  highest  grade 
only  of  public  ministers ;  ^  and  ezoludes  those  ^^es  which  the  United 
States  would  be  most  likely  to  prefer  whenever  foreiga  embaaaies  may 
be  necessary.  But  under  no  latitude  of  coastTuotion  could  die  term 
"  ambasaadoFS,"  oomprehead  consols.  Yet  it  was  foood  necessary  by 
congress  to  em[^y  the  infenor  grades  of  ministers,  and  to  send  and 
receive  ccmsala.  It  is  true,  that  the  mutual  apptnntment  of  consols 
might  have  been  provided  for  by  treaty ;  and  where  no  tnaty  eziBted, 
c<mgre8B  might  perhaps  have  had  the  authority  under  the  nJntJi  article 
of  the  confederation,  which  conferred  a  general  aotlioiity  to  ^point 
officers  for  mana^ng  the  general  af&iis  of  the  United  States.  Bat 
the  admisaiona  of  foreign  consuls  into  the  United  States,  when  not 
stipulated  for  by  treaty,  was  nowhere  provided  for."  The  whole  sub- 
ject was  full  of  embarrassment  and  coostitutiooal  doobts ;  and  the 
provision  in  the  constitution,  extending  the  ^pcnntment  to  other  pnb- 
Uc  Kunisters  and  consuls,  as  well  as  to  ambassadors,  is  a  dedded 
in^Fovement  npoa  ib»  confederation. 

§  1S26.  In  the  first  draft  of  the  constitution,  the  power  was  f^rea 
to  the  preudent  to  app(»nt  officers  io  all  cases  not  otherwise  provided 
for  by  the  constitution ;  and  the  advice  and  consent  of  the  senate  wai 
not  required.*  But,  in  the  same  draft,  the  power  to  appwit  ambassa- 
dors wd  judges  of  the  supreme  court  was  ^vea  to  the  senate.'  The 
advice  and  consent  of  the  senate,  and  the  appointment  by  the  presi- 
doDt  of  ambassadors  and  ministers,  consuls  and  judges  of  the  BI^n'eme 
court,  was  afterwards  reported  by  a  ccKomittee  as  an  amendment,  and 
was  nnaaimously  adopted.^ 


>  Article  9. 

■  An  cnumenitloa  of  th«  varioiu  gndn  and  poirera  of  rorelgn  miuulen  properly 
belongs  to  «  treteise  on  public  law.  The  leamed  reader,  howerer,  will  find  unple 
infbrmuion  in  the  trealiaes  of  Groliiu,  Vattd,  Marteni,  and  Wicquefort 

>  The  Federaliat,  No.  43. 

*  Joam.  of  CoDTCndon,  p.  as5.  *  Ibid.  213. 

•  Ibid.  329,  3S6,  340,  SSS. 
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§  1527.  The  mode  of  appcontment  to  office  pcuuted  oat  by  the  con- 
stitation  seems  entitled  to  peculiar  commeDd&tioii.  There  are  serenl 
ways  in  which,  in  ordinary  cases,  the  power  may  be  vested.  It  may 
be  confided  to  congress,  or  to  one  branch  t^  the  le^atnre,  or  to  the 
ezecutivQ  alone,  or  to  the  executive  in  ooncorronce  with  any  selected 
branch.  The  exercise  of  it  by  the  people  at  large  will  readily  be 
admitted,  by  all  considerate  statesmen,  to  be  impracticable,  and  there- 
finfe  need  not  be  exanuned.  The  snggeatiims  already  made  npon  the 
treaty-making  power,  and  the  inconveniences  of  vesting  it  in  congress, 
^ply  with  great  force  to  that  of  vesting  tiie  power  of  appointment  to 
irfSce  in  the  same  body.  It  would  enable  candidates  for  office  to 
introduce  all  sorts  of  cabals,  intrigues,  and  coslitaons  into  congress  ; 
and  not  only  ^stract  their  attention  from  their  proper  legislative 
duties,  but  probably,  in  a  very  high  degree,  influence  all  le^^tive 
measures.  A.  new  source  of  division  and  corruption  would  thus  be 
infused  into  the  pnblic  ooundls,  stimulated  by  private  interests  and 
pressed  by  personal  solidtationa.  What  would  be  to  be  done,  in  case 
the  senate  and  house  should  disagree  in  an  apptnntment  ?  Are  they 
to  vote  in  conventioi)  or  as  distinct  bodies  ?  There  would  be  practical 
difficoltieB  attending  both  courses ;  and  experience  has  not  justified 
tlie  belief  that  ei&er  would  conduce  either  to  good  appointments  or  to 
dne  responsibility.^ 

§  1528.  Tb»  same  reasoning  would  apply  to  vesting  the  power 
delusively  in  either  branch  of  the  legislature.  It  would  make  the 
patronage  of  the  government  subservient  to  private  interests,  and 
bring  into  snsjncion  the  motives  and  conduct  of  members  of  the 
■pptanting  body.  There  would  be  great  danger  that  the  electioas  at 
the  polls  might  be  materially  influenced,  by  this  power,  to  confer  or  to 
mtihold  &VOIB  of  tliis  sort.' 

§  1529.  Those  who  are  accustomed  to  profound  reflection  upon  the 
human  ofaaractor  and  human  experience  irill  readily  adopt  the  opinion, 
QaA  <me  man  of  disoemmest  is  bett^  fitted  to  analyze  and  estimate 
the  peculiar  qualities,  adapted  to  particnlw  offices,  than  any  body  of 
men  of  equal  or  even  of  superior  discenunent.^  His  sole  and  un£- 
vided  responsibility  will  naturally  beget  a  livelier  sense  of  duty  and  a 
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more  exact  regard  to  reputation.  He  will  inquire  with  more  earnest- 
ness, and  decide  wiUi  more  impartiality.  He  vill  have  fewer  personal 
attachmentfl  to  gratify  than  a  body  of  men  ;  and  will  be  leas  liable  to 
be  misled  by  his  private  friendships  and  aSeclions ;  or,  at  all  erentB, 
lus  condnot  will  be  more  open  to  scrudny,  and  less  liable  to  be  misun- 
derstood. If  he  restures  upcm  a  system  of  &roridsm  he  will  not 
escape  censure,  and  can  scarcely  avoid  pablio  detection  and  disgrace. 
But  in  a  public  body  appcnntments  will  be  materially  influenced  by 
party  attachments  and  dislikes ;  by  private  animo»4ies,  and  antipa- 
tlues,  and  partialities ;  and  will  be  generally  founded  in  compromises, 
having  little  to  do  with  the  merit  of  candidates,  and  much  to  do 
with  the  selfish  interests  of  indinduls  and  cabals.--  tiaj  will  be  too 
much  governed  by  local,  or  seotional,  or  party  arrangements.'  A 
president  chosen  from  the  nation  at  large  may  well  be  j>reBumed  to 
possess  high  intelligence,  integrity,  and  sense  of  character.  He  iriD 
be  compelled  to  consult  public  opinion  in  tiie  most  important  appoint- 
ments ;  and  most  be  interested  to  vindicate  the  propriety  of  his 
appointments,  by  selections  from  those  whose  qualifications  are  unques- 
tioned and  unquestionable.  If  he  should  act  otherwise,  and  surrender 
the  public  patronage  into  the  hands  of  profligate  men  or  low  adven- 
turers, it  will  be  impoeuble  for  Um  long  to  retun  public  fitvor. 
Nothing,  no,  BOt  even  the  whole  infiuence  of  party,  could  long  screen 
him  from  the  just  imfignation  of  the  people.  Though  slow,  the  ulti- 
Biate  award  of  popular  ofnoion  would  stamp  upon  his  conduct  its 
merited  infamy.  No  {resident,  however  wealc  or  credulous,  (if  such 
a  person  could  ever,  under  any  conjonotore  of  nrcumstanoes,  obtun 
the  office,)  would  tial  to  perceive  or  to  act  upon  admonitionB  of  this 
sorL  At  all  events,  he  would  be  less  likely  to  disregard  them  than  a 
large  body  of  men,  who  would  diare  the  responribility  and  enoonrags 
each  odier  in  the  divioon  of  the  patronage  of  the  government. 

§  1530.  But,  though  these  general  considerations  might  easily 
reconcile  us  to  the  chtnoe  of  vesting  the  power  of  appointment  ezclo- 
nrely  in  tiie  president,  in  preference  to  the  senate  or  house  of  repre- 
sentativee  alone,  the  patronage  of  the  government  and  the  appoint- 
ments to  office  &ro  too  important  to  the  public  wel&re,  not  to  induce 
great  heatatioB  in  vesting  them  ezclosirely  in  die  ]weaident.     The 


>  The  Fedenliit,  K«.  ft. 
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power  may  be  ftboeed ;  and,  asanredlj,  it  will  be  sbnsed,  except  in 
Hie  hands  of  an  ezecatiTe  of  great  finnnesB,  independence,  integrity, 
and  public  spirit.  It  should  never  be  forgotten,  that  in  a  republican 
government  offices  are  established  and  are  to  be  filled,  not  to  gratify 
private  intereata  and  private  f^tachments  ;  not  as  a  means  of  corrnpt 
influence  or  individual  profit ;  not  for  cringing  favorites  or  court  syoo- 
l^iantB  ;  bat  for  purpoees  of  tite  highest  public  good ;  to  ^ve  dignity, 
strength,  purity,  and  energy  to  the  administration  of  tiie  laws.  It 
would  not,  therefore,  be  a  wise  course  to  onut  any  precaution,  which, 
at  the  same  time  that  it  should  ^ve  to  the  president  a  power  over  the 
appointments  of  those  who  are,  in  conjunction  with  himself,  to  execute 
^  laws,  should  also  interpose  a  salutary  check  upon  its  abuse,  acting 
by  way  of  preventive  as  well  as  of  remedy. 

§  1531.  Happily  this  difficult  task  has  been  achieved  by  ti>e  oonsti- 
tntioD.  The  preeddent  is  to  nominate,  and  tiiereby  has  the  sole  power 
to  select  for  office ;  but  his  nomination  cannot  confer  office,  unless 
approved  by  a  majority  of  the  senate.  His  responsibility  and  theirs 
is  thus  complete  and  distinct.  He  can  never  be  compelled  to  yield  to 
tiieir  appointment  of  a  man  unfit  for  office  ;  and,  on  the  other  hand, 
they  may  withhold  their  advice  and  consent  &om  uiy  candidate,  who, 
in  Qteir  judgment,  does  not  possess  due  quahfications  for  office.  Thus 
so  serious  abuse  of  tiie  power  can  take  place,  without  tiie  coSperation 
of  two  coordinate  branches  of  the  government,  acting  in  distinct 
spheres ;  and,  if  there  should  be  any  improper  concession  on  either 
ade,  it  is  obvious  that,  from  t^e  structure  and  changes  incident  to 
each  department,  the  evil  cannot  long  endure,  and  will  be  remedied, 
as  it  should  be,  by  the  elective  firancbise.  The  consciousness  of  this 
check  will  mate  the  pre^dent  more  circumspect  and  deliberate  in  his 
nominations  for  office.  He  will  feel  that,  in  case  of  a  disagreement 
of  opinion  with  the  senate,  his  principal  vindication  must  depend  upon 
tfae  unexceptionable  character  of  hia  nomination.  And,  in  case  of  a 
rejection,  the  most  that  can  be  s^d  is,  that  he  bad  not  bis  first  choice. 
He  will  still  have  a  wide  range  of  selection  ;  and  his  responsibility  to 
present  another  candidate,  entirely  qualified  for  the  office,  will  be  com- 
{Jete  and  unquestionable. 

§  1532.  Nor  is  it  to  be  expected,  that  the  senate  will  ordinarily  &ul 
of  ratifying  the  appointment  of  a  suitable  person  for  the  office.  Inde- 
pendent of  the  desire  which  such  a  body  may  naturally  be  presumed 
to  feel,  1^  having  offices  suitably  filled,  (when  they  cannot  make  the 
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appointment  tJiemselves,)  tliere  will  be  a  reBponaibilit^  to  public  opnion 
for  ft  rejection,  vhich  will  oTercome  aiil  common  private  wishes.  Cases, 
indeed,  may  be  imagined,  in  wfaich  tbe  senate,  from  party  motives, 
from  a  spirit  of  opposition,  and  even  from  motives  of  a  more  private 
nature,  may  reject  a  notmnation  absolutely  nuezceptionable.  But  such 
occurrences  will  be  rare.  The  more  common  error,  (if  there  shall  be 
any)  will  be  too  great  a  focihty  to  yield  to  the  executive  wishes,  as  a 
means  of  personal  or  popular  favor.  A  president  will  rarely  want 
means,  if  be  shall  choose  to  use  them,  to  induce  some  members  t£ 
such  a  body  to  lud  his  nommations ;  since  a  correspondent  influence 
may  be  fairly  presumed  to  exist,  to  gratify  such  persons  in  other 
recommendations  for  office,  and  thus  to  make  them  indirectly  the  dis- 
pensers of  local  patronage.  It  will  be  principaUy  with  regard  to  hi^ 
officers,  such  as  ambassadors,  judges,  heads  of  departments,  and  other 
appointments  of  great  pablic  importance,  tiiat  the  senate  will  interpose 
to  prevent  an  unsuitable  choice.  Their  own  dignity  and  sense  of 
chwacter,  tiiMT  duty  to  their  country,  and  their  very  title  to  office  will 
be  materially  dependent  upon  a  firm  discharge  of  their  duty  on  such 
occasions.' 

^  1533.  Perhaps  tiie  duties  of  the  president,  in  the  discharge  of 
this  most  delicate  and  important  duty  of  his  office,  were  never  better 
summed  up  than  in  ihe  following  language  of  a  distinguished  commen- 
tator,' "  A  proper  selection  and  appointment  of  subordinate  officers 
is  one  of  the  strongest  marks  of  a  powerful  mind.  It  is  the  duty  of 
the  prerident  to  acquire,  as  far  as  possible,  an  intjmato  knowledge  of 
tiLO  capacities  and  characters  of  his  fellow  citizens ;  to  disregard  the 
importunities  of  friends ;  tbe  hints  or  menaces  of  enemies  ;  the  bias  of 
party,  and  the  hope  of  popularity.  The  lattor  is  sometimes  the  refuge 
of  feeble-nunded  men  ;  but  its  gleam  b  transient,  if  it  is  obtuned  by  a 
dereliction  of  honest  duty  and  sound  discretion.  Popular  favor  is  best 
secured  by  carefully  ascertfunmg  and  strictly  pursuing  the  true  interests 
of  tbe  people.  The  president  himself  is  elected  on  the  suppodtion, 
that  be  is  tiie  most  capable  citizen  to  understand  and  promote  those 


■  Tbs  FedendiH,  No.  7«,  TT ;  1  Ken^i  Comm.  LecL  13,  p.  S69 ;  Bawls  on  Conit. 
di.  14,  p.  162,  Ac.;  1  Tncker'i  Black.  Comm.  App.  340  to  343.  The  whole  reMoning 
of  itM  F«denlln  on  Ihii  labjeet,  ia  eqtuUlj  atrikiag  for  in  )ODDd  practical  sense  and  its 
candor.    I  have  ftael;  used  it  in  the  formolag  ■nmmaiy.    The  Fedenliit,  So  76. 

*  Bawie  on  Const  cfa.  14,  p.  1«4. 
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interarts ;  and  in  every  appointment  he  ooght  to  consider  Imnself  as 
ezeenting  a  pnblie  biiat  of  the  aame  nature.  Neither  should  the  fear 
of  ^ving  offence  to  the  pnblie,  or  pain  to  the  individual,  deter  hiin 
fircn  the  imme^ate  exercise  of  his  power  of  remoTal  on  proof  of  inca- 
pacity or  infidelity  in  the  subordinate  officer.  The  public,  tminformed 
of  the  Deeeacdty,  may  be  Emrpiised,  and  at  first  dissatisfied  ;  but  public 
^>probation  ultimately  accompames  the  fearless  sad  aprigbt  discharge 
<rf  duty." 

^  1&34.  It  was  objected  by  some  peisoni  at  th«  ticae  of  the  adoptioii 
of  the  constitution,  that  this  nnioa  of  the  ezeoutive  with  the  senate  in 
appmntments,  would  gire  the  pre»dent  an  undue  influence  over  the 
senate.  This  argument  is  manifestly  untenable,  dnce  it  supposes  tiiai 
ID  undue  influence  over  the  senate  is  to  be  acquired  hy  the  power  of 
ttte  Utter  to  rettrain  him.  Even  if  Uie  u^nment  were  well  founded, 
the  influence  «^  the  prendent  orer  the  senate  would  be  still  more 
increased,  by  ffviag  him  die  excluBfe  power  of  apptuntment;  fw 
ihea  he  would  be  wholly  beyond  restraint.  The  opposite  ground  was 
assumed  by  other  persons,  who  thought  the  influence  of  the  senate 
orer  the  presideut  would  by  this  means  become  dangeroos,  if  not  irre- 
nstible.^  There  ii  more  plausibility  in  this  suggestion,  but  it  proceeds 
upon  unsataafactory  reasoning.  It  is  certun,  that  the  senate  cannot, 
by  their  refusal  to  confirm  the  nominations  of  the  president,  prevent 
lum  from  the  proper  discharge  of  his  duty.  The  most  that  can  bo 
suggested  is,  that  they  may  induce  lum  to  yield  to  their  favorites, 
instead  of  his  own,  by  reasting  his  nominations.  But  if  this  should 
happen  in  a  few  rare  instances,  it  is  obvious,  that  his  means  of  infln- 
ence  would  ordinarily  form  a  counter  check.  The  power  which  oan 
ori^nate  the  disposal  of  honors  and  em<JumentB,  is  more  likely  to 


'  A  practical  question  of  ■ome  importance  arose  mod  ifter  the  conitttadon  wu 
adopted  in  regard  to  the  appcdDtment  of  foreign  miniiten ;  nliether  the  power  of  the 
Mnate  over  Ibe  appointment  gave  that  body  a  rigbt  to  inqiiire  into  the  policy  of  making 
any  inch  ^pointment,  or  imdtiitiag  any  misdon ;  or  wlnthsr  tli^  power  was  confined 
to  the  consideration  of  the  mere  fltncM  of  the  person  nominated  for  the  office.  If  the 
former  were  the  bne  interpretation  of  the  Koatorial  aathority,  then  they  would  have  a 
right  to  inquire  into  the  motives  which  shonld  indnce  the  praaident  to  ovate  snch  a 
diplomatic  miision.  It  was  after  debate  dedded  by  a  small  majori^  of  Aa  sanale,  in 
1793,  that  thqr  had  no  right  to  entsr  apon  the  coniideration  of  the  poUcy  or  fitneas  of 
dw  misnon.  5  Hardkatl's  Life  of  Washington,  ch.  5,  p.  370,  note.  Bnt  the  senate  have 
on  several  occaaioni  since  that  lime  decided  the  other  iray ;  and  pwtlcQlarly  in  regard 
to  miniona  to  Bnssia  and  Tnifcey. 
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attract,  than  to  be  attracted  hy  the  power  wlucti  can  merely  obetraot 
their  comse.^  But  ia  truth,  in  every  aystem  of  government  there  &re 
poemble  dangers  and  real  difficnlljes ;  and  to  provide  for  the  suppres- 
sion of  all  influence  of  one  department,  in  regard  to  another,  would  be 
as  visionary,  as  to  provide,  tiiat  human  passions  and  feelings  should 
never  influence  public  measures.  The  most  that  can  be  done,  is  to 
provide  checks,  and  public  responsibility.  The  plan  of  the  constitutioa 
seems  as  nearly  perfect  for  this  purpose,  as  any  one  can  be ;  and 
indeed  it  has  been  less  censured,  than  any  other  important  delegation 
of  power  in  that  instrument.' 


■  The'Federalial,  No.  77. 

*  Whether  th«  genate  ibonM  htm  «  negatiTe  oo  pnfidentt*!  sppofntroenti,  va*  • 
qoMtioii,  npon  which  the  memben  of  ihs  eoDTeotion  were  mnch  divided.  Hr.  John 
AdUDi  (aflerwaide  piwldeat)  was  oppoMd  to  it;  and  a  Mendlj' correcpondence  took 
place  between  him  Mid  Hr.  Boger  Shtnmui,  of  CoimecUciit,  (one  of  the  fhmien  (tf  the 
conititutioii,)  npon  the  rabject  I  extract  from  Mr.  Pitkin's  Talnable  History  of  dM 
TInited  Statei,  the  substance  of  the  arguments  urged  on  each  side,  as  thej  present  a 
general  view  of  the  reasoning,  which  had  influence  in  the  conTention. 

"  To  some  general  obserrationt  of  Hr.  Shennan  in  favor  of  this  power  In  the  senate, 
Mr.  Adams  made  the  fbllowing  objections. 

■"  The  negative  of  the  senate  npon  appointments,' he  said 'Is  liable  to  the  fbllowiiig 
objeetioiis. 

"'I.  It  uXtm  away,  or  at  least  it  leaaeni  the  reaponsibilitj  of  the  execatiTe — onr 
eonstitalioD  obliges  me  to  eay,  that  It  leasens  the  responiibili^  of  the  preddenL  The 
blame  of  a  hasty,  injadidoos,  weak,  or  wicked  appointment,  is  shared  so  mnch 
between  him  and  the  senate,  that  fail  part  of  it  will  be  too  small.  Who  can  censDrehlm, 
witboDt  censnring  the  suiate,  and  the  legislatures  who  appoint  them  ?  all  their  fnesdi 
will  1m  intereiled  to  vindicate  the  preudent,  in  order  to  screen  then  from  centore ; 
besides,  if  an  impeachment  is  btoof^t  before  them  against  an  officer,  are  (hey  not  inte- 
rested to  acquit  him,  leet  some  part  of  theodinmof  his  gnilt  shonld  foil  npon  them, 'riio 
advised  to  his  appointment ! 

"'a.  It  tarns  the  minds  and  attention  of  the  people  to  the  senate,  a  branch  of  the 
legislature,  in  eiecntive  matttn ;  it  interests  anodier  branch  of  the  legislature  in  the 
management  of  the  ezecntive ;  it  divides  the  people  lietween  the  ezecntive  and  the 
senate :  whereas  all  the  people  onght  to  be  united  to  watch  the  executive,  to  oppose  its 
encroachments,  and  resist  it*  amtntioa.  Senators  and  lepresenativee,  and  their  constitn- 
enia  —  in  short,  the  ariatocrstical  and  demociMical  divisions  of  society,  on^t  to  be 
united,  on  all  occanona,  to  oppose  the  executive  or  the  monarchical  branch,  when  it 
attempts  to  overleap  its  limits.  But  how  can  this  union  be  effected,  when  the  aiisto- 
ctatieal  branch  has  pledged  its  repntation  to  Ae  executive  hj  consenting  to  an  appoint- 

■"8.  It  has  a  natural  tendency,  to  excite  ambition  in  the  senate.  An  active,  itdMit 
spirit,  in  that  house,  who  is  rich,  end  able,  ba*  a  great  lepnlation  and  inflnence,  will  be 
Boliciled  by  candidates  for  office;  not  to  introduce  the  idea  of  bribery,  becanse,  thou^  it 
ceilainly  wonid  force  itMlf  in,  in  other  eouutiies,  and  wiBpnbaU)' here,  who)  we  grow 
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^  1535.  The  other  part  of  the  cUose,  while  it  leftres  to  the  preeor 
dent  t^e  appointment  to  all  officee,  not  otherwise  provided  for,  enables 


populoiu  u)4  rich,  7«t  it  IB  not  yM,  I  hope,  to  b«  dn«ded.  But  ambitioo  most  coma  In, 
•Inodf .  A  senator  of  grMt  influence  will  b«  lutnnll}  uabition*,  uid  d«eironi  of 
iDcreasing  liig  influence.  Will  he  not  be  under  a  (emptation  to  use  hie  influence  with 
the  preaident,  as  well  aa  his  brother  aenatora,  to  appoint  peraoni  to  office  in  the  aeTeral 
Hales,  who  will  exert  themtelvea  in  electioni  to  get  out  hia  enemiei  or  oppoaen,  bolli  in 
tenMeandhouaeof  repieaentatiTee,  and  togetin  hi»  friends,  pertiagM  hia  itiatnuiienla  1 
Suppose  a  aenator,  to  aim  at  the  treasury  office,  for  himself,  hU  brotbei,  father,  or  eon. 
Suppose  him  to  aim  at  the  president's  chair,  or  Tice-preiident's,  at  tbe  next  election — 
or  at  the  office  of  war,  foreign  or  domestic  affain,  will  he  not  naturally  be  tempted  to 
make  use  of  hia  whole  patrooage,  hia  whole  inflnence,  in  advising  to  appointmenta,  bodi 
with  president  and  senaton,  to  get  inchpenoiu  nominated,  m  will  t^en  tbemselves  in 
Oleciaoni  of  president,  vioe-preaidenl,  senalon,  and  house  of  lepraaentatiTes,  to  increase 
his  interests,  and  promote  his  views  1  In  thia  point  at  view,  [  am  vmy  apprehensive, 
that  1^  defect  in  our  constitation  will  have  an  nnhqipj  toadMiej  to  introduce  comq>- 
tion  of  the  graasest  kinds,  both  of  ambicion  and  avarice,  into  all  our  elections.  And 
diia  will  he  the  wont  of  potsoni  to  our  constitulionj  it  will  not  only  deetroy  the  prewnt 
foim  of  govenuueiit,  but  raider  It  almost  impossible  to  substitnte  in  its  place  any  fiee 
government,  even  abetter  limited  numaiehj,  or  any  other,  (han  a  deqKitism,or  a  limpk 

e  last  head,  it  will  be  in  danger  of  dividing  tbe 
,  a  ease  that  piesenta  no  prospect  but  of  perpetnal 

" '  5.  Thia  negative  on  appointmeiita  it  in  darker  of  iorolnng  the  lenale  in  reproach, 
oUoquy,  centore,  and  saspldoo,  without  doing  anf  good.  Will  the  lenate  nae  tlwt 
negative  or  not  T  — if  not,  why  should  they  have  it  f  —  many  will  censure  them  for  not 
naing  it — roanjr  wQl  ridicnle  them,  caH  them  servile,  &c^  if  liiej  do  nae  it.  Tlie  verj 
flnt  instance  of  it  will  expose  tlie  senators  to  tbe  reeentmenl,  not  only  of  the  dis^i- 
polnlad  candidate  and  all  his  fHends,  but  of  the  preeidcmC  and  all  hit  friandt ;  and  those 
wHl  be  moat  of  the  officers  of  government,  through  the  nation. 

"'6.  We  shall  very  soon  have  parlies  formed  —  a  court  and  country  par^ — and 
these  parties  will  have  names  given  them ;  one  par^  in  the  honae  of  lepretentatiTes  wIU 
iopptKt  the  preaident  and  his  measuiea  and  ministars — tbe  other  will  oppose  dual — a 
dmilar  pei^  wUl  be  in  the  senate  —  these  partiet  will  tiaruggle  with  all  their  art,  pertiaps 
with  itttrigoB,  perhaps  with  corruption  at  every  eleclioQ  to  increase  thai  own  friendt, 
and  diiDittJA  their  oppoe«n.  Suppose  such  partiet  formed  in  the  eenate,  and  then  con- 
aider  what  factions,  divisions,  we  shall  have  there,  apon  every  uominatioQ. 

" '  7.  The  senate  hare  not  lime.  Yon  are  of  opinion,  "  that  Iht  concunence  of  the 
ienate  ia  the  appointment  to  office  wiU  ttrengthen  the  hands  of  the  execotive,  and  secon 
die  confidenee  of  the  people,  much  better  than  a  select  council,  and  will  be  less  expen. 
tivB,"  but  in  every  one  of  these  ideas,  Ihavedie  misfortune  to  difisr  from  jau.  It  will 
weaken  the  hands  of  the  executive,  by  lessening  the  obligation,  gratitude,  and  attadi> 
meat  of  dueandidata  to  the  president,  by  dividing  his  attachment  between  the  axecutiTe 
and  legislature,  which  are  natural  enemies. 

" '  Offlceie  of  government,  instead  of  having  a  ring^  eye,  and  undivided  atlnchmenl  to 
dw  ewcutlTe  bnnch,  at  they  oaght  to  have,  conaiiteBt  with  law  and  the  conttitatiM)i 
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CODgreBS  to  vest  tiie  appomtmeDt  of  such  inferior  officers,  as  the;  maj 
think  proper,  in  the  president,  in  Uw  courts  of  law,  or  in  tlie  heada  of 


iriU  be  cooMMitlj  tempted  to  be  bctiont  yrith  their  fecCioiu  patrons  in  the  lensie.  The 
praddent's  own  oScen,  In  a  thonwnd  intlancea,  will  oppose  his  jiut  uid  couMitntioBM 
exertioiu,  uid  screen  thenuelvea  under  tlie  wings  of  their  patrons  and  part?  in  tbe  legiis- 
latnre.  Nor  will  it  lecnre  the  confidence  of  the  people ;  the  people  will  hare  more  con- 
fidence in  the  executtve,  in  execntiTS  matters,  than  in  Ae  Moate.  The  people  will  Im 
constant);  jealous  of  &ctiotis  schemes  in  the  senators  ta  nndnly  influence  the  execndTe^ 
and  of  corrupt  bargaini  between  Ae  seuate  and  esecntlTe,  to  serre  each  other's  piinte, 
Tiews.  The  people  will  aljo  be  jealous,  Ibat  the  Itiflaence  of  the  senate  win  be  emploTVd 
to  conceal,  connive,  and  defend  gnilt  in  executiTe  officers,  instead  of  being  a  guaii  and 
watdi  npon  them,  snd  a  terror  to  them  — a  council  selected  bj  the  praddent  himself,  at 
his  pleasure,  from  among  die  senatort,  representadTea,  and  nation  at  large,  mmid  be 
purelj  responsible — in  that  case,  Ae  senate,  as  a  body,  would  not  be  compromised. 
The  senate  would  be  a  terror  to  pnrj  coandllort — its  honor  would  nerer  be  pledged 
to  support  any  measure  or  ioslrnment  of  the  ezecntiTe,  beyond  jnstiee,  law,  and  the  con- 
■titution.  Nor  would  a  piiTy  Mnmcil  be  mora  expeusiTe.  The  whole  senate  must  now 
deliberate  on  CTcry  appointment,  and,  if  thej  ever  find  time  tor  it,  yon  will  And  that  a 
great  deal  of  time  will  be  reqaiied  and  consumed  in  this  serrice.  Then  the  preeideni 
might  have  a  constant  execntiTe  council ;  now  be  has  none. 

"'1  s^d,  under  the  seventh  head,  that  the  senate  would  not  hare  time.  Tou  win  find, 
dmt  the  T^le  bnriness  of  thb  goTenunent  will  be  Inflnitely  delayed,  by  this  negative  of 
the  senate  on  treaties  and  app<nntmeDM.  ludiao  treaties  and  conBDlarconTentioos  have 
been  already  waitiugfor  months,  and  the  senate  bare  not  been  able  to  find  a  moment  of 
time  to  attend  to  them;  and  this  evil  must  conttantly  increaee,  so  that  the  senate  must 
be  constantly  sitting,  and  must  be  paid  as  long  as  they  sit 

" '  But  I  have  tired  your  patience.  Is  there  any  truth  or  importance  in  these  brctan 
bints  and  etude  surmises,  or  not  T  To  me  they  appear  well  founded,  and  very  impor- 
tant.' 

"  To  these  remains  Mr.  Sherman  replied,  that  he  esteemed  'the  provision  made  fbr 
appointments  to  office  to  be  a  matter  of  very  great  importance,  on  which  the  liberties 
and  safety  orthe  people  depended,  nearly  as  much  as  on  legislation.  If  that  was  vested 
in  the  president  alone,  he  might  render  himself  despotic.  It  was  a  saying  of  one  of  the 
kings  of  England,  "  lial  i^ile  Ae  king  eoidd  eg^xmil  tiU  bMcp€  and  jadgei,  he  night  have 
what  rdigion  and  lamt  it  pleattd."  To  give  that  obserration  ils  ftill  affect,  they  must 
hold  thuT  ofllces  during  bfs  pleasure;  by  sudi  appointments,  trithout  control,  a  powei 
migbt  be  gndnaHy  established,  that  would  be  more  farmidable  than  a  standing  army. 

"'It  appears  tome,  Aut  the  senate  is  &e  most  Important  branch  in  the  government, 
fbr  die  ud  and  support  of  the  executive,  fbr  securing  the  rights  of  the  Individual  stMeSi 
the  government  of  the  TTuited  States,  and  the  liberties  of  the  people.  The  executive  is 
not  to  execute  its  own  will,  but  the  will  of  the  legisUtnn  declared  by  tile  laws,  and  tin 
senata,  being  a  branch  of  the  legislature,  will  be  disposed  to  accranplish  that  end,  and 
advise  to  such  appointqients,  as  will  be  most  likely  to  eB^  it ;  from  their  knowledge  of 
the  people  In  the  several  states,  they  eta  give  the  beet  information  who  an  qnaUfled  fbr 
office.  And  diey  wHI,  ai  yon  justly  obeerve,  in  some  degree  Icasen  his  reeponsfbilitj, 
yet,  will  he  not  have  as  much  remaining  as  he  can  weD  support  1  and  may  not  their 
•dvke  enable  Mm  to  make  sndi  jadidooi  apptnntmento,  as  to  nndei  itspoutiUB^  Icm 
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departments.    The  propriety  of  this  discretionary  power  in  congress, 
to  some  ext«nt,  cannot  well  be  questioned.    If  any  discretion  should 


neocMHj!  iu>perBoncaiLdeierTecennin,iriMiiheaeti  hoMMlj according  to  bit  b«it 
dncretion. 

" '  The  tenotora,  being  chosen  bj  the  legiBlatoret  of  the  gtUes,  and  depending  on  (faem 
fbr  reelection,  trill  naturally  be  wetchliil  to  prerent  anj  infringement  of  the  rights  of  the 
natoi.  And  the  goTemment  of  the  United  Statei  being  federal,  and  iuidtated  bj  a 
number  of  lOTereign  states  for  the  better  secniity  of  their  ri^la,  and  adrancement  <tf 
their  Interests,  the;  ma;  be  con^ered  as  so  man;  pillan  to  support  it,  and  bj  the  exer- 
cise of  the  state  gaTerDmeDtB,peaoe  and  good  order  ma;  be  pieoerved  in  the  place*  moat 
remote  from  the  teat  of  tiie  federal  govemmenC,  aa  well  as  at  the  centre. 

" '  J  believe  tliia  will  be  a  better  balance  to  secure  the  goremment  than  three  independ- 
ent negatiTes  woaid  be. 

" '  I  think  ;Dn  admit,  in  ;oar  Defence  of  the  GoTemmentg  of  the  United  States,  that 
even  one  branch  might  serre  in  a  diplomatic  gorenaient,  like  that  of  the  onion ;  bat  I 
a  tnacb  improied  b;  tbe  addition  of  another  branch,  and  those 
e  and  jndidar;.  This  seems  to  be  an  improvement  on  federal  gorenL- 
ment,  be;Dnd  wliat  has  been  made  b;  an;  other  states.  I  can  see  nothing  in  the  consti- 
tntion  that  will  tend  to  its  dlssolntion,  except  the  article  for  making  amendmenta. 

" '  That  tbe  evils  that  yon  anggeet  ma;  h^pen,  in  cotweqaence  of  the  power  Tettel 
in  the  senate,  to  aid  the  executive,  appean  to  me  to  be  but  baiel;  possible.  Tt»  sena- 
tors, from  the  provision  made  for  their  appoinbneat,  will  comtnonl;  be  some  ot  tbe 
most  respectable  dtisena  in  the  states  for  wisdom  and  probit;,  and  saperfor  to  Action, 
intrigue,  or  low  artifice,  to  obtain  ^)pointmenla  for  themselves  or  their  friends ;  and 
any  attempts  of  that  kind  wonid  destroy  their  reputation  with  a  free  and  enlightened 
people,  and  so  frustrate  the  end  the;  would  have  in  view.  Their  being  candidates  for 
reelecCion  will  probabl;  be  one  of  tbe  most  powerfol  motives  (next  to  that  of  their 
virloe)  to  fldelit;  in  office,  and  b;  that  means  alone  wonlj  the;  hope  for  snccess.  "  He 
that  walketb  uprigbtly  walketh  stirel;,"  is  the  saying  of  a  divinely  inspired  writer;  the; 
wHl  natniall;  have  the  confldeace  of  the  people,  as  they  will  be  chosen  by  their  imme- 
diate representatives,  as  well  as  from  tbeir  characten,  as  men  of  wisdom  and  integrity. 
And  I  see  not  wh;  all  the  branches  of  government  shoold  not  harmonize  in  piomolillg 
tbe  great  end  of  their  institution,  the  good  and  h^piness  of  tbe  people- 

" '  Tbe  senators  and  representatives  being  eligible  &om  the  cicizens  at  large,  and 
wealth  not  b^ng  a  requisite  qualification  for  either,  the;  wHl  be  peisons  neariy  eqoal,  aa 
to  wealth  and  other  qoalificationB,  so  tliat  there  seems  not  to  be  an;  principle  tending  to 
arislocracy,  which,  if  I  understand  tbe  term,  is  a  government  by  nobles,  independent  of 
the  people,  which  cannot  take  place  with  ns  in  either  respect,  wilhont  a  total  subversion 
of  the  constitution.  I  iMlieve  the  more  Ibis  provision  of  the  constitntian  is  atteiided  to 
and  experienced,  the  more  the  wisdom  and  ntilit;  of  it  will  appear.  As  senalora  can- 
not hold  any  other  ofBce  themselves,  they  will  not  be  influenced,  in  Iheir  advice  (o  tbe 
president,  by  interested  motives.  But,  it  is  said,  they  ma;  have  friends  and  kindred  to 
provide  fbr.  It  is  tme  the;  may  ;  but,  when  we  consider  tbeir  character  and  sitoatioD, 
will  the;  not  be  diffident  of  nominating  a  friend  or  relative,  who  may  wish  for  an  office 
and  be  well  qnalifled  fbr  It,  hat  it  should  be  suspected  to  proceed  from  partiality  i  And 
win  not  thdr  fellow-memben  hare  a  degree  of  the  same  reluctance,  lest  it  should  ba 
flioDght  the;  acted  fiom  friendship  to  a  member  of  ilieir  bod;  t  so  that  their  fHendi 
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be  allowed,  ita  limits  could  hardly  admit  of  being  exactly  defined ; 
and  it  might  fairly  be  left  to  oongreaa  to  act  according  b>  the  lighta  of 
experieoce.  It  ia  difficult  to  foresee,  or  to  provide  for  all  the  combina- 
tioDB  of  <uronmataQces,  which  ought  r&ry  the  right  to  appoint  in  euch 
cases.  In  one  age  the  appointment  might  be  most  proper  in  the  presi- 
dent ;  and  in  another  age,  in  a  department. 

§  1536.  In  the  practical  course  of  the  goTcrument  tliere  does  not 
seem  to  have  been  any  exact  line  drawn,  who  are  and  who  are  not  to 
be  deemed  inferior  officers,  in  the  sense  of  the  constitutioa,  whose 
appointment  does  not  necessaiily  require  the  concurrence  of  the 
senate.^  In  many  cases  of  appointments,  congress  have  required  the 
concurrence  of  the  senate,  where,  perhaps,  it  might  not  be  easy  to  say 
that  it  was  required  by  the  constitution.  The  power  of  congress  has 
been  exerted  to  a  great  extent,  under  this  clause,  in  favor  of  the  exe- 
cutive department.  The  president  is  by  law  invested,  either  solely 
or  with  the  senate,  with  the  appointment  of  all  military  and  naval  offi- 
cers, and  of  the  most  important  civil  officers,  and  especially  of  those 
connected  with  the  administration  of  justice,  the  oollectjon  of  the 
revenue,  and   the  supplies   and   expenditures  of  the  nation.     The 


and  cODDCctioiu  would  itand  a,  worse  chance,  in  proportion  to  their  real  merit,  than 
Hrangen.  But  if  the  prdident  was  left  to  select  a  conndl  fbr  himself,  thoagh  he  maj 
be  anpposed  lo  be  sctnated  by  the  beet  motivea,  j^t  he  would  be  snrronnded  bj  flatter- 
ers, who  would  aasame  the  character  of  friends  and  patriots,  though  ihoy  bod  no  attach- 
ment to  the  public  good,  no  leg^ard  to  the  laws  of  their  country,  but,  influenced  wiiollj 
bj  Mlf-taierenl,  would  wish  to  extend  the  power  of  the  executive  in  order  to  iucre«M 
ttieir  own.  They  would  often  adrise  him  to  dispense  with  laws  that  should  thwart 
thoir  schemes ;  and,  in  excuse,  plead  that  it  was  done  from  necessity,  lo  promote  the 
pnblic  good ;  tbey  will  use  tbeic  own  influence,  induce  the  president  to  nse  his,  to  get 
laws  repealed  or  the  constitDtion  altered,  to  extend  his  powers  and  prcrogaliTcs,  under 
pretext  of  advancing  the  pnblic  good,  and  gradually  render  the  govemmcnl  a  deipot- 
Imi.  This  seems  to  be  according  to  the  coarse  of  human  affairs,  and  what  may  be 
expected  from  the  nature  of  things.  I  think  that  members  of  the  legislature  woald 
be  most  likely  dnly  to.  execute  the  laws,  both  in  the  executire  and  judiciary  depart- 
ments.'"* 

■  Rawie  on  Const,  eb.  14,  p.  163,  164;  1  Lloyd's  Dobales,  480  to  600;  3  Lloyd's 
Debates,  1  to  13 ;  Sergeant  on  ConsL  ch.  29,  (ch.  31.)  Whether  the  heads  of  depart- 
ments are  inferior  offiwrs,  in  the  sfnse  of  the  constitotion,  was  much  discaised  in  the 
debate  on  the  organization  of  the  department  of  foreign  affaiis,  in  17B9.  The  result  of 
die  debate  seems  to  have  been  that  they  were  not.  1  Lloyd's  Debatea,  4S0  10  GOO ; 
a  Lloyd's  Debates,  1  to  12;  Sergeant  on  Congt.  ch.  !9,  (ch.  31.) 

•  3  nUiin'i  Hiit.  p.  S81  lo  m. 


,.  Google 


338  CONSTITtlTIOBr  OP  THE  UNITED   STATES.  [bOOZ  HI. 

conrts  of  tbe  nnios  posaesa  the  narrow  prerogative  of  appointing  their 
own  clerk  and  reporter,  without  any  further  patronage.  The  heads 
of  department  are,  in  like  manner,  generally  entitled  to  the  appoint- 
ment of  the  clerks  in  their  respective  offices.  But  the  great  anomaly 
in  liie  system  ia  the  enormons  patronage  of  the  postmaster-general, 
who  is  invested  with  the  sole  and  exclusive  authority  to  appoint  and 
remove  all  deputy-postmasters ;  and  whose  power  and  influence  have 
thus,  by  slow  degrees,  accumulated,  until  it  is,  perhaps,  not  too  much 
to  say,  that  it  rivals,  if  it  does  not  exceed,  in  value  and  extent,  that  of 
the  president  himself.  How  long  a  power,  so  vast  and  so  accumulat- 
ing, shall  remain  without  any  check  on  the  part  of  any  other  branch 
of  the  government,  is  a  question  for  statesmen  and  not  for  jurists. 
But  it  cannot  be  disguised,  that  it  will  be  idle  to  impose  constitutional 
restrunts  upon  high  executive  appointments,  if  this  power,  which  per- 
vades every  village  of  the  republic,  and  exerts  an  irresistible,  though 
silent  influence,  in  the  direct  shape  of  office,  or  in  the  no  less  inviting 
form  of  lucrative  contracts,  b  Buffered  to  remain  without  scrutiny  or 
rebuke.  It  furnishes  no  argument  against  the  interposition  of  a 
check,  which  shall  require  the  advice  and  consent  of  the  senate  to 
appointments,  that  the  power  has  not  hitherto  been  abused.  In  its 
own  nature,  the  post-office  establishment  is  susceptible  of  abuse  to 
such  an  alarming  degree ;  the  whole  correspondence  of  the  country  is 
so  completely  submitted  to  the  fidelity  and  integrity  of  the  agents  who 
conduct  it ;  and  the  means  of  making  it  subservient  to  mere  state 
policy  are  so  abundant,  that  the  only  surprise  is,  that  it  has  not 
already  awakened  the  public  jealousy  and  been  placed  under  more 
effectual  control-  It  may  be  said,vrithont  the  slightest  disparagement 
of  any  officer  who  has  presided  over  it,  that  if  ever  the  people  are  to 
be  corrupted,  or  tfaeur  liberties  are  to  be  prostrated,  this  est^lishment 
will  furnish  the  most  facile  means,  and  be  the  earliest  employed  to 
accomplish  such  a  purpose.' 

^  1537.  It  is  observable,  tiiat  the  constitution  makes  no  mention  of 
any  power  of  removal  by  the  executive  of  any  officers  whatsoever. 
As,  however,  the  tenure  of  office  of  no  officers,  except  those  in  the 


1  It  ii  truly  Biupriiing  thM,  rrhUe  the  iMmed  commentator  od  Bladutons  hai  been 
10  feelingly  alife  to  all  other  exectioiu  of  ouional  power  and  patrona^  thii  sonrce  irf 
patronage  sbonld  not  have  drawn  from  him  a  single  remark,  except  of  commendatioii- 
1  lock.  Black.  Comm.  App.  aoi,  UI ,  343. 
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judicial  department,  ia,  by  the  constitution,  provided  to  be  during 
good  behavior,  it  follows,  by  irreeiatible  inference,  that  all  others  must 
hold  their  offices  during  pleasure,  unless  congress  shall  have  ^ven 
some  other  duration  to  their  office.^  As  far  as  congress  constitution- 
ally possess  the  power  to  regulate  and  delegate  the  appointment  of 
"  inferior  officers,"  bo  far  they  may  prescribe  the  t«rm  of  office, 
the  manner  in  which,  and  the  persons  by  whom  the  removal,  as  well 
as  the  appointment  to  oS&oe  shall  be  made.^  But  two  questions  natu- 
rally occur  upon  this  subject.  The  first  is,  to  whom,  in  the  absence 
of  all  such  legislation,  does  the  power  of  removal  belong ;  to  the 
appointing  power,  or  to  the  executive ;  to  the  president  and  senate, 
who  have  concurred  in  the  appointment,  or  to  the  president  alone  J 
The  next  is,  if  the  power  «f  removal  belong  to  the  executive,  ia 
regard  to  any  appointments  confided  by  the  constitution  to  him ; 
whedier  congress  can  give  any  duration  of  office  in  such  cases,  not 
subject  to  the  exercise  of  this  power  of  removal  ?  ^    Hitiierto  the 


■  1  LloTd's  Dsbatei,  Gil,  Sia, 

•  See  Jforinrry  T.  Madiaem,  1  Cranch,  137,  IBS. 

'  Another  queElion  occurred,  upon  eanying  into  effect  the  act  of  congress  of  1821, 
for  reducing;  the  mililaiy  establiibment.  President  Monroe,  on  that  occasion,  contended 
■hat  hs  had  a  light,  in  filling  the  original  Tacancie*  in  llie  ftrtiller;,  and  in  the  nevlj 
creaUd  office  of  adjutant-general,  to  place  in  them  any  officer  belonging  to  Che  vbole 
military  eitabliBhmeDt,  whecfaor  of  the  staff  or  of  the  line.  "  In  filling  original  vacan- 
ciea,"  said  he,  "  that  is,  offices  newly  created,  it  la  my  opinion  that  congress  have  no 
right,  nnder  the  constitution,  to  impose  any  restraint,  by  law,  on  the  power  grunted  to 
the  president,  so  ai  to  prevent  his  making  a  tMt  election  far  the*e  offices  fhim  tha 
whole  bod;  of  hia  fellow-citizens."  "  If  the  law  imposed  such  a  lestrajat,  it  wonld  be 
void."  "  If  the  right  of  the  president  to  fill  these  original  Tacanciet,  by  the  selection  of 
officers  from  any  branch  of  the  whole  military  estahliahment,  was  denied,  he  would  be 
compelled  to  place  in  them  officers  of  the  same  grade,  whose  corps  had  been  reduced, 
and  they  with  them.  The  effect,  therefore,  of  the  law,  as  to  those  appointments,  wonld 
be,  to  legislate  into  ofBce  men  who  had  been  already  legislated  out  of  office,  taking 
fhim  the  president  all  agency  in  their  appointment"  (Message,  12th  April,  18X3; 
1  Executive  Jonmal,  SB6.)  The  senate  wholly  disagreed  to  this  doctrine,  contending 
that,  as  congreM  possessed  the  power  to  make  rules  and  regulations  for  the  land  and 
naval  forces,  they  bad  a  right  to  make  any  which  they  thooght  would  promole  the  pub- 
lic service.  This  power  bad  been  exercised  from  the  fbundadon  of  the  government,  in 
nspect  to  the  army  and  ntvj.  Congreai  have  a  i^t  to  fix  die  rule,  as  to  promotioni 
and  appointments.  Every  promotion  is  a  new  appointment,  and  ia  submitted  to  the 
seitala  for  confirmation.  Cougress,  in  all  redactions  of  the  anny,  have  fixed  the  rules 
of  reduction ;  and  no  executive  bad  hitherto  denied  their  rightful  power  so  to  do,  or 
besilated  to  execute  ench  rules  as  had  been  prescribed.  Sergeant  on  Const,  cb.  39, 
dl.31.) 
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latter  has  remained  a  merely  apeculatire  quealioii,  as  all  oar  legisla- 
tion, ^viag  a  limited  duration  to  office,  recognizes  the  ezecutire  power 
of  removal  ae  in  full  force.^ 

§  1538.  The  other  ia  a  vastljr  important  practical  question  ;  and,  in 
an  early  stage  of  the  government,  nndernent  a  most  elaborate  discua- 
aioQ.^  The  language  of  the  constitution  is,  that  the  president  "  shall 
"  nominate,  and,  by  and  with  the  advice  and  consent  of  the  senate, 
"  appoint,"  &c.  The  power  to  nominate  does  not  naturally  or  neces- 
saiily  inclade  the  power  to  remove ;  and  if  the  power  to  appoint  does 
include  it,  then  the  latter  belongs  conjointly  to  the  executive  and  the 
senate.  In  short,  under  such  circumstances,  the  removal  takes  place 
in  virtue  of  the  new  appointment,  by  mere  operation  of  law.  It  results, 
and  is  not  separable,  from  the  appointm»t  itself.^ 

§  1539.  This  was  the  doctrine  muntuned  with  great  earnestness  by 
the  Federalist ;  *  and  it  had  a  most  material  tendency  to  quiet  the  just 
alarms  of  the  overwhelming  influence,  and  arbitrary  exercise  of  this 
prerogative  of  the  executive,  which  might  prove  fatal  to  the  personal 
independence  and  freedom  of  opimon  of  public  officers,  as  well  as  to 
the  public  UhertJes  of  the  country.  Indeed,  it  is  nttariy  imposmble  not 
to  feel,  that,  if  tins  unlinuted  power  of  removal  does  exist,  it  may  be 
made,  in  tlie  hands  of  a  bold  and  designing  man,  of  high  ambition,  and 
feeble  prindples,  an  instrument  of  the  worst  oppression,  and  most  vin- 
dictive vengeance.  Even  in  monarchies,  while  the  councils  of  state 
are  subject  to  perpetual  fluctuations  and  change,  the  ordinary  officers 
of  the  government  are  permitted  to  remun  in  the  silent  possession  of 
their  offices,  undisturbed  by  the  policy  or  the  pasmons  of  the  favorites 
of  the  conrt.  But  in  a  republic,  where  freedom  of  opimon  and  action 
are  guaranteed  by  the  very  first  principles  of  the  government,  if  a 


'  In  the  debate  in  1789,  npon  the  bill  for  organliing  the  depaitment  for  foreign 
afloin,  (the  departmeat  of  ststo,]  Ibe  very  qacstioa  was  discussed ;  and  the  final  vote 
■ecms  la  have  expressed  the  seme  of  the  legialatare,  tbat  the  power  of  remoTat  hy  the 
executiva  could  not  be  abridged  by  the  legislature;  at  least,  not  in  cases  where  the 
power  to  appoint  was  not  anbjccc  to  legislative  delegation.  See  B  Marshall's  Life  of 
Waahio^n,  ch.  3,  p.  196  to  300  ;  1  Lloyd's  Dobales,  351  to  366  ;  Ibid.  490,  480  to  600 ) 
3  Lloyd's  Dehales,  1  to  12. 

'  1  Lloyd's  Debate»,3ai,366,  450,  480  to  600  i  2  Lloyd's  Debates,  1  to  12;  5  Mar- 
sball's  Life  of  Washington,  ch.  3,  p.  196  Eo  SOO. 

'  8.  P.  Ei  parte  Hennea,  13  Peters's  R.  il3. 

t  The  Federalist,  So-  77. 
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snccessful  party  may  first  elevate  their  candidate  to  office,  and  then 
make  him  the  iustnimeat  of  their  resentmente,  or  their  mercenary  bar- 
guns  ;  if  men  may  be  made  spies  upon  the  actions  of  th4lr  neighbors, 
to  displace  them  from  office ;  or  if  fowmng  sycophants  upon  the  popu- 
lar leader  of  the  day  may  gain  his  patronage,  to  the  esclueion  of 
worthier  and  abler  men,  it  is  most  manifest,  that  elections  will  be  cor- 
rupted at  their  rery  source ;  and  those,  who  seek  office  will  have 
every  motive  to  delude  and  deceive  the  people.  It  was  not,  there- 
fore, without  reason,  that,  in  the  animated  discussions  already  alluded 
to,  it  was  urged,  that  the  power  of  removal  was  incident  to  the  power 
of  appoiDtment.  That  it  would  be  a  most  unjustifiable  constraction  of 
the  cooBdtutioii,  and  of  its  implied  powers,  to  hold  otherwise.  That 
such  a  prerogative  in  the  executive  was  in  its  own  nature  monarcHcal 
and  arbitrary ;  and  eminently  dangerous  to  the  best  interests,  as  well 
as  the  liberties,  of  the  country.  It  would  convert  all  the  officers  of  the 
country  into  Ute  mere  tools  and  creatures  of  the  preadeot.  A  depend- 
ence 80  servile  on  one  individual,  would  deter  men  of  high  and  honor- 
able minds  from  engaging  in  the  public  service.  And  if,  contrary  to 
expectation,  such  men  shonld  be  brought  into  office,  they  would  be 
reduced  to  the  necessity  of  sacrificing  every  principle  of  independence 
to  the  will  of  the  chief  ma^trate,  or  of  exposing  themselves  to  the 
disgrace  of  being  removed  from  office,  and  that,  too,  at  a  time  when  it 
might  nff  longer  be  in  their  power  to  engage  in  other  puisuits.' 

§  1540.  The  Federalist,  while  denying  the  existence  of  the  power, 
admits  by  the  clearest  implication  the  full  force  of  the  argument,  dins 
addressed  to  such  a  state  of  executive  prerogative.  Its  language  is: 
"The  content  of  that  hody  (the  senate)  aovid  be  neceamry  to  diiplace, 
as  toeU  at  to  appoint.  A  change  of  the  chief  magistrate,  therefore, 
could  not  occasion  so  violent  or  so  general  a  revolution  in  the  officers 
of  the  government,  as  might  be  expected,  if  he  were  the  sole  disposer 
of  offices.  Where  a  man  in  any  station  had  given  satisfactory  evi- 
dence of  his  fitness  for  it,  a  new  preddent  would  be  restnuned  ^m 
attempting  a  change  in  favor  of  a  person  more  agreeable  to  him,  by 
the  apprehenfflon,  that  a  discountenance  of  the  senate  might  frustrate 
the  attempt,  and  bring  some  degree  of  discredit  upon  himself.    Tfaoee, 


'  S  Hanhdrs  Ufe  of  WasluDgloii,  ch.  3,  p.  198;  1  Uoji't  Debstea,  3SI,  366,  460, 
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-who  can  best  estimate  the  valae  of  a  stead;  administralion,  will  be 
most  disposed  to  prize  a  proTision,  which  connects  the  official  exittenee 
of  public  nfti  with  the  approbation  or  dit(y>probation  of  that  £od^, 
which,  from  the  greater  pennaneiicy  of  its  own  compoation,  will,  in  all 
probability,  be  less  subject  to  inconstancy  than  any  other  member  of 
the  gOTermnent."  ^  No  man  can  ftul  to  perceire  the  entire  safety  c^ 
the  power  of  removal,  if  it  most  thos  be  ezereiBed  in  oonjnnctios  wi& 
the  senate. 

^  1541.  Oi^the  other  hand,  ihoae  who,  after  the  adoption  of  the 
conatatalion,  held  the  doctrine  (for  before  that  period  it  never  appears 
to  hare  been  avowed  by  any  of  its  friends,  although  it  was  ui^ed  by 
its  opponents,  as  a  reason  for  rejecling  it)  that  the  power  of  removal 
belonged  to  the  president,  argued,  that  it  resulted  from  the  nature  of 
iiie  power,  and  &e  convenience,  and  even  necesnty  i£  its  exercise. 
It  was  clearly  in  its  nature  a  part  of  the  ezecntive  power,  and  iraa 
io^pensable  for  a  due  execudon  of  the  laws,  and  a  regular  adminis- 
b'ation  of  tbe  public  affairs.  What  would  become  of  the  public 
interests,  if,  during  the  recess  of  the  senate,  the  president  oonld  not 
remove  an  unfaithful  public  officer?  If  be  could  not  displace  a  cor- 
rupt ambassador,  or  head  of  department,  or  other  officer  engaged  ia 
the  finances  or  expenditures  of  the  government  f  If  the  execative, 
to  prevent  a  non-execution  of  the  laws,  or  a  non-performance  of  his 
own  proper  functions,  had  a  right  to  suspend  an  unworthy  ofQcer  from 
office,  this  power  was  in  no  respect  distinguishable  from  a  power  of 
removal.  In  fact,  it  is  an  exercise,  tJiough  in  a  more  moderated  form, 
of  the  same  power.  Beeides ;  it  was  argued  that  the  danger  that  a 
president  would  remove  good  men  from  office  was  wholly  imaginary. 
It  was  not  by  the  splendor  attached  to  the  character  of  a  particular 
{resident  like  Washington,  that  such  an  opinion  was  to  be  maintuned. 
It  was  founded  on  the  structure  of  the  office.  The  man  in  whose 
favor  a  majority  of  the  peojJe  of  the  United  States  would  unite,  to 
elect  him  to  such  an  office,  had  every  probability  at  least  in  &vor  of 
his  principles.  He  must  be  presumed  to  possess  integrity,  independ- 
ence, and  high  talents.  It  would  be  impossible  t^at  he  should  abuse 
the  patronage  of  tiie  govemmeot,  or  his  power  of  removal,  to  the  base 
purposes  of  gratifying  a  party,  or  of  ministering  to  his  own  resent- 
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menta,  or  of  displacing  npright  aod  excellent  officers  for  a  mere  differ- 
ence of  opinion.  The  public  odium,  which  would  inevitablj  attach  to 
each  conduct,  would  bo  a  perfect  security  against  it.  And,  in  truth, 
removala  made  from  such  motiTes,  or  with  a  view  to  bestow  the  offioes 
upon  dependents,  or  faTorites,  would  be  an  impeachable  offence.^  One 
of  the  most  distingnished  framers  of  the  conetitutioD,'  on  that  occasion, 
after  having  ezpreseed  his  o|niuon  decidedly  in  iavor  of  the  existence 
of  the  power  of  removal  in  the  executive,  added :  "  In  the  fint  place, 
he  will  be  impeachable  by  tins  house  before  the  senate  for  such  an  act 
of  mal-adminis^tioQ ;  tor  I  contend,  that  the  wanton  removal  of  me- 
ritorious officers  would  subject  him  to  impeachment  and  removal  from 
lus  Mgh  trust."  ' 

§  1542.  After  a  moat  arumated  discussion,  the  vote  finally  taken  in 
the  house  of  representatives  was  affirmative  of  the  power  of  removal 
in  the  presdent,  without  any  cooperation  of  the  senate,  by  tiie  vote  of 
thirty-four  membeiH  agunst  twenty.*  In  the  senate,  the  clause  in  the 
bill,  affiming  the  power,  was  canied  by  the  casting  vote  of  the  vice- 
prendent.^ 

§  1543.  That  the  final  decimon  of  this  question  so  made  was  greatiy 
influenced  by  the  exalted  character  of  the  president  then  in  office,  was 
asserted  at  ihe  time,  and  has  always  been  believed.  Yet  the  doctrine 
was  opposed,  as  well  as  supported,  by  the  highest  talents  and  patriotism 
of  th^  country.  The  public,  however,  acqmesced  in  this  decimon ; 
and  it  constitutes,  perhaps,  the  moat  extraordinary  case  in  the  history 
of  the  government  of  a  power,  conferred  by  implication  on  the  execu- 
tive by  the  assent  of  a  bare  majority  of  congress,  which  has  not  been 
questioned  on  many  other  occasions.^  Even  the  moat  jealous  advocates 
of  state  rights  seem  to  have  slumbered  over  this  vast  reach  of  author^ 
ity ;  and  have  left  it  untouched,  as  the  neutral  ground  of  controversy, 
in  which  they  desired  to  reap  no  harvest,  and  &om  which  they  retired. 


■  ILl07d'gDel«lci(,39l,366,  450,480  to  600;  3  Lloyd'sDebatM,  I  to  13;  4EIUot^ 
Debates,  141  lo  307;  5  Manh.  Life  of  Washington,  ch.  3,  p.  196  lo  300. 

■  Mr.  MadbOD,  1  Llojd'g  Dsbstes,  503. 
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*  1  Kent'i  Comu.  Lect.  14,  p.  38«,  WO. 
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without  leaving  any  protestations  of  title  or  contest.^  Nor  is  this 
general  acquiescence  and  silence  without  a  satisfactory  explanation. 
Until  a  very  recent  period,  the  power  had  been  exercised  in  few  cases, 
and  generally  in  such  as  led  to  their  own  vindication.  During  the 
administration  of  President  WashingtoQ,  few  removals  were  made,  and 
none  without  cause ;  few  were  made  in  tiiat  of  the  first  President 
Adams.  In  that  of  President  Jefferson  the  circle  was  greatly  enlarged ; 
but  yet  it  was  kept  within  narrow  hoands,  and  with  an  express  dis- 
claimer of  the  right  to  remove  for  differences  of  opinion,  or  otherwise 
than  for  some  clear  public  good.  In  the  admimstrations  of  tlie  subse- 
quent presidents,  Madison,  Monroe,  and  J.  Q.  Adams,  a  general 
moderation  and  forbearance  were  exercised,  with  the  approbation  of  the 
country,  and  without  disturbing  the  harmony  of  the  system.  Since 
the  induction  into  office  of  President  Jackson,  an  opposite  course  has 
been  pursued ;  and  a  system  of  removals  and  new  appointments  to 
office  has  been  pursued  so  extensively,  that  it  has  reached  a  very  large 
proportion  of  all  the  offices  of  honor  and  profit  in  the  cinl  departments 
of  the  country.  This  is  matter  of  fact ;  and  beyond  the  statement  of 
the  fact^  it  is  not  the  intention  of  Qxe  Commentator  to  proceed.    Ibis 


'  Mr.  Tucfeer  in  his  Commcnlarie*  on  BlocksWne  Bcarccly  a1litd«s  to  it.  (See 
1  Tucker's  B1ar>.  Conim.  App.  M\.)  On  the  Other  band,  Mr.  Chancellor  R^t  has 
spoken  on  it  with  l>ecaming  freedom  and  pcrtinente  of  Tcmark.  1  Kent's  Comm.  Lect- 
14,  p.  2S9,  290. 

'  In  proof  of  this  Btatement,  lestitshoald  be  qneslioned,iCiE  proper  to  say,  that  a  list 
or  removals  (confcsscdlj  imperfect)  between  the  4th  of  March,  1829,  nhen  Pteei^ent 
Jackson  came  into  office,  and  the  4th  of  March,  1330,  has  been  pablished,  bj  which  it 
appears,  that,  daring  that  period,  there  were  remored,  eight  persons  in  the  diplomatic 
corps;  ttiirtj.six  in  the  exocnlive  departments;  and  in  the  other  civil  departments, 
inclading  consnls,  marshals,  district  attorneys,  collectors,  and  other  officers  of  the  cns- 
toms,  registers  and  receivers,  ono  hundred  and  ninety-nine  persona.  These  officers 
include  a  very  large  proportion  of  all  the  most  lucrative  offices  under  the  national  govern- 
ment. Besides  these,  there  were  removals  in  the  post  office  deportment,  during  the  same 
period,  of  four  hundred  and  ninetj-one  persons.  {See  Mr.  Postmaster- General  Barry's 
Report  of  Mih  of  March,  ISSO.)  This  statement  will  be  found  in  the  National  Intelli- 
gencer of  the  27ih  of  September,  1BG2,  with  the  names  of  the  parties,  (except  postmas- 
ter) ;  and  I  am  not  aware,  that  it  has  ever  been  denied  to  be  correct.  It  is  impossible 
for  me  to  vouch  for  its  entire  accuracy.  It  is  not  proluble,  that,  from  the  first  organiia- 
tioQ  of  the  government,  in  1789,  down  to  1839,  the  aggregate  of  all  the  removals  tnade 
amoonied  to  one  third  of  this  number.  In  President  Washington's  administration  of 
eight  years,  only  nine  removals  took  place.  See  Mr.  Clayteti's  Speech  in  the  Senate,  on 
the  4th  of  Maieb,  1830. 
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extraordinary  change  of  Bjstem  has  awakened  general  attention,  and 
brought  hack  the  whole  controversy,  with  regard  to  the  executive  power 
of  removal,  to  a  severe  scrutiny.  Many  of  the  most  eminent  states- 
men  in  the  country  have  expressed  a  deUberat«  opinion,  that  it  is 
utterly  indefen^bls,  and  that  the  only  sound  interpretalJOQ  of  the  con- 
stitution is  that  avowed  upon  its  adoption ;  that  is  to  say,  that  the 
power  of  removal  belongs  to  the  appointing  power. 

§  1544.  Whether  the  predictions  of  the  original  advocates  of  the 
executive  power,  or  those  of  the  opposera  of  it,  are  likely,  in  the  future 
progress  of  the  government,  to  be  realized,  must  be  left  to  the  sober 
judgment  of  the  community,  and  to  the  impartial  award  of  time.  If 
there  has  been  any  aberration  from  the  true  constitutional  exposition 
of  the  power  of  removal,  (which  the  reader  must  decide  for  himself,) 
it  will  be  difficult,  and  perhaps  impracticable,  after  forty  years'  experi- 
ence, to  recall  Uie  practice  to  the  correct  theory.  But,  at  all  eventa, 
it  will  be  a  consolation  to  those  who  love  the  union,  and  honor  a  devo- 
tion to  the  patrioljo  discharge  of  daty,  that  in  regard  to  "  inferior 
officers,"  (which  appellation  probably  includes  ninety-nine  ont  of  a 
hundred  of  the  lucrative  offices  in  the  government,)  the  remedy  for 
&ny  permanent  abuse  is  still  within  the  power  of  congress,  by  the  sim- 
ple expedient  of  requiring  the  consent  of  Hie  senate  to  removals  in 
such  cases. 

§  1545.  Ajiother  point  of  great  practical  importance  is,  when  the 
appointment  of  bi^  officer  is  to  be  deemed  complete.  It  will  be  seen 
in  »  succeeding  clause,  that  the  president  is  to  "  commission  all  the 
officers  of  Uie  United  States."  In  regard  to  officers  who  are  remova- 
ble at  the  will  of  the  executive,  the  point  is  ununportant,  tance  they 
may  be  displaced  and  their  commission  arrested  at  any  moment.  Bat 
if  the  officer  is  not  so  removable,  tJie  time  when  the  appointment  ia 
com[Jete  becomes  of  very  deep  interest. 

§  1546.  This  sabject  was  very  elaborately  ^scnssed  in  the  cele- 
brated case  of  Marbuty  v.  Madiaon.^  Marbnry  had  been  appointed 
a  justice  of  the  peace  o{  the  District  of  Columbia  for  five  years, 
according  to  an  act  of  congress,  by  president  Adams,  by  and  with  tlie 
consent  of  the  senate.  His  commissioD  had  been  signed  by  the  presi- 
dent, and  was  sealed  and  deposited  in  the  department  of  state  at  the 


'  1  Cr»adi'»  R.  137;  S.  C.  1  PetOM'i  Cooi.  B.  270. 
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time  of  Mr.  Jefferson's  accession  to  the  presidency,  and  was  afterwards 
withheld  from  him  by  the  direction  of  the  latter.  An  act  of  congress 
had  directed  the  secretary  of  state  to  keep  the  seU  of  the  Uiuted 
States,  and  to  make  out,  and  record,  and  affix  the  seal  to  all  civil 
commisdons  to  officers  of  the  United  States,  to  be  appointed  by  the 
president,  after  he  should  have  ^gned  the  same.  Upon  the  fullest 
dehberatioD,  the  court  were  of  opinion  that,  when  a  comnusuon  haa 
been  ugned  by  the  president,  the  appmntment  is  final  and  complete. 
The  officer  appointed  has  then  conferred  on  him  legal  rights,  which 
cannot  be  resumed.  UntJl  tbat,  the  discreUon  of  the  president  may 
be  exercised  by  him,  as  to  the  appointment ;  bat,  from  that  moment, 
it  is  irrevocable.  His  power  over  the  office  is  tben  terminated  in  all 
coaes,  where  by  law  the  officer  is  not  removable  by  him.  The  right 
to  the  office  is  then  in  the  person  appointed,  and  he  has  the  absolute, 
unconditional  power  of  accepting  or  rejecting  it.  Neither  a  delivery 
of  the  commission,  nor  an  actual  acceptance  of  the  office,  is  indispen- 
sable to  make  the  appointment  perfect. 

§  1547.  The  reasoning  upon  which  this  doctrine  is  founded,  cannot 
be  better  elucidated  than  by  using  the  very  language  of  the  opiniiHi  in 
which  it  is  promulgated.  After  quoting  the  words  of  the  constitution 
and  laws  above  referred  to,  it  proceeds  as  follows :  — 

§  1548.  "  These  are  the  clauses  of  the  constitution  and  laws  of  the 
United  States,  which  affect  this  part  of  the  case.  They  seem  to  con- 
template three  planet  operations :  (1.)  The  nomination.  Tins  is  the 
sole  act  of  the  president,  and  is  completely  voluntary.  (2.)  The 
appointment.  This  is  also  the  act  of  the  prudent ;  and  is  also  a  volun- 
tary act,  though  it  can  only  be  performed  by  and  with  the  advice  and 
consent  of  the  senate.  (3.)  The  commisdon.  To  grant  a  commission 
to  a  person  appointed,  might  perhaps  be  deemed  a  duty  enjoined  by  the 
constitution.  'He  shall,'  says  that  instrument,  'commission  all  the 
officers  of  the  United  States.'  The  acta  of  appointing  to  office  and 
commissioning  the  person  appointed,  can  scarcely  be  con^dered  as  one 
and  the  same  ;  unce  the  power  to  perform  them  is  ^ven  in  two  separ 
rate  and  distinct  sections  of  the  comtitution.  The  distinction  between 
the  appointment  and  the  commission  will  be  rendered  more  apparent, 
by  adverting  to  that  provision  in  the  second  section  of  the  second  arti- 
cle of  the  constitution,  which  authorizes  congress  '  to  vest,  by  law,  the 
appointment  of  such  inferior  officers  as  they  think  proper,  in  the  presi- 
dent alone,  in  the  courts  of  law,  or  in  the  heads  of  departments ; '  thus 
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eoQtemplating  cases  where  the  law  may  direct  the  president  to  com- 
nission  an  officer  appointed  by  the  courts  or  by  the  heads  of  depart- 
meots.  In  anch  a  case,  to  issae  a  commission  would  be  apparently  a 
duty  distinct  from  the  appointment,  the  performance  of  which,  perhaps, 
could  not  legally  be  refused.  Although  that  clause  of  the  constitution 
which  requires  the  president  to  commission  all  the  officers  of  the 
United  States,  may  never  have  been  applied  to  officers  appointed 
otherwise  than  by  himself,  yet  it  would  be  difficult  to  deny  the  legisla- 
tive power  to  apply  it  to  such  cases.  Of  consequence,  the  constitur 
tional  distinction  between  the  appointment  to  an  office,  and  the  com- 
mission of  an  ofGcer  who  has  been  appointed,  remtuus  the  same  as 
if  in  practice  the  president  had  commissioned  officers  appointed  by  an 
authority  other  than  his  own.  It  follows,  too,  from  the  existence  of 
this  distinclaon,  that,  if  an  appointment  was  to  be  evidenced  by  any 
public  act  other  than  the  comnuBsion,  the  performance  of  such  public 
act  would  create  the  officer ;  and,  if  he  was  not  removable  at  the  will 
of  the  president,  would  either  give  him  a  right  to  his  commission,  or 
enable  him  to  perform  the  duties  without  it.  These  observations  are 
premised  solely  for  the  purpose  of  rendering  more  intelligible  those 
which  apply  more  directly  to  the  particular  case  under  considera- 
taOD. 

§  1549.  "  This  is  an  appointment  made  by  the  president,  by  and 
with  the  advice  and  consent  of  the  senate,  and  is  evidenced  by  no  act 
but  the  commission  itself.  In  such  a  ease,  therefore,  the  commia^on 
and  the  appointment  seem  inseparable  ;  It  being  almost  impossible  to 
show  an  appointment  otherwise  than  by  proving  the  existence  of  a 
commission.  Stall,  the  commisuon  is  not  necessarily  the  appointment, 
Uiough  conclusive  evidence  of  it.  Bat  at  what  stage  does  it  amount 
to  this  conclusive  evidence  ?  The  answer  to  this  question  seems  an 
obvious  one.  The  appointment,  being  the  sole  act  of  the  president, 
must  be  completely  evidenced,  when  it  is  shown  that  he  has  done  pvery 
thing  to  be  performed  by  him.  Should  the  commission,  instead  of 
being  evidence  of  an  appointment,  even  be  con^dered  as  constituting 
the  appointment  itself,  still,  it  would  be  made  when  the  last  act  to  he 
done  by  the  president  was  performed,  or,  at  &rtheBt,  when  the  com- 
mis^on  was  complete.  The  last  act  to  be  done  by  the  president,  is 
the  signature  of  the  commission.  He  has  then  acted  on  the  advice 
and  consent  of  the  senata  to  his  own  nomination.  The  time  for 
deliberatioQ  has  then  passed.    He  has  decided.    His  judgment  (m  the 
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advice  and  consent  of  the  senate  concumag  vith  His  nominations,  has 
been  made,  and  the  officer  is  appointed.  This  appointment  is  evidenced 
by  an  open,  unequivocal  act ;  and  being  the  last  act  reqnired  &om  the 
person  making  it,  necessarily  excludes  the  idea  of  its  being,  so  far  as 
respects  tbe  appointment,  an  inchoate  and  incomplete  transaction. 
Some  point  of  time  mnst  be  taken,  nben  the  power  of  the  executive 
over  an  officer,  not  removable  at  his  wiU,  must  cease.  That  point  of 
time  must  be  vhen  the  constitutional  power  of  appointment  has  been 
exercised.  And  this  power  has  been  exercised,  vbeu  the  last  act 
required  from  the  person  possessing  the  power  has  been  performed. 
This  last  act  is  the  signature  of  the  commissioD.  This  idea  seems  to 
have  prevailed  inth  the  legislature,  when  the  act  passed,  converting 
the  department  of  foreign  affairs  into  the  department  of  state.  By 
that  act  it  is  enacted,  that  the  secretary  of  state  shall  keep  the  seal  of 
the  United  States, '  and  shall  make  out  and  record,  and  shall  affix  the 
Biud  seal  to  all  civil  commissions  to  officers  of  the  United  ^States,  to  be 
appointed  by  the  president:'  '  Provided,  that  the  sud  seal  shall  not 
be  affixed  to  any  commission  before  the  same  shall  hare  been  signed 
by  the  president  of  the  United  States  ;  nor  to  any  other  instrument  or 
aot,  without  the  special  warrant  of  the  president  therefor.'  The  signa- 
ture is  a  warrant  for  affixing  the  great  seal  to  the  commission  ;  and 
the  great  seal  is  only  to  be  affixed  to  an  instrument  which  is  complete. 
It  attests,  by  an  act  supposed  to  be  of  public  notoriety,  the  verity  of 
the  presidential  signature.  It  is  never  to  be  affixed  till  the  commission 
is  signed,  because  the  signature,  which  gives  force  and  effect  to  the 
commission.  Is  conclu^ve  evidence  tliat  the  appointanent  is  made.  The 
commis^on  being  signed,  the  subsequent  duty  of  the  secretary  of 
state  is  prescribed  by  law,  and  not  to  be  guided  by  the  will  of  the 
president.  He  is  to  affix  Uie  seal  of  the  United  States  to  the  commis- 
«0D,  and  is  to  record  it.  This  is  not  a  proceeding  which  may  be 
varied,  if  the  judgment  of  the  executive  shall  suggest  one  more  eligi- 
ble ;  but  is  a  precise  course,  accurately  marked  out  by  law,  and  is  to 
be  strictly  pursued.  It  is  the  duty  of  the  secretary  of  state  to  con- 
form t«  the  law,  and  in  this  he  is  an  officer  of  the  United  States,  bound 
to  obey  the  laws.  He  acts,  in  this  respect,  —  as  has  been  very  pro- 
perly stated  at  the  bar,  —  under  the  authority  of  law,  and  not  by  the 
instructions  of  the  preeddent.  It  is  a  ministerial  act,  which  the  law 
enjoins  on  a  particular  officer  for  a  particular  purpose.  If  it  should 
be  supposed  that  the  solemnity  of  affixing  the  seal  la  necessary,  not 
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onl;  to  the  yaliditj'  of  the  commiEraoa,  bat  even  to  the  completion  of 
an  appointment ;  still,  vhen  the  seal  is  affixed,  the  appointmeDt  is  made, 
and  the  commission  is  valid.  No  other  solemnity  is  required  by  law ; 
no  other  act  is  to  be  performed  on  the  part  of  government.  All  that 
tlie  executive  can  do  to  invest  the  person  with  his  office,  is  done  ; 
and  unless  the  appointment  be  then  made,  the  executive  cannot  make 
one  witboat  the  cooperation  of  others.  After  searching  anxiously  for 
the  principles  on  which  a  contrary  opinion  may  be  supported,  none 
have  been  found,  which  appear  of  sufficient  force  to  mainttun  the  oppo- 
nte  doctrine.  Snch  ae  the  imaginatjon  of  the  court  could  suggest, 
have  been  very  deliberately  examined ;  and  after  blowing  them  all 
the  weight  which  it  appears  possible  to  ^ve  them,  they  do  not  shake 
the  opinion  which  has  been  formed. 

§  1550.  "  Id  considering  this  question,  it  has  been  conjectured 
that  the  commission  may  have  been  assimilated  to  a  deed,  to  the  , 
validity  of  which  delivery  ia  essential.  This  idea  is  founded  on  the 
snppostlJon  that  the  commission  ia  not  merely  evidence  of  an  appoint- 
ment, but  is  itself  the  actual  appointment ;  a  supposition  by  no  means 
nnqaeslionable.  But,  for  the  purpose  of  examining  this  objection 
fiurly,  let  it  be  conceded  that  the  prindple  claimed  for  its  aupporb  is 
established.  The  appointment  being,  under  the  constitution,  to  be 
made  by  the  president  perionaUff,  the  delivery  of  the  deed  of  appoint, 
ment,  if  necessary  to  its  completion,  must  be  made  by  the  president 
^so.  It  b  not  necessary  that  the  livery  should  be  made  personally  to 
the  grantee  of  the  office.  It  never  is  so  made.  The  law  would  seem 
to  contemplate  that  it  should  be  made  to  the  secretary  of  state,  since 
it  directs  the  secretary  to  affix  the  seal  to  the  commission,  after  it  shall 
have  been  signed  by  the  president.  If,  then,  the  act  of  livery  be 
necessary  to  give  validity  to  the  commission,  it  has  been  delivered, 
when  executed  and  ^ven  to  the  secretary  for  the  purpose  of  being 
sealed,  recorded,  and  transmitted  to  the  party.  But  in  all  cases  of 
letters  patent,  certfun  solemnitaes  are  required  by  law,  which  solemni- 
ties are  the  evidences  of  the  validi^  of  the  instrument.  A  formal 
delivery  to  the  person  is  not  among  them.  In  cases  of  commissions, 
the  sign  manual  of  the  president,  and  the  seal  of  the  Umted  States, 
are  those  solemnities.  This  objection,  therefore,  does  not  touch  the 
case. 

§  1551.  "  It  has  also  occurred  as  posEoble,  and  barely  possible,  that 
the  transmission  of  the  comnus^oD,  and  the  acceptance  thereof,  might 
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be  deemed  necesaaiy  to  complete  the  right  of  the  pluntiff.  The 
transinisson  d*  the  commission  is  a  practice  directed  by  convenience, 
but  not  b;  lav.  It  cannot  therefore  be  necessary  to  c<»i8titate  the 
appointment,  which  most  precede  it,  and  which  is  Ihe  mere  act  of  the 
preudent.  If  the  ezeoative  required  that  eveiy  person  appointed  to 
an  office  should  himself  take  means  to  procore  his  commiBeion,  the 
appointment  would  not  be  the  less  valid  on  that  account.  The 
appointment  is  the  sole  act  of  the  preadent ;  the  tranemission  of  the 
commiBsion  is  the  sole  act  of  the  officer  to  whom  that  duty  is  asragned, 
and  may  be  accelerated  or  retarded  by  circnisBtanoes  which  can  have 
no  influence  on  the  appointment.  A  commisuon  is  tnuismitted  to  a  per- 
son already  appointed ;  not  to  a  person  to  be  ^pointed  or  not,  as  the 
letter  enclo^ng  the  commisdoa  should  happen  to  get  into  the  post 
office,  and  reach  him  in  safety,  or  to  miscarry. 
,  §  1552.  "  It  may  have  some  tendency  to  eluddate  this  point,  to 
inquire  whether  the  possession  of  the  original  commission  be  in<^ 
pensably  necessary  to  authoriae  a  person,  appmnted  to  any  office,  to 
perform  the  duties  of  diat  office.  If  it  was  necessary,  then  a  loss  of 
the  commission  would  lose  the  office.  Not  only  negligence,  but  acoi- 
dent  or  &aud,  fire  or  theft,  might  deprive  an  indiridual  of  his  office. 
In  each  a  case,  I  presume  it  could  not  be  donbted  but  that  a  copy  from 
the  record  of  the  office  of  the  secretary  "of  state  would  be,  to  every 
intent  and  purpose,  equjd  to  the  orifpnal.  The  act  of  congress  haa 
expressly  made  it  so.  To  give  that  copy  validity,  it  would  not  be 
necessary  to  prove  that  the  ori^nal  had  been  transmitted  and  after- 
wards lost.  The  copy  would  be  complete  endence  (hat  the  ori^n^ 
had  existed,  and  that  the  appointment  had  been  made  ;  bat  not  that 
the  ori^nal  had  been  transmitted.  If,  indeed,  it  should  appear  that 
the  orig^l  had  been  misliud  in  the  office  of  state,  that  circumstance 
would  not  afiect  the  operation  of  the  copy.  When  all  the  lequiutes 
have  been  performed  which  antiiorize  a  recording  officer  to  record  any 
instnunent  whatever,  and  the  order  for  that  pnrpose  has  been  gjven, 
the  instroment  is,  in  law,  conudered  as  recorded,  although  the  manual 
labor  of  inserting  it  in  a  book  kept  for  that  purpose  may  not  have 
been  performed.  In  the  case  of  commismons,  the  law  orders  the 
secretary  of  state  to  record  tiiem.  When,  therefore,  they  are  mgned 
and  sealed,  the  order  for  their  being  recorded  is  ^vea ;  and  whether 
inserted  in  the  book  or  not,  they  are  in  law  recorded.  A  copy  of  this 
record  is  declared  equal  to  the  original,  and  the  fees  to  be  pud  by  a 
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person  requiring  &  copy  are  ascertiuned  b;  law.  Can  a  keeper  of  a 
public  record  erase  tbere&om  a  commiasion  which  bas  been  recorded  ? 
Or  cm  be  refuse  a  cop;  thereof  to  a  person  demanding  it  on  tlie 
terms  prescribed  bj  law  ?  Such  a  cop;  would,  equall/  with  tbe 
ori^nal,  authorize  the  justice  of  peace  to  proceed  in  the  performance 
of  bis  duty,  because  it  would,  equally  with  the  original,  attest  bia 
appointment. 

^  1553.  "  If  tbe  transmission  of  a  commission  he  not  considered  as 
necessary  to  ^ve  validity  to  an  appointment,  still  less  is  its  accept- 
ance. The  appointment  is  the  sole  act  of  tbe  president ;  tbe  accept 
ance  is  the  sole  act  of  the  officer,  and  is,  in  plfun  common  sense, 
posterior  to  the  appointment.  As  be  may  reugn,  so  may  he  refuse  to 
accept.  But  neither  tbe  one  nor  the  oUier  is  capable  of  rendering 
tbe  appointment  a  nonentity.  That  this  is  the  understanding  of  tlie 
goremment  is  apparent  &om  the  whole  tenor  of  its  conduct.  A  com- 
mission bears  date,  and  the  salary  of  tbe  officer  commences,  from  bia 
appointment;  not  &om  the  transmission  or  acceptance  of  his  com- 
mission. When  a  person  appointed  to  any  office  refuses  to  accept  that 
office,  tbe  successor  is  nominated  in  the  place  of  tbe  person  who  has 
declined  to  accept,  and  not  in  tbe  place  of  tbe  person  who  had  been 
previously  in  office,  and  bad  created  the  original  vacancy.  It  is, 
therefore,  decidedly  the  opinion  of  the  conrt,  that,  when  a  commission 
has  been  signed  by  the  pre«dent,  tbe  appointment  is  made ;  and  that 
the  commission  is  complete  when  the  seal  of  the  United  States  has 
been  affixed  to  it  by  the  secretary  of  state.  Where  an  officer  is 
removable  at  the  will  of  tbe  executive,  the  circumstance  which  com- 
pletes tus  appointment  is  of  no  concern ;  because  tbe  act  is  at  any 
time  revocable ;  and  the  comnusuon  may  be  arrested,  if  still  in  the 
office.  But  when  tbe  officer  is  not  removable  at  the  will  of  the  execu- 
tive, tbe  appointment  is  not  revocable,  and  cannot  be  annulled.  It 
has  conferred  legal  rights,  which  cannot  be  resumed.  Tbe  discretion 
of  the  executive  is  to  be  exercised  until  the  appointment  has  been 
made.  But  having  once  made  the  appointment,  bis  power  oj er  tbe 
office  is  tomunated  in  all  cases  where,  by  Uw,  the  officer  is  not  remova- 
ble by  him.  The  ri^t  to  the  office  is  then  in  tbe  person  appointed, 
and  be  has  the  absolute,  unconditional  power  of  accepting  or  rejecting 
it.  Mr.  Marbury,  then,  ranee  bis  commission  was  ugned  by  the  presi- 
dent, and  sealed  by  the  secretary  of  state,  was  appointed ;  and  as  tbe 
law  creating  tite  office  gave  tbe  officer  a  right  to  hold  for  five  years, 
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independent  of  the  executive,  the  appointmeat  was  not  rerocftble,  but 
vested  in  the  officer  legal  nghta,  which  are  protected  by  the  laws  of 
his  country.  To  withhold  his  commisaioa,  therefore,  is  art  act  deemed 
bj  the  court  not  warranted  by  law,  but  TiolatiTe  of  a  vested  legid 
right." ' 

■  8«eal«o  IUw1eoad)e  Coiutitution,  ch.  14,  p.  166^  Se^eant  od  Coiutitntion,  cb.  99, 
[ch.  31.]  The  reasoning  of  this  opinion  would  seem  Co  be,  in  a  judical  Tiew,  absolntely 
irresistible;  and,  i»  lucb,  received  at  the  time  a  very  general  upprobatian  from  tim  pro- 
fession. It  was,  liowever,  totally  diaregarded  by  President  Jefferson,  who,  on  this,a«  on 
other  oocasions,  placed  his  ri^t  of  conitrning  the  constitntion  and  taws,  as  wholly 
above  and  independent  of  judicial  decision.  In  his  correspondence,  he  repeatedly 
alluded  to  thig  subject,  and  endeavored  to  vindicate  his  conduct.  In  one  of  his  letters 
he  sayi,  "In  the  cose  of  Marbnry  and  Madison,  the  federal  judges  declared  that  com- 
missions, signed  Mid  sealed  by  the  president,  were  valid,  aldiough  not  delivered-  I 
deemed  delivery  essentia]  lo  complete  k  deed,  which,  as  long  as  it  nniaint  in  the  huids 
of  the  ptu^,  is,  as  yet,  do  deed ;  it  is  in  potie  only,  bat  not  in  ase ;  and  I  witbheU.  the 
delivery  of  the  commission.  Thej  cannot  issue  a  mandamus  to  the  president  or  legis- 
lature, or  to  any  of  their  officers."  *  It  is  true  that  the  constitntion  does  not  authaiiie 
the  iupreme  court  to  iJisne  a  mandamns  in  the  exerdse  of  original  jurisdiction,  as  was  the 
case  in  Marbury  v.  Hadiim ;  and  it  was  so  decided  by  the  supreme  court  But  (he  Act 
of  Congress  of  IT89,  ch.  SO,  S  13,  had  actually  conferred  the  very  power  on  the  supreme 
court,  by  providing  that  the  supreme  court  shall  have  power  "  to  issue  writs  of  manda- 
mns, &c.  to  any  courts  appointed,  or  persons  holding  office  under  the  authority  of  the 
United  States."  So  that  the  supreme  court,  in  declining  jarisdictioB,  in  effect  declared 
that  the  ad  of  congress  was,  in  this  respect,  uncoDstitationsI.  But  no  lawyer  could 
doabt  that  coogt^ss  might  confer  the  power  on  any  other  court ;  and  the  supreme  court 
itself  might  issue  a  mandamus  in  the  cxeri^e  of  its  appellate  jurisdiction.  But  the 
whole  argument  of  President  JeBbrson  proceeds  on  an  assumption  which  is  not  proved. 
He  says,  delivery  is  essential  10  a  deed.  But,  assuming  this  lo  be  correct  in  all  cases,  it 
does  not  establish  that  a  commission  is  essential  to  every  appointment,  or  that  a  com- 
mission most,  by  the  constitution,  be  by  a  deed ;  or  that  an  appointment  (o  office  is  not 
complete  before  the  commission  is  sealed  or  delivered.  The  qnestioD  is  not,  whether  ■ 
deed  at  the  common  law  is  perfect  without  a  delivery  j  but  whether  an  appointment 
under  the  cons^tution  is  perfect  without  a  delivery  of  a  commission.  If  a  delivery 
were  neceBsai7,  when  the  president  hud  signed  the  commission,  and  deUvetcd  ii  to  the 
secretary  to  be  sealed  and  recorded,  such  delivery  would  be  sufficient ;  for  it  is  the  final 
act  required  to  be  done  by  the  president.  But,  in  point  offset,  theteoJ  is  not  the  seal  of 
the  president,  but  of  the  United  States.  The  commisuon,  sealed  by  the  president,  is  not 
his  deed;  and  it  does  not  take  effect  as  his  deed.  It  is  merely  a  verification  of  his  act  by 
the  high«t  evidence.  The  doctrine,  then,  of  deeds  of  private  persons,  at  the  common 
law,  is  inapplicable.  It  la  painful  to  observe,  in  President  JefTeraon's  writings,  the  con- 
stant insinuations  against  public  men  and  public  bodies,  wbo  differ  from  liis  own 
opinions  or  mcasarea,  of  being  governed  by  improper  or  onworthy  motives,  or  mere 
party  spirit.  The  very  letters  here  cited  (4  Jefferson's  Corresp.  75,  317,  372)  afford 
illostraiions  not  to  be  mistaken ;  and  certainly  diminish  the  value  which  might  otherwiaa 
be  attributed  to  his  criticisms. 

•  4  Jc  ArHHi't  CotrMpODikiK*,  317 )  Id.  ?« i  U.  373, 373. 
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^  1554.  Another  qaestioii  growing  out  of  appointments  ia,  at  wliat 
time  the  appointee  13  to  be  deemed  in  office ;  whether  from  tiie 
time  of  hia  acceptance  of  the  office,  or  his  complying  frith  the  pre- 
liminary requisitione,  (such  'as  taking  tho  oath  of  office,  ^ving  bond 
for  the  futhful  discharge  of  his  dntdes,  JEc.)  or  his  'actual  entry  upon 
the  daties  of  his  office.  This  qaeataon  maj  become  of  great  practical 
importance  in  casn  of  remorals  &om  office,  and  also  in  cases  where, 
by  law,  officers  are  appointed  for  a  limited  term.  It  frequendj  hap- 
pens that  no  formal  removal  &om  office  is  made  by  the  president, 
except  by  nominating  another  person  to  the  senate  in  place  of  the 
person  removed,  and  without  any  notice  to  him.  In  snch  a  ease,  is 
the  actual  incumbent  in  office  de  /acto  removed  immediately  upon  the 
ninninadon  of  a  new  officer  ?  If  so,  then  all  his  subsequent  acts  in 
the  office  are  void,  though  he  may  have  no  notice  of  the  nomination, 
and  may,  &om  the  delay  to  give  such  notice,  go  on  for  a  month  to 
'  perform  its  functions.  Is  the  removal  to  be  deemed  complete  otAy 
when  the  nomination  has  been  confirmed  ?  Or  when  notice  is  actually 
given  t«  the  incumbent  ?  Or  when  the  appointee  has  accepted  the 
office  ?  ^  Hitherto  this  point  does  not  seem  to  have  received  any 
jodici^  deciuon,  and  therefore  must  be  treated  as  open  to  contro- 
versy. If  the  decision  should  be,  that  in  such  cases  the  nomination 
without  notice  creates  a  removal  de  faeto  as  well  as  de  Jure,  it  is 
obvious  that  the  public,  as  well  as  private  individuals,  may  become 
aaSarera  by  nmntentional  and  innocent  violations  of  law.  A  collector, 
for  instance,  may  receive  duties,  may  grant  clearances  to  vessels,  and 
nay  perform  other  functions  ctf  the  office  for  months  after  such  a 
nomination,  without  the  slightest  8us|ndon  of  any  want  of  legal 
authority.  Upon  one  occasion  it  was  said  by  the  supreme  court,  that 
**  when  a  person  appointed  to  any  office  (under  the  United  States) 
raiiues  to  accept  that  office,  the  successor  is  nominated  in  the  place  of 
the  person  who  has  declined  to  accept,  and  not  in  the  place  of  the 


■  SeeJohaon  v.  fntTMf  Slata,  5  Muon'a  R.  425,  4SB,  439.  [la  BoweHxmt  v.afarru, 
WaDace's  Cir.  R.  119,  the  Cm:nit  Court  of  PGnnaylTania  decided  tLat  a  manbal  ww  oot 
nmoved  hj  &  new  appointment  nutil  notice  t«  him  of  ■nch  new  appoiDBnent  TIm  court 
dted  Boucher  t.  Waanan.  Cro,  Elii.  440 ;  4  Boc.  Abridg.  446 ;  IS  Viner,  p.  4,  pi.  9  ; 
Fnrtbn  t.  WUd,  3  Brownlow,  190 ;  Onne  v.  Vermn,  Cro.  Car.  97  i  BunA  t.  Maypander, 
1  Vera.  R.  400  ;  34  Assisanun,  pi.  S  )  Thompam't  Om,  3  P.  Will.  194 ;  Mooie't  Rep. 
18«,  pL  336  i  Sl  Jafm'i  Cote,  19  Vincr,  Abr.  491 ;  Watbs'i  Cat,  3  B^.  71  j  JUi'i  C^, 
Cn>,  SHe.  11.] 
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person  who  had  been  previous];  in  office,  and  had  created  the  ori^nal 
vacancj."^  From  this  remark  it  would  seem  to  be  the  opinion  of  the 
conrt,  that  the  office  b  completely  filled  in  every  case  of  vacancy,  as 
Boon  as  the  appointment  is  complete ;  independently  of  the  accept- 
ance of  the  appointee.  If  so,  it  wonld  seem  to  follow  that  the 
removal  must,  at  all  events,  be  complete  as  soon  as  a  new  appointment 
is  made.^ 

§1555.  The  next  clause  of  the  constitntjon  is:  "The  president 
"  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during  the 
«  recess  of  the  senate,  by  granting  commisBions,  which  shall  expire  at 
"  the  end  of  their  next  session." 

§  1556.  This  clause  was  not  in  the  first  draft  of  ihe  constitution  ; 
but  was  afterwards  inserted  by  an  amendment,  apparently  without 
objection.^  One  of  the  most  extraordinary  instances  of  a  perverse 
intention  to  misrepresent,  and  thereby  to  render  odious  the  constitu- 
tion, was  in  the  objection,  solemnly  urged  against  this  clause,  that  it 
authorized  the  president  to  fill  vacancies  in  the  senate  itself,  occurring 
during  the  receBs  ;  *  a  power  which,  in  another  clause  of  the  constitu- 
tion, was  expressly  confided  to  the  state  executive.  It  is  wholly 
unnecessary,  however,  now  to  dwell  upon  this  preposterous  sugges- 
tion, since  it  does  not  admit  of  a  doubt,  that  the  power  given  to  the 
president  is  applicable  solely  to  appointments  to  offices  under  the 
United  States,  provided  for  by  the  constitution  and  laws  of  the  union. 
It  is  only  another  proof  of  the  gross  exaggerations  and  unfounded 
alarms  which  were  constantly  resorted  to,  for  the  purpose  of  defeating 
a  system  which  could  scarcely  ful  of  general  approbation,  if  it  was 
fairly  understood.' 

§  1557.  The  propriety  of  this  grant  b  so  obvious,  that  it  can 
require  no  elucidation.  There  was  but  one  of  two  courses  to  be 
adopted ;  either,  that  the  senate  should  be  perpetually  in  session,  in 
order  to  provide  for  the  appointment  of  officers ;  or,  that  the  president 
should  be  authorized  to  make  temporary  appointments  during  the 
recess,  which  should  expire  when  the  senate  should  have  had  tut 


'  J^arbary  t.  Madaon,  I  Cranch's  E.  137 ;  S.  C.  I  Pelere'i  Cond.  R.  a70.    [See 
THUes'a  Semarka,  in  Meriton  r.  Steveta,  Willei,  B.  279 ;  2  Hdo,  P.  C.  25.] 

*  8es  Johnxm  T.  United  Stala,  5  Mbsob's  R.  425,  436,  439 ;  Dnited  Slata  r.  Sirk- 
patrick,  4  Wheat.  R.  733,  734. 

'  Journal  of  CouventiDD,  229,  341. 

*  The  Fedenliat,  No.  67.  •  Ibid. 
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opportunity  to  act  on  the  snbject.  The  former  coorse  would  have 
been  at  once  bnrthensome  to  the  senate,  and  expensive  to  the  public. 
The  latter  oombineg  conTeuience,  promptitude  of  action,  and  general 
secaritj. 

§  1558.  The  appointments  so  made,  By  the  very  language  of  the 
constitution,  ezjure  at  the  next  session  of  the  senate ;  and  the  dom- 
missioDS  given  by  him  have  the  same  duration.  When  the  senate  is 
assembled,  if  the  president  nominates  the  same  officer  to  the  office, 
tioB  is  to  all  intents  and  purposes  a  new  nomination  to  office  ;  and,  if 
approved  by  the  senate,  the  appointment  is  a  new  appointment,  and 
not  a  mere  continuation  of  the  old  appcmtment.  So  that,  if  a  bond 
for  fidelity  in  office  has  been  given  under  the  first  appointment  and 
oommisson,  it  does  not  apply  to  any  acts  done  under  the  new  appoint- 
ment and  comnussion.^ 

^  1559.  The  language  of  the  clause  is,  that  the  president  shall 
have  power  to  fill  up  vacan<ne$  that  may  happen  during  the  recess  of 
the  senate.  In  1813,  President  Madison  appointed  and  commissioned 
ministers  to  negotiate  the  treaty  of  peace  of  Qhent,' during  the  recess 
of  the  senate ;  and  a  question  was  made,  whether  he  had  a  constitu- 
tional authority  bo  to  do,  there  being  no  vacancy  of  any  existing 
office,  but  this  being  the  creation  of  a  new  office.  The  senate,  at 
their  next  session,  are  sud  to  have  entered  a  protest  against  such  an 
exercise  of  power  by  the  executive.  On  a  subsequent  occasion, 
(April  20, 1822,)  the  senate  seem  distinctiy  to  have  held,  that  the 
president  could  not  create  the  office  of  minister,  and  make  appoint- 
ments to  such  an  office  during  the  recess,  without  the  consent  of  the 
senate.  By  "vacancies"  they  understood  to  be  meant  vacancies 
occurring  from  death,  resignation,  promotion,  or  removal.  The  word 
**  happen  "  had  relation  to  some  casualty,  not  provided  for  by  law. 
If  the  senate  are  in  session  when  offices  are  created  by  law,  which 
have  not  as  yet  been  filled,  and  nomiaations  are  not  then  made  to 
them  by  the  president,  he  cannot  appoint  to  sach  offices  during  the 
recess  of  the  senate,  because  the  vacancy  does  not  haj^en  during  the 
recess  of  the  senate.  In  many  instances,  where  offices  are  created  by 
law,  special  power  is,  on  this  very  account,  given  to  the  preadent  to 
fill  them  during  the  recess ;  and  it  was  then  said,  that  in  no  other 


>  Qutal  SbUM  V.  Erfyatridc,  9  Wbeat.  R.  7!0,  733,  T34',  785. 
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iostancea  h&d  the  preudent  fiQed  such  vacant  offices,  irithoat  tixe 
special  authority  of  lav.' 

§  1560.  The  next  Becti<m  of  the  eectnid  article  ia  :  "He  (the  pre£- 
"  dent)  shall  from  time  to  time  ^ve  to  lite  congresa  informatiiHi  of 
"  Uie  state  of  the  onitHi,  anft  recommend  to  their  consideration  such 
"  measnrea  as  he  shall  judge  necessary  and  ei^dient.  He  maj,  on 
'*  eztraor^nary  ocoanons,  convene  both  houses,  or  either  of  them ; 
"  and,  in  case  of  a  disagreement  between  them,  vith  respect  to  the 
"  time  of  adjournment,  he  may  adjourn  them  to  snch  time  as  he  shall 
"  think  proper.  He  shall  receive  ambassadors  and  other  public  minis- 
"  tere.  He  shall  take  care  that  the  laws  be  fEuthfolly  executed ;  and 
('  shall  commissitai  all  the  officers  of  the  United  States." 

§  1561.  The  fint  part,  relative  to  the  preudent's  ^ving  information 
and  recommending  neaeures  to  congress,  is  so  consonant  with  the 
structure  of  the  executive  departments  of  the  colonial  and  state 
govemmenta,  with  the  usage  and  practice  of  other  free  govemmenlg, 
with  ^e  general  convenience  of  congress,  and  with  a  due  share  of 
responability  oa  (be  part  of  the  executive,  that  it  may  well  be  pre- 
samed  to  be  above  all  real  objection.  From  the  nature  and  duties  of 
the  executive  department,  he  must  possess  more  extenave  sources  of 
information,  as  well  in  regard  to  domestic  as  fbreign  al^rs,  than  can 
belong  to  congress.  The  true  workings  of  the  laws  ;  the  defects  in 
the  nature  or  arrangements  of  the  general  systems  of  trade,  finance, 
and  justice  ;  and  the  militaiy,  nav^,  and  civil  establishments  of  the 
onion,  are  more  readily  seen,  and  more  constantly  under  the  view  of 
the  executive,  than  they  cui  possibly  be  of  any  other  department. 
There  is  great  wisdom,  therefore,  in  not  merely  allowing,  but  in 
requiring  the  president  to  lay  before  congress  all  facts  and  informa- 
tion which  may  assist  tibeir  deliben^ons ;  and  in  enabling  him  at 
once  to  point  out  the  evil  and  to  suggest  the  remedy.  He  i^  thus 
justly  made  responable,  not  merely  for  a  due  adnnnistration  of  the 
existing  systems,  but  for  due  diligence  and  examination  into  the  means 
<MF  improving  them.' 


■  Sergeant  on  Conit  cb.  B9,  (ch.  31);  SExecutiTfl  Joiubk],  p.415,500;  3£xecatitt 
Jonmal,  397. 

■  See  1  Tnck.Black.Comm.App.  343,344,345]  TbeFedecBliBC,No.  78;  Rawle  on 
Conit  ch.  16,  p.  171.  The  practice  in  thetimeof  Fiefident  Waihington  and  Prendeiit 
3oba  Adanu  wif,  for  tbe  pmideiit,  at  the  opemns  of  Mwh  vwaiwi  of  coogreu,  to  meet 
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§  1662.  The  power  to  convene  congress  on  extraordinary  occasions 
is  indispensable  to  the  proper  operations  and  even  safety  of  the  govern- 
ment.  Occasions  may  occar  in  the  recesB  of  congress,  requiring  the 
government  to  take  vigorous  measures  to  repel  foreign  aggressionH, 
depredations,  and  direct  hoetjlities ;  to  provide  adequate  means  to 
mitigate  or  overcome  unexpected  calamities ;  to  suppress  insurrections ; 
and  to  provide  for  innumerable  other  important  exigencies,  anaing  out 
of  the  intercourse  and  revolutions  among  nations.^ 

§  1563.  The  power  to  adjoom  congress  in  cases  of  disagreement  is 
equally  indispensable ;  unce  it  is  the  only  peaceable  way  of  tonnioat- 
ing  a  controversy  which  can  lead  to  nothing  but  cbstraction  id  the 
public  councils.^ 

§  1564.  On  the  other  hand,  the  duty  imposed  upon  him  to  take  care 
ttiat  the  laws  be  futhliilly  executed,  follows  out  the  strong  injunctions 
of  his  oath  of  office,  that  he  will  "  preserve,  protoct,  and  defend  the 
constitution."  The  great  object  of  the  ezecudve  department  is  to 
accomplish  this  purpose  ;  and  without  it,  be  the  form  of  goveniment 
whatever  it  may,  it  will  be  utterly  worthless  for  offence  or  defence ;  for 
the  redress  of  grievances  or  the  protection  of  rights ;  for  the  happiness, 
or  good  order,  or  safety  of  the  people. 

^  1565.  The  next  power  ia  to  receive  ambassadora  and  other  publio 
nunistors.  This  .has  been  already  incidentally  touched.  A.  smilar 
power  existed  under  the  confederation ;  but  it  was  confined  to  recetr- 
ing  "  ambassadors,"  which  word,  in  a  strict  sense,  (aa  has  been 
already  stated,)  comprehends  the  highest  grade  tnHj  of  ministers,  aad 
not  those  of  an  inferior  character.    The  policy  of  the  Uiuted  States 


both  boDsea  in  penon,  and  deliver  a  speech  to  them,  containing  hii  tIbwb  on  public 
afFaira,  aad  bia  recommendaliouB  ofmcBstireB,  On  other  occasions,  he  simply  addcested 
written  memaga  to  them,  or  either  of  them,  according  to  the  natnre  of  the  message- 
To  the  speeches  thna  made  a  written  answer  was  given  by  eadi  lionse ;  and  thus  an 
opportanity  was  afforded,  by  the  opponents  of  the  administration,  to  review  its  whole 
policy  in  a  single  debate  on  the  answer.  That  practice  was  discontinned  by  President 
JeffeTSon,  who  addressed  all  his  commnnications  to  congress  by  written  messages ;  and 
to  these  no  answers  were  retnmed.*  The  practice  thns  introdnced  by  him  has  been 
ever  since  exclusively  ptmned  by  all  succeeding  presidents ;  whether  fbr  the  better  has 
been  gravely  donbted  by  some  of  odt  most  distingoished  statesmen. 

■  Seel  Tnck.  Block,  Comm.  App.  343,3M,  SiS;  The  Federalist,  No- 78;  Bawleoa 
Const,  ch.  16,  p.  l7l. 

*  Ibid. 

•  Bawie  M  Csuu  cli.  18,  p.  171,  ITi,  173. 
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would  ordinanlj  prefer  tiie  employment  of  the  inferior  grades ;  and 
therefore  the  description  is  properly  enlarged,  so  Ets  to  include  all 
clasaes  of  miniateie.^  Why  &.e  receiving  of  consuls  was  not  also 
expressly  mentioned,  as  the  appointment  of  them  is  in  the  preceding 
clause,  is  not  eauly  to  be  accounted  for,  especially  as  the  defect  of  the 
confederation  on  this  head  was  fully  nnderstood.'  The  power,  how- 
erer,  may  be  foirly  inferred  from  other  parts  of  the  constitution ;  and 
indeed  seems  a  general  incident  to  the  executive  authority.  It  has 
constantly  been  exercised  without  objection ;  and  foreign  consuls  have 
never  been  allowed  to  discharge  any  functions  of  office,  until  they 
have  received  the  exequatur  of  the  president.*  Consuls,  indeed, 
are  not  diplomatic  fonctionaries,  or  political  representatives  of  a 
foreign  nation ;  but  are  treated  in  the  character  of  mere  commercial 
agents.* 

^  1566.  The  power  to  receive  ambassadors  and  ministers  ia  always 
an  important,  and  sometimes  a  very  delicate  function ;  ^ce  it  consti- 
tutes the  only  accredited  medium,  through  which  negotiations  and 
fiiendly  relations  are  ordinarily  carried  on  with  foreign  powers.  A 
government  may  in  its  discretion  lawfully  refiise  to  receive  an  ambas- 
sador, or  other  mimster,  without  its  aSbr^g  any  just  cause  of  war. 
Bat  it  would  generally  be  deemed  an  unfriendly  act,  and  might  pro- 
voke hostilities,  unless  accompaiued  by  conciliatory  explanations.  A 
refusal  is  sometunes  made  on  the  gronnd  of  the  bad  character  of  the 
miiustoT,  or  Us  former  offenuve  conduct,  or  of  the  special  subject  of 
the  embassy  not  being  proper,  or  convenient  for  discusraon.'  This, 
however,  is  rarely  done.  But  a  muoh  more  delicate  occasion  is,  when 
a  civQ  war  breaks  out  in  a  nation,  and  two  nations  are  formed,  or  two 
parties  in  the  same  nation,  each  cltuming  tlie  sovereignty  of  the  whole, 
and  the  contest  remma  as  yet  undecided,  fiagrante  beUo.  In  such  a 
case  a  neutral  nation  may  very  properly  withhold  its  recognition  of  the 
supremacy  of  either  party,  or  of  the  existence  of  two  independent 
nations :  and  on  that  account  refuse  te  receive  an  ambassador  &om 


I  The  Fedenlut,  No.  43. 

*  Ibid. 

■  Rawle  OQ  Coott.  ch.  S4,  p.  sat,  3as. 

*  Ibid- ;  I  Kent's  Comm.  Lect.  a,  p.  40  to  44 ;  The  Indian  Chief,  3  Bob.  R.  a! ;  The 
B«Uo  Corannef,  6  Wbe«t.  B.  162,  168 ;  Vioeath  v.  Buler,  3  Maule  &  8elw.  B.  384. 

*  1  Keat'i  Comn.  Lect  S,  p.  39;  Rotherforth'a  Luljt.  B.  a,  ch.  9,  t  SO;  Qrotiot,  Litk 
3,ch.  6,t  1.3,4. 
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uther.'  It  is  obvions,  that  in  BQoh  cases  the  simpler  acknowledgment 
of  the  minister  of  either  paty,  or  nation,  might  be  deemed  taking  part 
agunst  the  otber ;  and  thus  as  affording  &  strong  countenance,  or  oppo- 
utioD  to  rebeUi(»i  and  civil  dismemberment.  On  this  accoont,  nations, 
placed  in  snch  a  prei^o&ment,  have  not  hemtated  sometimes  to  declare 
war  Bgunst  aentrals,  as  iuterporing  in  the  war;  and  have  made  them 
the  Tictims  of  their  vengeutce,  when  the;  have  been  anzioos  to  assume 
a  neutral  position.  The  exercise  of  tiiis  prerogative  of  acknowledging 
new  nations,  or  ministers,  is,  tiierefore,  under  such  circumstances,  an 
ezecative  function  of  great  delicacy,  which  requires  the  utmost  caution 
and  deliberation.  If  the  executive  receives  an  ambassador  or  other 
Qunister,  as  the  representative  of  a  new  nation,  or  of  a  party  in  a  civil 
war  in  an  old  nation,  it  is  an  acknowledgment  of  the  sovereign  author- 
ity de  faeto  of  such  new  nation,  or  party.  If  such  recognition  is 
made,  it  is  conclnave  upon  the  nation,  unless  indeed  it  can  be  reversed 
by  an  act  of  congress  repadiating  it.  If,  on  the  other  hand,  such 
recognition  has  been  refused  by  the  executive,  it  is  siud,  that  oon< 
gi*es8  may,  notwithstanding,  solemnly  acknowledge  the  sovereignty  of 
the  nation,  or  party.'  These,  however,  are  proportions  which  have 
hitherto  remmned  aa  abstract  statements  nnder  the  constitution ;  and, 
therefore,  can  be  propounded,  not  as  absolutely  true,  but  as  still  open 
to  discoBsion,  if  they  should  ever  arise  in  the  course  of  our  foreign 
diplomacy.  The  constitntjon  has  expressly  invested  the  executive  with 
power  to  rec^ve  ambassadors,  and  other  ministers.  It  has  not 
expressly  invested  congress  with  the  power,  either  to  repudiate,  or 
acknowledge  them.^  At  all  events,  in  the  case  of  a  revolution,  or  dis- 
memberment of  a  nation,  the  judiciary  cannot  take  notice  of  any  new 


■  1  Kent'*  Comm.  Lect.  S,  p.  39 ;  lUwIe  on  Conit.  ch.  20,  p.  195;  G^tbm  t.  Bagt, 
a  Wheat.  B.sa4)  Vmitd  Stata  r.  PaUiur,  3  Wlieat.  B.  6S0j  Seig.  on  Coou.  ch.  as, 
p.  334,  325,  (ad  edit.)  ch.  30,  p.  336,  337,  338. 

■  lUwle  on  Constitntion,  ch-  20,  p.  195,  19S. 

'  It  IB  lorpruing,  that  the  Federalist  ehonid  have  treated  the  power  of  recBlring 
ambassadora  and  other  public  miniiterB,  ai  an  execDtiTe  function  of  little  inErinaic  import- 
ance, lie  language  it,  "  Thii,  though  it  hu  heen  a  rich  theme  of  declamation,  ia  more 
a  matter  of  dignity,  thsn  of  authority.  It  ig  a  drcnnutance  which  will  be  without  con- 
seqoence  in  the  adminiitimdon  of  the  goTenuoent.  And  it  woe  hr  more  convenient 
that  it  sbonld  be  immged  in  Ihla  manaer,  than  that  thera  ihonld  be  a  necesrity  of  con' 
rening  the  iegiiUtnre,  or  one  of  Iti  branches,  npon  erery  amTal  of  a  foreign  minitler, 
though  it  wen  mtnlj  to  take  the  place  of  a  departed  piedcceswT."  The  FedenUiK, 
No.  69. 
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goTerament  or  sovereignty,  nntal  it  has  been  duly  recognized  by  some 
other  (department  of  the  goTemment,  to  whom  the  power  is  conatita' 
tionally  confided.^ 

§  1567.  That  a  power  so  e^ttensire  in  its  reaoh  over  our  foreign 
relatiooB  conld  not  be  properly  conferred  on  any  other  tiisa  the  execa- 
tive  department,  will  admit  of  little  doubt.  That  it  should  be  ezcln- 
sively  confided  to  that  department,  without  any  participalaon  of  the 
senate  in  the  functions,  (that  body  being  conjointly  enbusted  with  the 
treaty-making  power,)  is  not  so  obvious.  Probably  the  circumstance 
that  in  all  foreign  governments'  the  power  was  excluMvely  confided  to 
the  esecutive  department,  and  the  utter  impracticability  of  keeping 
tho  senate  constantly  in  Bession,  and  the  suddenness  of  the  emergen- 
cies which  might  require  the  action  of  the  government,  conduced  to 
the  establishment  of  the  authority  in  its  present  form.^  It  is  not, 
indeed,  a  power  likely  to  be  abused,  though  it  is  pregnant  with  conse- 
quences, often  iuYolving  the  question  of  peace  or  war.  And,  in  our 
own  short  experience,  the  revolutions  in  France,  and  the  revolutions 
in  South  America,  have  already  placed  us  in  situations  to  feel  its 
critical  character,  and  the  necessity  of  having  at  the  head  of  the 
govenunent  an  executive  of  sober  judgment,  enlightened  views,  and 
firm  and  exalted  patriolasm.* 

^  1568.  As  incidents  to  the  power  to  receive  ambassadors  and 
foreign  ministers,  the  president  is  understood  to  possess  the  power  to 
refuse  them,  and  to  disnusa  those  who,  having  been  received,  become 
obnoxious  to  censure,  or  unfit  to  be  allowed  the  privilege  by  their 
improper  condnct,  or  by  poUtical  events.'  While,  however,  they  are 
permitted  to  remtun  as  public  functionaries,  they  are  entitled  to  all  the 
immumties  and  rights  which  the  law  of  nations  has  provided  at  once 
for  their  dignity,  their  independence,  and  their  inviolability.^ 

§  1569.  There  are  other  incidental  powers  belonging  to  the  execn- 


■  Dhited  J^aUt  v.  Palmer,  3  Wbeat.  R.  610,  63i,  643 ;  /%f  v.  Gebton,  3  Wheat.  B. 
316,393,324;  Soaey.  Bim>ly,i  Cranch.  441 ;  Tb«DimaPastoni,4  Wlieat  S.  &3,and 
note  65 ;  The  Neogtra  Senora  de  la  Coridad,  4  Wheat.  R.  49T. 

>  See  I  Black.  Comm.  353.  '  The  Federalist,  No.  69. 

*  SeeSManhatl'BLifeoTWaahiDgtOD.dl.  6,  p.  338,399,  404,  405,  411,413;  1  Taci- 
Black.  Comm.  App.  341. 

•  SeeSHanhaU'«LifeafWa>hingtoi],cb.6,p.443,444;  7  Wait'a  State  Papers,  38!, 
283,  303. 

<  1  Kent's  Comm.  Lect.  3,  p.  37, 38, 39. 
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tive  depBrtroent,  irluch  are  neceBsarilj  implied  &oin  Hie  nature  of  the 
functioQB  nhich  are  confided  to  it.  Among  these  most  necessarily  be 
included  the  power  to  perform  them  without  any  obatnictioa  or  impe- 
diment whatsoever.  The  president  cannot,  therefore,  be  liable  to 
arrest,  imprisonment,  or  detention,  while  he  is  in  die  discharge  of  the 
dnties  of  his  office  ;  and  for  tins  purpose  lus  person  must  be  deemed, 
in  civil  oases  at  least,  to  possess  «a  official  inviolability.  In  the 
exercise  of  his  politioal  powers  he  is  to  use  his  own  discretion,  and 
is  accountable  only  to  tus  country  and  to  his  own  conscience.  Hia 
decision  in  rel»ti<Hi  to  these  powers  is  Subject  to  no  control,  and 
his  discretion,  when  exercised,  is  conclusive.  But  he  has  no  author, 
i^  to  control  other  officers  of  the  government  in  relation  to  the 
dntiu  imposed  apon  them  by  law,  in  cases  not  touching  his  politioal 
powers.^     • 

§  1570.  In  the  year  1793,  Preeident  Washington  thought  it  his 
dn^  to  issue  a  proclamation,  forbidding  the  citizens  of  the  Uoited 
States  to  take  any  part  in  the  hostilities'  then  exiating  between  Great 
Britain  and  France  ;  wamiog  them  agunst  carrying  goods  contraband 
of  war ;  and  enjoining  upon  them  an  entire  abstinence  &om  all  acts 
incoDBisteat  wi&  the  duties  of  nentrality.'  This  proclfuoation  had  the 
unanimous  approbation  of  hia  cabmet."  Being,  however,  at  variance 
with  the  popular  pasfflons  and  prejudices  of  the  day,  this  exercise  of 
inradental  authority  was  assailed  with  uncommon  vehemence,  and  was 
domed  to  be  constitutional.  It  seems  wholly  unnecessary  now  to 
review  the  grounds  of  the  controversy,  since  the  deliberate  sense  of 
the  nation  has  gone  along  with  the  exercise  of  the  power,  as  one  pro- 
periy  beloD^g  to  the  executive  duties.*  If  the  president  is  bound  to 
see  to  the  execution  of  the  laws  and  treaties  of  the  United  States ; 
and  if  Uie  duties  of  neutrality,  when  the  nation  has  not  assumed  a 
belligerent  attitude,  are  by  the  law  of  nations  obligatory  npcn  it,  it 
seems  difficult  to  perceive  any  solid  olgection  to  a  proclamation,  stating 


■  Uarbury  t.  Midiim,  1  CtaDcb,  137,  S-  C;  !  Peten'l  Cond-  R.  S7e,  377. 

■  1  Waifi  AnMrican  Stale  Papen,  44. 

'  S  Manbtdl'i  Life  of  WadiiiigtOD,  ch.  6,  p.  401, 408. 

•  BawfeoDComt.  ch.  SO,p.  197.  The  learned  raadn,vbairiibei  to  nriewlliBirtioh 
ground,  will  ftad  it  treated  in  a  maaterlj  manner  in  the  lettert  of  Padllciu,  wriMii  1^ 
Mr,  Hamilton  tn  favor  of  the  power,  and  in  the  lett«n  of  Belridiu,  written  bj  lb. 
Madiaon  agaiut  it  Thej  will  both  be  found  in  Ute  edition  of  the  Fodeisli*!,  priiried  at 
WaobinKloii  in  1818,  and  in  HalloweU  in  ISM,  in  dw  Ajfftm^x. 
TOL.  n.  31 
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the  facta,  and  admonistiibg  the  citizem  of  thmr  own  duties  and  respon- 
aibilitjes.^ 

^  1571.  We  have  Been  that  b;  law  the  preadent  possessea  the  right 
to  reqmre  the  trntten  advice  and  opinions  of  his  cabinet  ministers, 
npoD  all  questions  connected  with  their  respective  departntents.  -  Bat 
he  does  not  possess  a  like  aathority  in  regard  to  the  judicial  depart- 
ment. That  brtnch  of  the  goTernment  can  be  called  npon  only  to 
decide  contTOversies,  brought  before  them  in  a  legal  form ;  smd  there- 
fore are  bomid  to  abstun  from  anj  extrarjudicial  opinions  npon  points 
of  law,  even  though  solemnly  requested  by  the  executive.* 

§  1572.  The  remaining  section  of  Ae  foulth  article,  declaring  that 
the  president,  vice-president,  and  all  civil  officers  of  the  United  States 
shall  be  liable  to  impeachment,  has  been  already  fully,  considered  in 
anotiier  place.  And  Urns  is  dosed  the  exammation  ofHhe  rights, 
powers,  and  duties  of  the  executive  department.  Unless  my  judgment 
has  been  unduly  biased,  I  think  it  will  be  found  imposnble  to  hold 
from  tills  part  of  the  constitution  a  tribute  of  profound  respect,  if  not 
of  the  liveUest  admiration.  All  that  seems  desirable  in  order  to  gratify 
the  hopes,  secure  the  reverence,  and  sustun  the  dignity  of  the  nation, 
is,  that  it  should  always  be  occupied  by  a  man  of  elevated  talents,  of 
ripe  virtues,  of  incorruptible  integrity,  and  of  tried  patriotism ;  one, 
who  shall  forget  his  own  interests,  and  remember,  that  he  represents 
not  a  party,  but  the  whole  nation ;  one,  whose  &me  may  be  rested 
with  posterity,  not  upon  the  &Ise  eulogies  of  favorites,  but  upon  the 
solid  merit  of  having  preserved  the  glory,  and  enhanced  the  prosperi^ 
of  the  country.^ 


>  1  Tucker's  Blick.  Comm.  App.  346.  Both  hoiuea  of  congresa,  in  Ibeir  uiawen  U 
the  ptetidenl's  speecb  U  the  eDsaing  geuicm,  approved  of  bia  Mndoct  in  uBnitig  the  pro- 
clamation. 1  Tucker's  Black.  Conm.  App.  346.  [The  delivering  np  of  (itimiDils  is  an 
inddenCal  power,  nnder  treaties.  See  Jonalian  Baibins't  catt.  Mr.  Marshall's  Speech, 
9  Whealon's  B.  App.  &«.;  Id.  96,  2G,  S7,  38.] 

■  6  Hanhall's  Life  of  Washington,  cb.  S,  p.  433,  441 ;  Serg.  t^onst.  ch.  39,  (ch.  31.] 
8m  also  Uayhnrn's  cam,  a  Dall.  S.  409,  410,  and  note ;  Maiary  t.  Maditon,  1  Cnutd), 
13T,  171.  Freaident  Washington,  in  1T93,  reqaested  tlie  opinion  of  the  jadges  of  the 
■Qpteme  conrt.npon  the  construction  of  the  treatj  with  France,  of  1778;  bet  they 
dedined  to  give  any  opinion,  upon  the  ground  slated  in  the  text  5  Manhall's  Ijfe  of 
Washington,  ch.  3,  p.  433,  441. 

a  In  conaequeace  of  Preddent  Jackson's  Message,  nc^adving  the  Bank  of  the  TTnited 
ataies,  Jolj  10,  183S,  in  which  he  advances  the  doctrine,  that  the  dediions  made  by 
ober  dqwnmtotB  <rf  the  goTwnmsat,  itu^loding  the  JadiciHy,  sod  even  by  hia  prede- 
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oeiaon  ia  office  in  approving  lam,  an  not  oUigatorron.hiiD;  the  qnettion  hu  been  m 
good  deal  agiialod  bygtatestnenandooiiatitationallawjren.  The  foUoiring  extract  from 
a  letter,  writlea  by  He.  Madison  to  Mr.  C.J-  IngenoU,  ooSSth  of  Joae,  ][831,contai]U 
reaaomng  od  thii  (abject,  worth?  of  the  jodgment  of  that  great  man. 

"  The  charse  of  iDcooautency  between  m?  olfjection  to  Hm  connitationali^  of  inch  a 
bank,  in  1T91,  and  my  Bssent,  in  1817,  tnnu  to  the  queation  how  fai  legiilatiTe  prece- 
dents, axpounding  the  conjtitatioD,  ought  to  guide  mcceeding  legiHlatnrei,  and  to  otst- 
nile  individnal  opinions. 

"Some  obacoritf  has  been  thrown  orei  the  qnesdon,  bj  conCnrnding  it  with  th« 
rasped  dae  tram  one  I^^latnre,  Co  laws  passed  bj  preceding  legislaCnrei.  Bnt  the  two 
eases  are  essentiallf  different.  A  constitution,  being  derived  frmn  a  tnpeiioi  aDthori^, 
is  to  be  eipoanded  and  obeyed,  not  controlled  or  varied  by  the  sabordinale  anthori^  of 
a  k^ialatnre.  A  law,  on  tbe  other  hand,  resting  on  oo  higher  anthori^,  than  that  pos- 
Mued  bj  sTGij  mccessiTe  legislatnre ;  its  expediency,  as  well  as  its  meaning,  is  witiiin 
the  Mope  of  the  latter. 

"  The  cue  in  qneition  has  its  trae  analogy,  in  the  obligation  arising  {tom  jodtdal 
espouciang  of  th&law  on  incceeding  jndges,  the  coostitation  being  a  Uw  to  the  Initia- 
tor, as  the  law  ii  a  mle  of  decision  to  the  judge. 

"And  why  are  jadidal  precedents,  when  formed  on  dne  discosiion  and  consideiatiui, 
and  deliberately  sanctioned  by  reviews  and  repetitions^  regarded  as  of  binding  inflnence, 
«r  rather  of  authoritative  force,  in  settling  the  meaning  of  alawf  It  mnst  be  answwed, 
lit,  because  it  i>  a  reasonable  and  established  axiom,  and  the  good  of  society  requirei, 
timi  the  rules  of  conduct  of  its  membera,  should  be  certun  and  known,  which  would  not 
be  the  case  if  any  judge,  disregarding  the  decisions  of  his  predecessors,  should  vary  the 
mle  of  [aw,  according  to  his  individoal  inteqiretation  of  it  Misera  est  servitns  uhi  jni 
ant  vagnm  ant  incognitam.  3d,  because  an  exposition  of  the  law  publicly  made,  and 
repeatedly  confirmed  by  the  constitated  authority,  carries  with  it,  by  Atir  inference,  the 
■aitction  of  those,  who,  having  made  the  law  thiQugh  their  legislative  organ,  appear 
noder  such  dicnmslancei,  to  hare  determined  its  meaning  through  their  judidary  organ. 

"  Can  it  be  of  less  consequence,  that  the  meaning  of  a  constitution  should  be  Axed 
and  known,  than  that  the  meaning  of  a  law  should  be  so !  Can,  indeed,  a  law  be  fixed 
in  if  meaning  and  operation,  noleas  the  conititulion  be  so  ?  On  the  contrary,  if  a  par- 
ticular legislature,  differing  in  the  construction  of  the  constitution,  from  a  series  of  pre- 
ceding constractjoni,  proceed  to  act  on  that  difference,  they  not  only  introduce  mcer- 
Binty  and  instahili^  in  the  constitution,  bat  in  the  laws  themselves;  inasmuch  as  aU 
laws,  preceding  the  new  constrnction  and  incoiuistent  with  it,  are  not  only  annnlled  for 
the  future,  but  virtually  prouotmced  nullities  from  the  begitming. 

"But,  it  ia  said,  that  the  legislator  having  sworn  to  support  the  constiCntion,  must  sup- 
port it  in.hla'ewncanstmclioa  of  it,  however  different  from  that  put  on  hyhta  predecee- 
eora,  or  whalertt  be  the  consequences  of  the  constrnction.  And  is  not  the  jndge  under 
the  same  oath  to  support  the  law  t  yet,  has  it  ever  been  supposed,  that  he  was  required, 
or  at  libera,  to  dtsregard  all  preeedenia,  however  solemnly  repeated  and  i^darly 
observed;  and  by  giving  effect  to  hii  own  abstract  and  individaal  opicioiu,  to  disturb 
the  established  conrsa  of  practice  in  tbe  business  of  the  communis  1  Has  the  wisest 
and  most  conicientioas  judge  ever  scrupled  to  acquiesce  in  decisions,  in  which  he  hai 
been  overrnled  by  the  matured  opinions  of  the  majori^  of  his  colleagttes ;  and  anbee- 
qiently  to  eonfbnn  himself  thereto,  as  to  authoritative  expositions  of  tbe  lawl  And  ii 
it  BOt  reasonable  that  the  same  view  «f  the  official  oath  should  be  taken  by  a  legialalor, 
acting  nndet  the  constiliitiini,  wbicb  it  hli  gnide,  aili  taken  by  ajndge,actb]ganderth« 
Uw.iriiicbliUaT 
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"IVn  if,  inflict  And  mcODUnonniideitUuidiDB.kiMMMltj  of  RgaidingA  conns  of 
pntetice,  m  aboTC  dimracteriied,  in  tfae  ligtit  of  a  legal  nile  of  intripretiiig  a  law;  aoA 
ftera  i>  a  like  necesai^  of  ctnuidering  it  a  constitiitional  nilB  of  inteiprstiiig  a  conatitD- 
tim. 

"  That  tliera  maj  be  extnordiuarj  and  peculiar  drcmuMtneM  eontrtdling  A«  nle  in 
both  caMa,  ma;  be  admitted ',  but  willi  inch  exceptions,  the  mle  will  fOTce  ileelf  on  be 
practical  jadgment  of  the  mo«t  ardent  theoriit.  He  will  find  it  imponible  to  sdheni  to, 
and  act  offldallj  npon  hia  solitary  opinions,  as  to  (be  meaning  of  Ae  law  or  constitn- 
tion,  in  oppoaition  to  a  contraction  reduced  to  practice,  dnring  a  reaaonaNe  pwiod  of 
time;  more  espedallj',  whete  no  proapect  existed  of  a  change  of  construction  bjtlie 
pnblic  or  iti  agmla.  And  If  a  reaaonable  period  of  time,  maibtd  with  tlie  ostial  tano- 
tions,  wonld  not  bar  the  individual  pren^fiTc,  there  conld  be  no  limitation  to  iti  exw- 
eUe,  ahhongh  the  danger  of  tmn  miut  ineretM  witb  the  Ino'eadng  obHnon  of  explasa- 
tot7  drcnmstancei,  and  with  tbe  coatiznial  chaogea  in  tiie  import  of  words  and  pbiaaM. 

"Let  it  then  be  left  to  tbededsioDafeTei;  intelligent  and  candid  judge,  which,  on  the 
wbole,  is  most  to  be  relied  on  for  tbe  troe  and  safe  construction  of  a  conslitBtioii ;  that 
which  has  tbe  miifomi  sanction  of  snccessire  legislatire  bodie*  ditongfa  a  period  of 
jean,  and  under  the  varied  ascendency  of  parties ;  or  that  which  depends  npon  the 
opinions  of  erery  new  legislatnie,  heated  as  it  may  be  by  the  spirit  of  party,  eager  ui  the 
pntmit  of  some  faroriCe  object,  or  led  astray  by  the  eloquence  and  address  of  pi^aUr 
■talesmen,  themselTes,  pethapi,  tmder  the  fnQoence  of  the  same  misleading  caosea. 

"It  wu  in  conformity  with  the  view  here  taken,  of  &e  respect  dne  to  deliberate  and 
idterated  precedenta,  ilM  die  Bank  of  the  Tlnited  States,  though  on  tbe  original  qaaa- 
tioD  held  to  be  tuconstittttiaiia],  received  the  execnttre  signatore  in  the  year  1S17. 
The  act  originally  establishing  a  bonk,  had  undergone  ample  discnstiona  in  its  passage 
diroagh  the  several  branches  of  the  govemment-  It  had  been  carried  into  exeentlon 
Arougfaout  a  period  of  twenty  years,  with  annnal  legidatiTe  recognitions;  in  oae 
Instance,  Indeed,  with  a  posiCJve  ramidcfttioa  of  it  into  a  new  state ;  and  with  tlie  entire 
Bcqnieacence  of  all  tlieIocaIaiilhoritiea,as  weU  as  of  the  nation  at  large;  to  all  of  which 
may  be  added,  a  decreasing  proapect  of  any  change  tn  the  pnblic  opinion,  adverse  to  the 
constitntionoli^  of  anch  an  institution.  A  veto  from  the  executive  under  these  circnm- 
■tances,  with  an  admiisiou  of  the  expediency  and  almost  oecesai^  of  the  raeaanre,  would 
have  been  a  defiance  of  all  the  obligations  derived  from  a  course  of  piecedenta,  amount- 
ing to  the  requisite  evidence  of  the  national  judgment  and  intention. 

"  It  has  been  contended  diat  the  anthority  of  precedents  was  in  that  case  invalidBted, 
iy  tbe  couaideraiJoa  that  they  proved  only  a  respect  for  (he  stipulated  dnration  of  the 
bank,  with  a  toleration  of  it,  until  the  law  ahonld  expire,  and  by  the  casting  vote  given 
in  the  senate  by  the  vice-president  in  1811,  agsinat  a  bill  for  establishing  a  national 
bank,  the  vote  being  expressly  given  on  the  ground  of  unconatitutionality.  But  if  the 
law  itself  was  nuconslitntional,  the  stipulation  was  void,  and  could  not  be  coustitution- 
sUy  lUiilled  or  tolerated.  And  as  to  the  negative  of  the  senate,  by  the  caiiing  vote  of 
the  presiding  ofBcer;  it  is  a  &ct  well  understood  at  the  time,  Aat  it  resulted  notftom 
an  equality  of  opinions  in  that  asaembly  on  the  power  of  congreas  to  establish  a  bank, 
but  from  a  Junction  of  those,  who  admitted  the  power,  but  disapproved  tbe  plan,  wiA 
dioae  who  denied  tbe  poiver.  On  a  aimple  question  of  constitutionality,  there  was  a 
decided  nugority  in  favor  of  it." 

There  is  also  a  very  cogent  argument  on  the  same  aide,  in  Mr.  WebslBr*!  speediinflM 
senate,  in  Jnly,  1B33,  on  the  veto  mesaage  of  the  preaident 
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CHAPTER  XXXVm. 

JUraCIAaT  —  OBQANIZATION  AND   POWERS. 

^  1573.  The  order  of  the  subject  nest  conducts  us  to  the  considera- 
tion of  the  third  article  of  the  constitution,  which  embraces  &s 
OTgamzation  and  powers  of  the  Judicial  department. 

§  1574.  The  importance  of  the  establishment  of  a  judicial  depart- 
ment  in  the  national  governmeat  has  been  already  incidentally  dia- 
CQSsed  under  other  heads.  The  want  of  it  constituted  one  of  the 
vital  defects  of  the  confederation.'  And  every  government  must,  in 
its  essence,  be  unsafe  and  unfit  for  a  free  people,  where  such  a  depart- 
ment does  not  exist,  with  powers  coextensive  with  diose  of  the  legisla- 
tive department.'  Where  there  is  no  judicial  department  to  interpret, 
pronounce,  and  execute  the  law,  to  decide  controversies,  and  to 
enforce  rights,  the  government  must  either  perish  by  its  own  imbe- 
cility, or  the  other  departments  of  government  must  usurp  powers,  for 
the  purpose  of  commanding  obedience,  to  tlie  destraction  of  liber^.' 


1  TbeFedenliit,No.a!l;  Caiear.  F;r^'iii'a,e  WhMLB.  388;  1  EeDt'i  Comm.  Leet 
14,  p.  377. 
■  The  Fcd«ra)jit,  No.  80;  1  Kent'a  Comm.  Lect.  u,  p.  S7T;  (Ment  v.  V^ryinia, 

6  Wheat  B.  384  -,  9  Wibon't  law  Lect.  ch.  3,  p.  201 ;  3  EUJof  a  Deb.  143 ;  Oibonm  T. 
Banio/ti^  United  Stma,  9  WhemL  R.  81B,  B19.  Mr.  Jurioe  Wilton  baa  (need  oat, 
with  much  minnlcnesa  of  detail,  the  natare  and  chsntcter  of  the  judicial  department  ia 
ancient,  aa  well  u  modern  nations,  and  especially  in  England ;  and  a  pernial  of  hi* 
ToiiMrfca  will  be  found  full  of  instniction.    3  Wilson'a  Law  Lect.  ch.  3,  p.  SOI,  &«. 

'  1  Kent's  Comm.  Lect.  14,  p.  977-  It  hai  been  final;  remained  byMr.  Chief  jQitice 
Hanhall,  that  "the  judicial  department  hat  no  will  in  any  case.  Judicial  power,ac 
contradiHUnguisbed  tm-m  the  power  of  the  kws,  baa  no  exiilencc.  Courti  are  Ibe  mere 
instrumenii  of  Che  law,  and  can  will  nothing.  When  tbej  are  «aid  to  exerdM  a  diicie- 
tion,  it  is  a  mere  legal  discretion,  a  discretion  to  be  ezerciBed  in  discerning  the  conrsB 
pcescnhed  bj  law;  and,  when  that  ii  discerned,  it  is  the  dutj  of  tlM  court  to  follow  ft. 
Judicial  power  is  nercr  exercised  for  the  purpose  of  giving  effect  to  the  will  of  the  Judge; 
bat  always  Uyr  the  purpose  of  giriog  effect  (o  the  will  of  (he  legislature ;  or,  in  other 
woidi,  to  the  will  of  the  law."  ■ 
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Th«  will  of  those,  who  govern,  will  become,  under  such  circnnutaiicea, 
abgolate  and  despotic  ;  and  it  is  wholl;  immateml,  whether  power  is 
Tested  in  a  »ngle  tyrant,  or  In  an  assembly  of  tyrante.  No  remark  is 
better  founded  in  human  experience,  than  that  of  Montesquieu,  that 
"  there  is  no  liberty,  if  the  judiciary  power  be  not  separated  from  tlte 
leg^Iative  and  ezecntive  powers."  ^  And  it  is  no  less  true,  that  per^ 
Bonal  security  and  private  property  rest  entirely  upon  the  wisdom,  the 
stability,  and  the  integrity  of  the  courts  of  justice.*  If  that  govern- 
ment can  be  truly  siud  to  be  despotic  and  intolerable,  in  which  the  lav 
is  vague  and  uncertain ;  it  cannot  but  be  rendered  still  more  oppressve 
and  more  mischievous,  when  the  actual  administration  of  justice  is 
dependent  upon  caprice,  or  favor,  upon  the  will  of  rulers,  or  the  influ- 
ence of  popularity.  When  power  becomes  right,  it  is  of  little  conse- 
quence, whether  decisions  rest  upon  corruption,  or  weakness,  upon  the 
accidents  of  chance,  or  upon  deliberate  wrong.  In  every  well  organ- 
ized government,  therefore,  with  reference  to  the  security  botli  of 
public  rights  and  private  rights,  it  is  indispensable,  that  there  should 
be  a  judicial  department  to  ascert^n,  and  deade  rights,  to  punish 
crimes,  to  administer  justice,  and  to  protect  the  innocent  from  injury 
and  usurpalJon.' 

§  1575.  In  the  national  government  tlie  power  ia  equally  as  import 
tant,  as  in  the  state  governments.  The  laws  and  treaties,  and  even 
the  constitution  of  the  United  States,  would  become  a  dead  letter 
without  it.  Indeed,  in  a  complicated  government,  like  ours,  where 
liiere  is  an  assemblage  of  republics,  combined  under  a  common  head, 
tbe  necessity  of  some  controlling  judicial  power,  to  ascertain  and 
enforce  the  powers  of  the  union,  is,  if  possible,  still  more  striking. 
The  laws  of  the  whole  would  otherwise  be  in  continual  danger  of 
being  contravened  by  the  laws  of  the  parts.*  The  national  govern- 
ment would  be  reduced  to  a  servile  dependence  upon  the  states;  and 
the  same  scenes  would  be  agtun  acted  over  in  solemn  mockery,  which 
began  in  Hia  neglect,  .and  ended  in  the  nun,  of  the  confederation.' 


>  HonUaqiiieii'a  Spirit  of  Law»,B.  ll,di.6. 
■  I  Kent'*  Comm.  Lect.  U,  p.  973. 

*  TUwlo on  Coiutltntion,  di.  ai,  p.  199. 

•  The  Federalist,  Ho.  22 1  CTliWbi  v.  Georgia,  2  DtO.  a9,i7*;  son,  toI.  i.  p.  US, 
S4T;  3  GUiol't  Debatei,  H3. 

»  See   OAeiu  v.  Firyinui,  6  Wheal.  B.  3S4  to  390 ;  Id.  *08  to  404,  41S ;  CUonM  T. 
Bank  of  UiaUi  Stata,  9  WltMt.  R.  SIS,  SIB ;  ante,  vol.  1. 1  SM,  2C7. 
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Power,  withoat  adequate  means  to  enforce  it,  is  like  a  body  in  a  state 
of  suspended  anima^n.  For  all  practical  purpoees,  it  is  as  if  ita 
faculties  were  estmguished.  Even  if  there  were  no  danger  of  oolliaion 
between  the  laws  and  powers  of  the  union,  and  those  of  the  states,  it 
li  utterly  in^possble,  that,  witliout  some  superintending  judiciary 
establishment,  ^lere  oould  be  any  umfbrm  adminislration,  or  interfav- 
tatlon  of  them.  The  idea  of  uniformity  of  decision  by  thirteen  inde- 
pendent and  coordinate  tribunals  (and  the  number  is  now  advanced  to 
twenty-four)  is  absolutely  visionary,  if  not  absurd.  The  ocweequenee 
Tould  necessarily  be,  that  neither  the  constitution,  nor  the  laws, 
neither  the  nghta  and  powers  of  tiie  union,  nor  those  of  the  states, 
would  be  the  same  m  any  two  states.  And  Qiere  would  be  perpetn^ 
fiuctaalions  and  changes,  growing  out  of  the  divendty  of  judgment,  as 
well  as  of  local  institutions,  interests,  and  habits  of  thought.' 

§  1576.  Two  ends,  then,  of  paramount  importance,  and  funda- 
mental to  a  free  government,  are  proposed  to  be  attauied  by  the  esttb- 
blishment  of  a  national  judiciary.  The  first  is  a  dne  execution  of  the 
powers  of  the  government ;  and  the  second  is  a  nniformity  in  the 
interpretation  and  operation  of  those  powers,  and  of  the  laws  enacted 
in  pursuance  of  them. '  The  power  of  interpreting  the  laws  involves 
necessarily  the  function  to  ascertain,  whether  they  are  conformable  to 
the  constitution,  or  not ;  and  if  not  so  conformable,  to  declare  them 
md  and  inoperative.  As  the  constitution  is  the  supreme  law  of  the 
land,  in  a  conflict  between  that  and  the  laws,  either  of  congress,  or  of 
the  states,  it  becomes  tbe  duty  of  the  judiciary  te  follow  that  only 
which  is  of  paramount  obligation.  This  results  from  the  very  theory 
of  a  republican  constitution  of  government ;  for  otherwise  the  acta  of 
the  legislature  and  executive  would  in  effect  become  supreme  and 
uncontrollable,  notwithstanding  any  prohibitions  or  limitations  contained 
in  the  constitution ;  uid  usurpations  of  the  most  unequivocal  and  dan- 
gerous character  might  be  assumed,  without  any  remedy  within  the 
reach  of  the  citizens.^    The  people  would  thus  he  at  the  mercy  of 


1  MurtiH-t.BipiUr,!  WImbL  R.304,  MS  to  349;  Tbe  Fadandift,  No.  3S. 

■  The  Federallit,  No.  7B,  SO,  81,  sa ;  1  Tnc^.  Blick.  Conmi.  App.  Sib  to  SM;  9 
Elliot's  Debates,  134.  This  robject  is  veiy  elabonMjr  diacnned  in  tlu  Fedenlin,  So. 
TB,  from  wbich  ^m  tbUowliig  «xtnct  is  made : 

"  The  complete  iodependenceoflbeaniTta  of  jntlice  is  pwnliul;  euencialinsllmiled 
Mutitatioti.    Bj  t,  limited  eonttitatkm,  I  naderMMid  one,  which  conUint  certsin  ipwi- 
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their  rulers,  id  the  state  and  national  goremments ;  and  aa  omnipo- 
tence would  practically  exist,  lilce  that  claimed  for  the  British  Parlia- 


fied  exceptioni  to  the  hguIaliTe  aodioritj;  «acb,  for  inaUDce,  m  IhM  it  Bb>U  put  no 
btUi  of  attainder,  jitt  ex  jmtt  JaOo  Um,  uid  the  like.  Limitadoni  of  thji  kind  can  b« 
picMrved  in  practice  no  other mqr  than  throngh  the  medtDm  of  tbe  conrts  of  jiuticej 
whole  datj  it  mast  be  to  declare  aU  acta  contraiy  to  the  DUuifeBt  tenor  of  the  6onslicii- 
tion  Toid.  Without  this,  all  the  reseiratioiu  of  panicolai  lighti  or  privilGges  would 
amount  to  Qothio^. 

"  Some  perplexity  reipecting  the  rights  of  the  conrti  to  pronoonce  legislatirB  acta 
Toid,  becaiue  contiuj  to  the  conslitntion,  has  ariseD,  from  an  imtginUion  (hat  the  doc- 
trine would  imply  a  saperioiily  of  the  jndiciaij  to  the  legislatire  power.  It  ii  urged, 
that  the  anthoritj  which  can  declare  the  acta  of  another  void,  miut  necesaarily  be  aape- 
rior  to  the  one  whose  acta  maj  be  declared  raid.  As  Ihit  doctrine  is  of  great  import- 
ance io  all  the  American  eonstitations,  a  brief  discussion  of  the  grounds  on  which  it 
rests  cannot  bo  unacceptable. 

"  There  is  no  position  wbich  depends  on  cleaier  prindplet,  than  that  every  act  of  a 
del^eted  anthoritj,  coDlnuy  to  the  tenor  of  the  commisnon  imder  which  it  is  exerdsed, 
is  Toid.  'So  legislatiTe  act,  therefore,  contrary  to  the  con«titatioQ,  can  be  valid.  To. 
den;  this  woald  be  to  affirm,  that  the  deputy  is  greater  tlian  his  principal ;  that  the 
•errant  is  above  his  matter ;  that  the  representatives  of  tbe  people  are  superior  to  tbe 
people  themselves ;  that  men,  acting  by  virtue  of  powers,  may  do  not  only  what  their 
powers  do  not  authorize  but  what  tbey  forbid. 

"If  it  be  said,  that  the  lefpslalive  body  are  themselves  the  constttnlional  judges  of 
dieir  own  powen,  and  that  the  construction  ifaey  put  upon  them  is  conclusive  upon  the 
other  departments,  it  may  be  answered  that  this  cannot  be  the  aatural  preeumptJOD, 
where  it  is  not  to  be  collected  Irom  any  particular  provisions  in  the  constitntion.  It  la 
not  otherwise  to  be  supposed,  that  the  consdtution  could  intend  to  enable  the  represent- 
atives of  tbe  people  to  subsCiCnte  their  wiU  to  that  of  their  constitDcnts.  It  is  far  mora 
rational  to  suppoae,  that  the  courts  were  designed  to  be  an  intermediate  body  between 
the  people  and  the  legislature,  in  order,  among  other  things,  to  keep  the  latter  withia 
llie  limits  assigned  to  their  authority.  The  interpretation  of  tbe  taws  is  the  proper  and 
peculiar  province  of  the  courts.  A  coostitntion  is  in  fact,  and  must  be  regarded  by  the 
Judges  as  a  fundamental  law.  It  must,  tberefore,  belong  to  tfaem  to  ascertain  its  mean- 
ing, as  well  as  the  meaiking  of  any  particular  act  proceeding  from  the  legislative  body. 
If  there  should  h^pen  to  be  an  irreconcilable  variance  between  tbe  two,  that  which  has 
the  superior  obligation  and  validity  ought,  of  course,  to  bo  preferred ;  in  other  words, 
the  constitution  onght  to  be  preferred  to  ^le  statute ;  the  intention  of  tbe  people  to  th« 
intention  of  their  agents. 

"  Nor  does  the  conclusion  by  any  means  suppose  a  superiori^  of  the  judicial  to  tbe 
legislative  power.  It  only  supposes  that  the  power  of  the  people  is  superior  to  both ; 
and  that  where  the  will  of  the  legislature,  declared  in  its  statutes,  stauds  iu  opposition 
to  that  of  the  people,  deelare^l  in  the  constitution,  tbe  judges  ought  to  be  governed  bj 
the  tatter  rather  tliau  tli«  former.  They  ought  to  regulate  their  decisions  by  the  funda- 
mental laws  rather  than  by  those  which  are  not  fundamental. 

"  This  exercise  of  judicial  discretion,  in  determining  between  two  contradictory  laws, 
is  exemplified  in  a  ftmiliar  instance.  It  not  uncommonly  happens  that  there  are  two 
■tatotei  exSstiDg  at  one  time,  clwbing  in  whole  or  in  pan  with  each  other,  and  neither 
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ment.  The  muTersal  sense  of  America  has  decided  that,  in  the  last 
resort,  the  judiciary  muet  decide  upoa  the  consldtutJoDality  of  the  acts 
and  laws  of  the  general  and  state  governments,  so  far  as  they  are 
capable  of  being  made  the  subject  of  judicial  controversy.^    It  fol- 


of  them  contBining  onj  repsalmg  daiue  or  e][[H«BaioD.  Id  such  &  cue,  it  is  tbe  pn>- 
vince  of  the  concta  to  liquidate  and  fix  their  meaning  and  operation ;  so  far  as  they  can, 
bj  anj  fait  coiutructiOD,  b«  reconciled  to  each  other,  teaaon  and  law  conspire  to  dictate 
that  diia  should  be  done;  irhere  M»  ie  imprncticatile,  it  becomes  a  matter  of  neces- 
■itj  to  give  effect  to  one,  in  axcluiion  of  the  other.  The  rule,  wfaieh  has  obtained  in 
the  courts  for  determining  their  relatiTe  raliditj  is,  that  the  last,  in  order  of  tlnx^ 
rtiall  be  preferred  to  the  first.  Bat  diis  is  a  mere  rule  of  constmctian,  not  derired 
(ton)  anj  positive  law,  but  from  the  nature  and  reason  of  die  thing-  It  is  a  nle  not 
e^jtrined  upon  the  courts  bj  I^islaiiTe  prOTision,  but  adopted  bj  themselres  as  eonio- 
nant  to  Izuth  and  propriety,  for  die  direction  of  their  conduct  as  interpreters  of  the  law. 
They  thongbt  it  reasonable  that,  betneen  the  interfering  acts  of  an  equal  antlxHity,  that 
which  was  the  la«t  indlcadon  of  its  will  ibould  have  the  preference. 

"But,  in  regard  to  the  interfering  nets  of  a  snperior  and  subordinate  authority,  «t  an 
original  and  derirative  power,  the  nature  and  reason  of  the  thing  indicate  the  convene 
of  that  rule  as  proper  to  be  followed.  They  teach  ns,  thu  the  prior  act  of  a  snperiM 
ought  to  be  preferred  to  the  subsequent  act  of  an  inferior  and  subordinate  snthority ; 
and  tliat,  accordingly,  whenever  a  partiCBlar  statute  contravenes  the  conHltntion,  it  vrlU 
be  the  duty  of  the  judicial  tribunals  to  adhere  to  Ibe  latter  and  disregard  the  fonnsr. 

"  It  can  be  of  no  weight  to  say  Aat  die  coarta,  on  the  pretence  of  a  repugnancy,  may 
snbstitate  their  own  pteamre  to  the  eonstitational  intentions  of  the  legislatoie.  Tide 
m^ht  at  well  happen  in  the  case  of  two  contradietoiy  statutes ;  or  it  mi^t  as  vrtS 
happen  In  every  adjodication  npoa  any  single  statute.  The  courts  must  declare  the 
■ense  of  the  law  ;  and  if  diey  should  be  disposed  to  exerdae  w3l  instead  atjvdginail, 
the  conecqnence  would  equally  be  tiie  sabatiiation  of  their  pleasure  to  that  of  the  legis- 
lative body.  The  observntI<H),  if  it  proved  any  dung,  would  prove  that  diere  ought  to  be 
no  judges  distinct  from  that  body." 

The  reasoning  of  Mr.  Chief  Jnniee  Hanhall  on  this  subject,  in  OiAens  v.  Vir^nia, 
(«  Wheat.  R.  9B4  to  990,)  has  been  already  cited  at  lai^,  taUe,  vd.  i.  p.  572  to  STS. 
See,  also,  6  Wheat  R.  413  to  433,  and  Tfce  Federalist,  Ko.  SB,  on  the  same  subject. 

I  1  Kent's  Comm.  Leet.  30,  p.  430  to  4S6.  See,  also,  OoitKi  v.  Vtrgatia,  S  Wheat. 
B.SB6  to  390.  The  reasoning  of  the  supreme  court,  iDMarbary  t.Madaon,  (1  Ciaach, 
137,)  on  this  mbj^t  ^  *"  t^^v  *'<^  convincing,  that  it  is  deemed  advisoUe  to  dte  it  in 
diis  place,  as  a  corrective  to  those  loose  and  extraordinary  doctrines,  which  somettmet 
And  their  way  into  opinions  possessing  offldal  infiuence. 

"  The  question  Aether  ui  act,  repugnant  to  the  constitation,  can  become  the  law  of 
the  land,  ie  a  question  deeply  interesting  to  the  United  States ;  but,  happily,  not  of  an 
Intricacy  proportioned  to  its  interest  It  seems  only  necessary  to  recognize  certain  prin- 
eiples,  supposed  to  have  been  long  and  well  estaUtsbed,  to  dedde  it  That  the  peojte 
have  an  original  right  10  establish,  for  their  future  government,  ench  principle*  as.  In 
dieir  opinion,  shall  most  conduce  to  their  own  happiness,  is  the  basis  on  which  the 
whole  American  fobric  has  been  erected.  The  exerdse  of  this  origirul  ri^t  If  a  v«y 
great  exertion )  nor  can  it  nor  ought  it  to  be  freqaently  repeated.  The  principles,  lhei«- 
fiiie,  M  eftahUsfaed,  an  deemed  ftmdamental.    And  m  the  anthori^  from  whkh  lb«y 
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Iowa,  that  when  they  are  subjected  to  the  oognizance  of  the  judiciary, 
its  judgments  must  be  coaclmve ;  for  otherwise  thej  may  be  disre- 


ftoeoiA  ia  Mpreme,  and  can  leldom  act,  diej  m  dMigned  to  be  penuoBst.  Thii 
original  and  inpreme  will  ngaiiiiM  the  gOTenuuent,  and  auigna  to  diff^nt  departr 
ments  thdr  reapective  powen.  It  maj  Either  slop  here  or  eitablish  cerlain  limiu,  not  to 
be  tnuucended  by  tboaa  depaitmenti. 

"  The  governmeDt  of  the  United  Statea  ia  of  the  latter  deicription.'  The  powen  of 
tiie  legislature  an  defiood  and  limited)  and,  that  theae  limit*  ntaj  not  be  miilaken  or 
forgotten,  the  oonitinitioa  ia  written.  To  what  pnrpoM  an  poweta  Untiled,  and  to  iriiat 
paipoae  ii  that  limitation  committed  to  writing,  if  theae  limit*  maj'  at  anj  time  be 
paaaed  b;  thoae  intended  to  be  reatrained  1  The  distinction  between  a  govemment  with 
limited  and  nntimitad  powera  ia  aboliahed,  if  tboee  hmita  do  not  confine  the  penona  on 
whom  tfaej  arc  imposed,  and  if  acta  prohitnCed  and  acta  allowed  am  of  eqoal  obligation. 
It  ia  a  propoaition  too  plain  to  be  contested,  that  the  coDatitntioo  controla  anj  tegialaliTe 
act  repugnant  to  it ;  or  that  the  l^ialaCnre  may  alter  the  oonatitndon  bj  an  ordiiiai7 
act.  Between  theae  alteraativea  there  ia  no  middle  ground.  The  conititiLlion  ia  either 
a  superior,  patamooDt  law,  nnchangeable  bj  ordinary  meana,  or  it  ii  on  a  leTel  with 
ordinarj'  legiilatire  acta,  and,  like  other  acta,  ia  alterable,  when  the  Ic^iiilainre  ahall 
pleaae  to  alter  it.  If  the  former  part  of  the  altematiTe  be  true,  then  a  leg^latire  act 
conUrary  to  tbe  constitution,  ia  not  law  j  if  the  latter  pan  be  tme,  then  written  conadtn- 
tkma  are  absord  attempt*  on  the  part  of  die  people  to  limit  a  power,  in  ita  own  naton 
niimitable- 

"  Certainlj  all  thoM  who  hare  framed  written  conaUtotions  contemplate  them  aa 
forming  the  fundamental  and  paramount  law  of  the  nation,  and,  conseqoeutlj,  the  theory 
of  ever7  such  government  must  be,  that  an  act  of  tbe  legialatore,  repugnant  to  the  ctm- 
atitntion,  ia  Toid.  Thia  theory  ia  easentially  utached  to  a  written  conatitntioii,  and  ia 
cooaequently  to  be  cooaidered  by  thia  court  aa  one  of  the  fundamental  principles  of 
our  Bociety.  It  ia  not,  therefore,  to  be  lost  sight  of,  in  the  fnrther  consideration  of  thia 
iubject.  If  an  act  of  the  legislature,  repugnant  to  tbe  constitution,  is  void,  doea  it, 
notwiltasianding  its  invalidity,  bind  the  courts,  and  oblige  them  to  give  it  effect? 
Or,  in  other  words,  though  it  be  not  law,  does  it  conalitnte  a  rale  as  opeiMiTe  aa  if  it  was 
a  law '!  Thta  would  be  to  overthrow  in  &ct  what  waa  eatabliibed  in  theory ;  and  would 
seem,  at  flrat  view,  an  absurdly  too  groaa  to  be  insialed  on.  It  ahall,  however,  roceiva 
a  more  attentive  consideration. 

"  It  la  emphatiolly  the  province  and  duty  of  the  judicial  department  to  say  what  the 
law  ia.  Thoae  who  apply  tbe  rule  to  particular  cases  miut,  of  neceaaity,  expound  and 
interpret  that  rule.  If  two  laws  conflict  with  each  other,  the  eoorta  muat  decide  on  the 
operation  of  each.  So  if  a  law  be  in  oppoailion  to  the  couatitndoa ;  if  both  the  law  and 
the  constitndon  apply  to  a  particular  case ;  so  (hat  the  court  must  either  dedde  that  case 
conformably  to  the  law,  disregarding  the  constitndon ;  or  conformably  to  the  conatitn- 
tion,  disregarding  the  law;  the  court  must  determine  which  of  theae  conflictiog  culea 
govenia  the  caae.  This  is  of  the  very  eaaeace  of  judicial  duty.  It,  then,  the  courts  am 
to  regard  the  conaticiitiou,  and  the  conadtoliOD  is  auperior  to  any  ordinary  act  of  the 
legislature,  the  constilntiOD,  and  not  anch  ordinary  act,  must  govern  the  case  to  whioh 
they  both  ^ply- 

"  Thoae,  then,  who  controvert  the  principle,  Chat  (he  consdtudon  ia  to  be  oonsidgmd, 
la  conrla,  as  a  panunouDt  law,  aie  redoced  to  the  neceaaity  of  mnintiiifiiTig^  fbat  cont^ 
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gttrded,  and  the  acts  of  t^e  legtslatare  and  execatire  enjoy  a  Becore 
and  irreeiatible  triumph.*    To  the  people  at  large,  therefore,  sach  an 


mut  doM  their  ejes  on  the  coiutiliition  and  see  onlj  the  lav.  Thit  doctrine  would 
iubrert  the  rerj  foundation  of  all  written  conatitntioni.  It  would  declaie  that  «a  act, 
which,  according  to  the  principles  and  Iheorj  of  oar  government,  ii  entirelj  void,  ii  yet 
in  practice  completely  obligatory.  It  wonld  declare  tliat,  if  the  legialatnre  ihall  do 
what  ii  expressly  forbidden,  such  act,  notwithstanding  the  express  prohibition,  ie  in 
rtality  effectnal.  It  wonld  be  giving  to  the  It^islatnre  a  practical  Mid  real  omnipotence, 
with  the  same  braaA  which  professes  to  restrict  their  powen  within  narrow  limits.  It 
is  prescribing  limils,  and  declaring  that  those  limits  may  be  passed  at  pleasure.  That 
it  thus  reduces  to  nothing  what  we  have  deemed  the  greatest  fmprovement  on  political 
institntiont  —  a  written  constitution  —  would  of  itself  be  sufficient  in  America,  irtiere 
written  constitntions  have  been  viewed  with  so  mnch  reverutce,  tor  rq'ecting  the  con- 
(ta^ction.  Bnt  the  peculiar  expiessions  of  the  constitation  of  the  United  States  fumiih 
additional  aigmnents  in  Aivor  of  its  rejection. 

"  Tho  judiml  power  of  the  United  States  is  extended  to  all  cases,  arising  under  the 
constitution.  Could  it  be  the  intention  of  those,  who  gave  this  power,  to  say,  that,  in 
Sling  it,  the  coostitntion  shofald  not  be  looked  into  f  That  a  case  arising  nnder  the  con- 
RtitntioD  should  be  decided  without  examining  the  instnunent,  under  which  it  arises  f 
This  is  too  extravagant  to  be  maiDteined.  In  some  cases,  then,  the  constitution  muit 
be  looked  into  by  the  fudges.  And  if  they  can  open  it  at  all,  what  part  of  it  are  thef 
brtndden  to  ivad,  or  to  obeyl 

"  There  are  many  other  parti  of  the  constitution,  which  serve  to  illustrate  this  subject 
It  is  declared,  that '  no  tax  or  datyshall  be  laid  on  articles  exported  from  any  state.' 
Suppose  a  duty  on  the  export  of  cotton,  of  tobacco,  or  of  flour;  and  a  soit  instituted  to 
recover  it  On^t  judgment  to  be  rendered  in  sach  a  case?  oug^t  the  judges  to  close 
thur  eyes  on  the  conMitntion,  and  only  see  tbe  Uw?  The  constitation  declares,  that 
'no  bill  of  attidnder  or  a  pott  faebo  law  shall  bo  passed.'  If,  however,  such  a  bill 
should  be  passed,  and  a  person  should  be  prosecuted  nuder  it;  must  the  court  condemn 
to  death  those  victim),  whom  Ihe  constitution  endeavors  to  preserve!  'No  person,' says 
the  constitation, '  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  wimesse* 
to  the  same  overt  act,  or  on  confession  in  open  court'  Here  the  language  of  the  consti- 
tution is  addressed  especially  to  the  courts.  It  prescribes,  dir«c(l;  for  them,  a  rule  of  evi- 
dence not  to  be  departed  from.  If  the  legislature  should  change  that  rule,  and  declare 
one  witness,  or  a  confeasion  otd  of  conrt,  sofflcieDt  for  conviction,  must  the  consCitatioiud 
principle  yield  to  the  legislative  act? 

"  From  these,  and  many  other  selections,  which  might  be  made,  it  is  apparent,  that 
the  framen  of  the  constitution  contemplated  that  insEmment,  as  a  rale  fi>r  the  govern- 
ment of  amrti,  as  wdl  as  of  the  legislature.  Why  otherwise  does  it  direct  the  judges  to 
take  an  oadi  to  support  it?  This  oath  certainly  applies,  in  an  especial  manuer,  to  their 
conduct  in  their  official  char*cter.  Bow  immoral  to  impose  it  on  them,  if  they  were  to  be 
nsed  u  the  InstmnieDtt,  and  the  knowing  lostnimBnts  for  riolating  what  they  swear  to 
support  t  The  oath  of  office,  too,  imposed  by  the  legislature,  is  completely,  demonstm- 
tive  of  the  legislative  opinion  on  tliia  subject    It  is  in  these  words,  'I  do  solemnly 

1  1  Kent's  Comm.  Lect.  SO,  p.  430  to  4i6.  See,  also,  I  Tuck.  Black.  Comm.  App. 
»4  to  397 ;  The  Federalist,  No.  3,  33,  80,  83  -,  3  Elliot's  Deb.  380. 
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institntion  is  peculiarly  valaable ;  and  it  onght  to  be  enunently 
cheriahed  by  them.  On  its  firm  and  independent  atrnctare  tJiey  may 
repose  with  safety,  while  they  perceive  in  it  a  &culty,  which  is  only  set 
in  motion,  when  applied  to ;  but  wluch,  when  thus  brought  into  action, 
most  proceed  irith  competent  power,  if  required  to  correct  the  error, 
or  aubdue  the  oppres^on  of  the  other  branches  of  the  goTemment.^ 
Fortunately  too  for  the  people,  the  functions  of  the  judiciary,  in 
deciding  on  constitutional  questions,  is  not  one,  which  it  is  at  liberty 
to  decline.  While  it  is  bound  not  to  take  jurisdiction,  if  it  should  not, 
it  is  equally  true,  that  it  muat  take  jurisdiction,  if  it  should.  It  can- 
not, aa  the  le^lature  may,  avoid  a  measure,  because  it  approaches 
the  confines  of  the  oonstitntion.  It  cannot  pass  it  by,  because  it  ia 
donbtf\il.    With  whatever  doubt,  with  whatever  difficulties  a  case  may 


awear,  that  I  will  adminiaUr  jiutiM  wilhont  respect  to  penoiu,  mud  do  equal  li^t  to 
die  poor  and  to  the  ricbj  and  that  I  will  faithfiilly  snd'impaniBllj  dischu^  all  the 
dntiaa  ineombent  on  me  as  according  to  the  best  of  m;  abilities  and  oudei^ 

Btanding,  agreeably  to  tie  comtitutuin,  and  laws  of  the  Uiiiled  State*.'  Why  does  a 
JDdge  swear  to  discharge  his  duties  agreeably  to  the  constitalioii  of  the  United  States,  if 
that  constitution  forms  no  rule  for  his  government?  if  it  ts  dosed  npon  him,  and  camut 
he  inspected  by  him !  If  fsch  be  the  real  slate  of  tlungs,  this  is  wone  than  solemn 
mockery.     To  prescribe,  or  to  take  tUs  oath,  becomM  eqaallj  a  crime. 

"  It  is  also  not  entirely  unworthy  of  observation,  that  in  declaring,  what  shall  be  the 
stiprenu  law  of  the  land,  the  cmtstAufion  itself  is  first  mentioned ;  and  not  the  laws  of  the 
United  Stales  generally,  bnt  those  onlj.wbich  shall  be  made  in  punmawx  of  the  conili- 
tutios,  hare  that  rank.  Urns,  the  particolar  phrasetdogy  of  the  conslitntioD  of  the  Uni- 
ted States  confirms  and  ttren^ens  the  principle,  sapposed  to  be  esaential  to  all  written 
constitntions,  Ihu  a  law  r^mgiumt  to  the  consiitQtitHi  is  void ;  and  that  cotirts,  as  ^mH  as 
other  departments,  are  bonnd  by  that  instmmenl.'' 

In  the  Tirginia  Conrention,  Mr.  Patrick  Henry  {a  most  dedded  opponent  of  the 
eonalitalion  of  the  United  States)  expressed  a  strong  opinion  in  fovor  of  the  right  of 
the  judiciary  to  decide  npon  the  constitntionaliCy  of  laws.  His  fears  wete,  that  the 
national  judiciary  was  not  so  oi^niied,  as  ihat  it  would  posseea  an  independence  suffi- 
cient for  this  purpose.  His  languid  was;  "The  honorable  gentlemen  did  onr  judiciary 
honor  Id  saying,  that  they  had  firmnees  enongfa  to  conoteTMt  the  legislature  in  soma 
cases.  Tea,  sir,  our  judges  opposed  the  ads  of  the  legislature.  We  haie  this  land- 
mark to  guide  us.  They  had  fortitude  to  declare,  that  tbey  were  the  judiciary,  and 
would  oppose  QQConstilnlional  acts.  Are  yon  sore,  that  your  federal  judiciary  will  act 
thus  i  Is  that  jodiciaiy  so  well  constituted,  and  so  independent  of  the  other  bianches, 
u  our  stale  jndidoryl  Where  are  your  land-i&aifes  in  this  government?  I  will  be  • 
bold  to  say,  you  cannot  find  any.  I  take,  it  as  the  highest  encomimu  on  Ais  country, 
tiM  the  acts  of  the  legislattue,  if  nnconstitulioaBl,  are  liable  to  be  opposed  by  the  jndi- 
dary."    2  Elliot's  Debates,  248. 

■  Rawleon  Const  ch.SI,p.  199^  Id.  ch.  30,  p.3T5,  a76;  1  WSson's  I.aw  Lect460, 
461;  3  Elliot's  Debates,  143;  Id.  245;  Id.sso. 
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be  atteDded,  it  muet  decide  it,  vheo  it  arises  in  judgment.  It  haa  no 
more  rij^t  to  decline  the  exercise  of  a  jarisdictdou  which  is  ^ven, 
tiian  to  osurp  that  which  is  not  given.  The  one  or  the  otiier  vonld 
be  treason  to  the  constitution.' 

§  1577.  The  framers  of  the  constitution,  having  tbeae  great  princi- 
ples in  view,  adopted  two  fondamental  roles  with  entire  unanimit; ; 
fint,  that  a  national  judiciary  ought  to  be  established ;  secondly,  ^t 
the  national  judiciary  ought  to  possess  powers  coextensive  with  those 
of  the  le^&tive  department.^  Indeed,  the  latter  necessarily  flowed 
from  the  former,  and  was  treated,  and  must  always  be  treated,  aa  an 
axiom  of  political  government.^  But  these  provisions  alone  would 
not  be  sufficient  to  insure  a  complete  administration  of  public  justice, 
or  to  give  pennanency  to  the  republic.  The  judiciary  most  be  so 
organized,  as  to  carry  into  complete  effect  all  the  purposes  of  its  esta- 
blishment. It  must  possess  wisdom,  learning,  integrity,  independence, 
and  firmness.  It  must  at  once  possess  the  power  and  the  means  to 
check  osuirpation,  and  enforce  execution  of  its  judgments.  Mr. 
Burke  has,  with  singular  sagacity  and  pregnant  brevity,  stated  the 
doctrine  which  every  republic  should  steadily  sustain,  and  conscien- 
tiously inculcate.  "Whatever,"  says  he,  "is  supreme  in  a  state  ought 
to  have,  aa  much  as  possible,  its  judicial  authority  so  constituted,  as  not 
only  not  to  depend  upon  it,  but  in  some  sort  to  balance  it.  It  ought 
to  give  security  to  its  justice  against  its  power.     It  ought  to  make  its 


>  Cohmst.  Virginia,^  Wbe*t.B.104;  1  Wilton's  Lnir  Lect.46I,46a.  Mr.  Jiutiw 
Johnson,  in  FulUrton  t.  Bank  of  Umled  Stala,  1  Felers'a  R.  604,  614,  ga; b,  "  Wliftt  is 
the  coone  of  prudenca  and  AaCj,  where  these  ca«es  of  difficult  diatribntton  u  to  power 
and  rigfat  present  tbemielveg?  It  is  to  jield,  rather  than  to  encroach.  Tbe  dnty  is 
reciprocal,  and  will  no  doubt  tie  net  in  the  spirit  of  moderation  and  comitj.  In  the 
conflicts  of  power  and  opinion,  inseparable  from  our  manj  pecnliar  relations,  casei  maj 
occnr,  in  whidi  tiie  mainteoance  of  principle  and  the  consliintiou,  according  to  its 
innate  and  inieparalile  attribntea,  maj  requite  a  different  course;  and  when  inch  cases 
do  occur,  our  Rourts  must  do  their  dnlj."  Hiis  ia  e,  very  just  admonition,  when 
addieBsed  to  other  departments  of  the  government.  But  the  jndiciar;  has  no  antbori^ 
to  adopt  any  middle  coarse.  It  is  compelled,  when  called  upon,  to  decide  whether  a 
lAw  is  constitalional  or  not.  If  it  declines  to  declare  it  unconstitntional,  tliat  is  an 
■firmance  of  ita  eonititationality. 

*  Joum.  of  Conrention,  69,  9S,  lal,  I3T,  166, 188,  189,  213;  The  Federalist,  No.  77, 
78 ;  2  EUiot's  Debates,  3S0  to  394 ;  Id.  404. 

*  ColieiuT.  yfrTi'ni'd,  6  Wheat  S.  384 ;  1  Tnck.  Black.  Comm.  App.  MO;  Tbe  Fede- 
ralist, No.  80;  S  Elliot's  Debates,  380, 390,  404 ;  3  Elliot's  Debotea,  134, 143;  (Monw 
1.  Bant  of  Ui£t>d:Si!a^,S  Wheat  B.  SIB,  ei9;  1  Kenf s  Conun.  Lect.  14,  p.  ST7. 

VOL.  n.  32 
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judicature,  as  it  were,  Bomethiug  exterior  t«  the  state."  ^  The  best 
maniiGr  in  vhich  thia  ia  to  be  accomplished,  must  mainly  depend  upon 
tlie  mode  of  appointment,  Hie  tenure  of  office,  the  compensation  of  the 
judges,  and  the  jurisdiction  confided  to  the  department  in  its  various 
branches. 

^  1578.  Let  us  proceed,  then,  to  the  consideration  of  the  judicial 
department,  as  it  is  established  bj  the  constitution,  and  see  how  far 
adequate  means  are  provided  for  all  these  important  purposes. 

§  1579.  The  first  section  of  the  third  article  is  as  follows :  "  The 
"judicial  power  of  the  United  States  shall  be  vested  in  one  supreme 
"  court,  and  in  such  inferior  conrts  as  the  congress  may  from  time  to 
"  time  ordun  and  establish.  The  judges,  boUi  of  the  supreme  and 
"  inferior  courts,  shall  hold  their  offices  during  good  behavior ;  and 
"  shall  at  stated  tjmes  receive  for  their  services  a  compensation,  which 
"  shall  not  be  diminished  during  thetr  continuance  in  office."  To  tJiis 
may  be  added  the  clause  in  the  enumeration  of  the  powers  of  congress 
in  the  first  article,  (wluch  is  but  a  mere  repetition,)  that  congress 
shall  have  power  "  to  constitute  tribunals  inferior  to  the  supreme 
court."  ' 


>  Bnrke's  Keflecdons  on  tbe  French  BevolnCJon. 

*  It  is  maniAst  (hst  the  consCitDtioa  coutempUted  disdact  appoinUneiiM  of  the 
jitdg«»  of  the  courts  of  the  United  Sutea-  The  jadges  of  the  lupreme  conrt  are 
•xpresily  reqaired  to  be  appointed  hj  the  president,  bj  and  with  the  advice  and  consent 
of  the  Benale.  Thejr  are,  tfaerefore,  exprcaslj  oppoinled  for  that  conrt,  and  for  that 
court  onlj.  Can  the;  be  constituCionallj  required  to  act  as  judges  of  imr  other  court ! 
This  question  (it  now  appeara)  was  presented  to  the  minds  of  the  judges  of  the  supreme 
coort,  who  were  fint  appointed  under  the  constitutioD ;  and  tbe  chief  justice  (Mr.  Jaj) 
and  some  of  his  associates  were  of  opinion  (and  so  slated  to  President  Washington,  in 
1790,  in  a  letter,  which  will  he  cited  below  at  large)  that  they  could  not  constitutionallj 
be  appointed  to  hold  aoj  other  court.  They  were,  however,  required  to  perform  the 
dtitf  of  circuit  judges  in  tbe  circuit  courts,  uucil  the  jear  IBOl ;  and  then  a  new  system 
WM  ettahlished.  The  latter  was  repealed  in  1802;  and  the  judges  of  the  supreme  coott 
were  again  required  to  perform  duly  in  the  circuit  conrta.  In  1803,  the  point  was 
directly  made  before  the  supreme  court ;  bat  tbe  court  were  then  of  opinion,  that  the 
piactice  and  aeqniescence,  for  encb  a  period  of  years,  commencing  with  the  organization 
of  the  judicial  system,  had  fixed  die  construction,  and  it  could  not  then  be  shaken. 
Suart  T,  Laird,  1  Oanch'a  R.  299,  309.  That  there  have,  notwidtsunding,  been 
many  scmples  and  donbte  upon  the  subject,  in  the  minds  of  the  jni^e*  of  tbe  supreme 
court,  since  that  period,  ia  well  known.    See  1  Faine's  Cir.  Hep. 

We  ben  insert  the  letter  of  Mr.  Chief  Justice  Jay  and  bis  associates,  tor  which  we 
■re  indebted  to  the  editors  of  that  excellent  work,  die  American  Jurist.  It  is  in  the 
anmbw  for  Octoben,  1S30,  (vol.  t,  p.  294,  &c.) 
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fj  1580.     In  the   coDTention  wHch   framed   the   constitution,   no 
diversity  of  opinion  existed,  aa  to  tlie  establishment  of  a  supreme 


"  The  representation  allnded  to  wu  In  answer  to  a  letter,  addressed  b;  Genenl 
Washington  to  ifae  court  upon  its  organization,  which  we  have  therefore  prefixed  to  it. 

"  '  Unili^  Sola,  April  3d,  1 790. 

'"  Gentlemek  1  I  have  alwajs  been  persuaded,  that  the  slabilitj  and  success  of  the 
national  government,  and  consequently  the  happiness  of  the  people  of  the  United 
Stales,  would  depend,  in  a  consiiierable  degree,  on  the  interpretation  of  its  laws,  b  my 
opinion,  therefore,  it  is  Important  that  the  jndidary  system  should  not  only  be  inde- 
pendent in  iia  operations,  hnt  as  perfect  as  possible  In  its  formation. 

'"As  yoQ  are  nbonl  to  commence  your  first  circuit,  and  many  things  may  occur  in 
such  an  unexplored  Held,  which  it  would  be  useful  should  be  known,  I  think  It  proper 
to  acquaint  yon,  that  it  will  be  agreeable  to  mo  to  receive  such  information  and  remarks 
on  this  GiUiject,  as  you  shall  from  time  to  time  judge  it  expedient  to  make. 

GbO.  WieDINOTON. 

"  'The  Chief  Janice  and  Ahocisw  Jiuti«i 
of  ths  SuprciiHi  Coun  oT  lbs  UniiBd  Sikici.' 

"  *  Sir  :  We,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court  of  the 
United  Statea,  in  pursuance  of  the  letter  which  you  did  us  the  bonor  to  write  on  the 
third  of  April  last,  take  the  liberty  of  aabmiuing  to  your  consideradou  tho  following 
remarks  on  the  "Act  to  establish  the  judicial  courts  of  the  United  States." 

" '  It  would  donblleai  bare  been  singular,  if  a  system  so  new  and  uutiicd,  and  which 
was  necessarily  formed  more  on  principles  of  theory,  and  probable  expediency,  than 
former  experience,  had,  in  practice,  been  found  entirely  free  from  defects. 

" '  The  particular  and  continued  attention,  which  our  official  duties  called  npon  us  to 
pay  to  this  act,  has  produced  reBections  which,  at  the  lime  it  was  made  and  paated,  did 
not,  probably,  occur  in  their  full  extent  eifter  to  ns  or  others. 

'"  On  comparing  this  act  with  the  constitation,  we  perceire  deTialiona  which,  in  our 
□pinions,  are  important. 

" '  The  first  section  of  the  third  article  of  the  constitution  declares,  that  "  the  jndidal 
power  of  the  United  States  shall  be  lested  in  one  tspreme  court,  and  in  auch  inferior 
conrtt  as  the  congress  may,  &om  time  to  time,  oi4ain  and  establish." 

" '  The  second  section  enumerates  the  cases  to  which  the  judidal  power  shall  extend. 
It  ^ves  to  tbeiopreme  court  original  jurisdiction  in  only  lim  cases,  but  in  all  the  others, 
rests  it  with  uppeJIote  jnrisdictionj  and  that  with  snch  exceptions,  and  under  snch  regu- 
latians,  as  the  congiesa  shall  make. 

" '  It  has  long  and  Tery  nniTersally  been  deemed  essential  to  the  due  administration  of 
justice,  that  some  national  court  or  council  should  be  instituted,  or  anlhorized  to  exa- 
mine the  acts  of  the  ordinary  tribnnals,  and  ultimately  to  affirm  or  reverse  their  judg- 
ments and  decrees ;  it  being  important  that  these  tribunals  ^onld  be  confined  to  the 
limits  of  their  respective  jurisdiction,  and  that  they  should  nnifonnly  interpret  and 
apply  the  law  in  the  same  sense  and  manner. 

" '  The  appellate  jurisdiction  of  the  supreme  court  enables  it  to  confine  inferior  courts 
to  th^  proper  limits,  to  correct  their  involuntary  erron,  and,  in  general,  to  provide 
thai  justice  be  administered  acmratety,  impartiallj,  and  uniformly.  These  controlling 
powers  were  nnaroidab] j  great  and  extensive ;  and  of  snch  a  nature  as  to  render  their 
being  combtDad  with  other  judicial  powers,  in  the  same  persons,  nnadvisable. 

"'To  the  natural, as  well  as  legal  Incompatibiiity  of  uUmute  appellate  jurisdiction 
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tribunal.    The  proposition  was  unaoiioouBly  adopted.^    la  respect  to 
dte  eatablishinent  of  inferior  tribunals,  some  dirersit;  of  opinion  was 


with  Qrigin&l  jnrisdictioii,  ira  ascribe  the  exclnaion  of  the  gupt^me  eoort  from  the  latter, 
except  in  two  cases.  Had  it  not  been  for  Ibis  exclusion,  the  aatllerBble,  erer-luDding 
decibiODs  of  this  importaDt  court  would  not  have  been  eeonred  agaiiiBC  the  ioflueiicea  of 
those  predilectlonB  for  indiTidnal  opinione,  and  of  those  reluctances  lo  relinqnish  Bcnti- 
ments  pnbliclj ,  though  perhaps  too  baatilj  given,  which  inseiisibl;  and  not  unfrequently 
inAiae  into  tbe  minds  of  die  moet  upiigbl  men  Eome  degree  of  pfutlalit;  for  theit  official 
and  public  Bcte. 

"  '  Without  such  exclosion,  no  coart,  possessing  the  last  resort  of  justice,  would  have 
acquired  and  preserved  that  pablic  couHdODce,  which  is  really  necessaij  to  render  the 
wisest  institutions  useful.  A  celebrated  writer  jiutl;  observes,  that  "next  to  doing 
right,  the  great  object  in  the  adminiatraiJoD  of  public  justice  should  b«  to  give  public 
sBtisfaction." 

" '  Had  the  constitution  pennitted  the  supreme  conn  to  ^t  in  JQdgmenl,  and  finally  to 
dedde  on  the  acts  and  errors  dooe  and  committed  bj  iu  own  memben,  oi  jodgea  of 
infbrior  and  subordinate  courts,  much  room  would  have  been  left  for  men,  on  certain 
occasions,  to  suspect  that  an  □nwilliugness  to  be  thought  and  found  in  the  wrong,  bad 
produced  an  improper  adherence  to  it ;  or  that  mutnal  interest  had  generated  mutiud 
dvilities  and  tendernesses  injurious  to  right. 

" '  If  room  had  been  left  for  snch  suspicions,  there  would  have  been  reason  to  appre- 
hend that  the  public  confldence  would  diminish  almost  in  proportion  to  the  number  of 
cases  in  which  the  supreme  court  might  affina  the  acts  of  nnj  of  iU  members. 

"  'Appeals  ore  seldom  made,  but  in  doiUitM  esses,  and  in  which  there  is,  at  least, 
much  appearance  of  reason  on  both  sides ;  in  each  cases,  therefore,  uot  onl;  the  loung 
par^,  but  others,  not  immediately  Interested,  would  sometimes  be  led  to  doubt,  whether 
the  afflnnance  was  endrely  owing  to  the  mere  preponderance  of  right. 

" '  These,  we  presume,  were  among  the  reasons  which  induced  tbe  convention  to  con- 
fine die  supreme  court,  and  consequently  its  judges,  to  appellate  jurisdiction.  We  n^ 
"consequently  its  judges,"  because  the  reasons  for  the  one  apply  also  to  tbe  other. 

" '  We  are  aware  of  the  distinction  between  a  court  and  its  judges ;  and  are  far  from 
thinking  it  illegal  Or  unconstitutional,  however  it  may  be  inexpedient,  to  employ  them 
for  other  pnqjoscs,  provided  (he  latter  purposes  be  consistent  and  compatible  with  the 
former.  But  from  this  distinction  it  cannot,  in  our  opinions,  be  inferred,  that  the  judges 
of  the  supreme  court  may  also  be  judges  of  inferior  and  ivbonlinait  courts,  and  be  at 
Ae  same  time  both  tbe  amtrcilen  and  the  contro^td. 

" '  The  apptica^on  of  these  remarks  is  obvious.  The  circoit  courts  established  by  the 
act  are  courts  inferior  and  subordinate  to  the  supnime  court.  They  are  vested  with  ori- 
^nat  jurisdiction  in  tbe  cases  fVom  which  the  supreme  court  is  excluded;  and  to  ns  It 
would  appear  very  singular,  if  the  constitution  was  capable  of  being  so  conslned,  as  to 
exclude  itm  court,  but  yet  admit  the  judges  of  the  court.  We,  for  our  parts,  consider 
the  constitution  as  plainly  opposed  to  the  appointment  of  the  some  persons  to  boifa 
offices ;  nor  have  we  any  doubts  of  thdr  l^gat  incompatibility. 

"'Bacon,  in  bis  Abridgment,  says  that  "offices  ore  said  to  be  incompatible  and  incon- 
sistent, BO  as  to  be  executed  by  one  person,  when,  &om  the  multiplicity  of  bosinesa  in 

'  Journal  of  Convention,  69,  9B,  137,  186, 
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in  the  earlj  stages  of  the  proceedings  exhibited.  A  proposition  to 
eatabhsh  them  was  at  iret  adopted.'  This  was  strack  oat  b;  the  vote 
of  five  states  against  four,  two  being  divided ;  and  a  proposition  was 
then  adopted,  "  that  the  national  legislature  be  empowered  to  appoint 
inferior  tribunals,"  by  the  vote  of  seven  states  agfunst  three,  one 
being  divided ;  ^  and  ulUmatelj  \iaa  proposition  received  the  onanimous 
approbation  of  the  coDveation.^ 


tbem,  thay  cannot  be  exGcated  with  care  and  abilitj;  or  when  their  being  BubordiuAte, 
taxH  interfering  with  each  other,  It  iodncea  a  presomption  thej  cannot  be  execnted  with 
impartiality  and  honesty ;  and  this,  m;  Lord  Coke  aaja,  U  of  that  importance,  that  if 
all  office!,  ciTil  and  ecclesiastical,  &c.  were  only  execnted,  each  by  different  persons,  it 
woald  be  for  the  good  of  the  coDunonwealth  and  advaDcement  of  justice,  and  prefer- 
ment of  deserring  men.  If  •  forester,  by  patent  for  his  liji,  is  made  justica  in  eyre  of 
the  *ame  forest,  hoc  via,  the  forealersMp  is  become  void;  for  these  offices  are  incompati- 
ble, because  the  forester  is  under  fAe  corractiin  of  the  jnstice  in  eyre,  and  be  cannot 
judfft  kimtdf.  Upon  a  mandamns  to  restore  one  to  the  place  of  town  clerk,  it  was 
ntonied,  that  he  was  elected  mayor  and  sworn,  and,  therefore,  they  chose  another  town 
cleA  i  and  the  conrt  were  strong  of  opinion,  that  the  offices  were  incompatible,  l>ecaaee 
of  the  svbardina^ai.  A  coroner,  made  a  sheriff,  ceases  to  be  a  coroner;  so  a  parson, 
made  a  bisliop,  and  a  judge  of  the  common  pleas,  made  a  judge  of  the  king's 
bench,"  ftc. 

" '  Other  anthoritiea  on  this  point  night  be  added ;  bnt  the  reasons,  on  which  they  rest, 
seem  to  as  to  require  little  elncidalion  or  support. 

"'There  is  in  tlje  act  another  deviation  from  the  constitntion,  which  we  think  it 
inctimbcnt  on  db  to  mentioa. 

" '  The  second  section  of  the  second  article  of  the  cons^tntion  declares,  that  the 
ptendent  shall  nominate,  and,  bj  and  with  the  advice  and  consent  of  the  senate,  "  shall 
appoint  jndges  of  the  supreme  court,  and  aU  other  officers  of  the  United  States,  whose 
appointments  are  not  Iheran  oflierwise  provided  fbr." 

"  '  The  constitution  not  hating  otherwise  provided  for  the  appointment  of  the  judges 
of  the  inferior  courts,  we  conceive  that  the  appointment  of  some  of  them,  viz.,  of  the 
dtcnit  courts,  by  an  act  of  the  legislatnre,  is  a  departure  &om  the  constitntion,  and  an 
exercise  of  powers  which  constitulioQally  and  exclusively  belong  to  the  pt«ndent  and 

" '  We  should  ptoceed,  sir,  to  take  notice  of  certain  defects  in  the  act  relative  to  expe- 
dtency,  which  we  think  merit  the  coitslderation  of  the  congress.  Bnt,  as  these  are  doubt- 
lesa  among  the  ol^la  of  the  late  reference,  made  by  the  house  of  representatives  to  the 
attorney-general,  we  think  it  most  proper  to  fbrbear  making  any  rcnuuks  on  this  subject 

"'We  have  the  honor  to  be,  most  reepectftJly, 

'"  Sir,  your  obedient  and  hnmble  servants. 

" '  Th*  President  of  tb«  Uniled  Suiai.'  " 

I  Jotimal  of  Convention,  69,  9B,  99, 10!,  137. 
■Id.lB8,Sia. 
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^  1581.  To  the  establishment  of  one  court  of  supreme  and  final 
jurisdiction,  there  do  not  seem  to  have  been  any  strenuous  objections 
generatlj  insisted  on  in  the  state  conventions,  though  many  vere  urged 
against  certain  portions  of  the  jurisdiction,  proposed  by  the  constitn- 
tJOQ  to  be  vested  in  the  courts  of  the  United  Stat«8.'  The  principal 
qaeslioD  seems  to  have  been  of  a  different  nature,  whether  it  ought  to 
be  a  distinct  coordinate  department,  or  a  branch  of  the  legislature. 
And  here  it  was  remarked  by  the  Federalist,  that  the  same  contradic- 
tion of  opinion  was  observable  among  the  opponents  of  the  constitution 
as  in  many  other  cases.  Many  of  those  who  objected  to  the  senate  as 
a  court  of  impeachment,  upon  the  ground  of  au  improper  intermixture 
of  legislative  and  judicial  functions,  were,  at  least  by  implication,  advo- 
cates for  the  propriety  of  vesting  the  ultimate  decision  of  all  causes  in 
the  whole,  or  in  a  part  of  the  legislative  body.^ 

1582.  The  arguments,  or  rather  suggestions,  upon  which  this  scheme 
was  propounded,  vere  to  the  following  effect.  The  authority  of  the 
supreme  court  of  the  United  States  as  a  separate  and  independent 
body,  will  be  superior  to  diat  of  the  legislature.  The  power  of  con- 
struing the  laws  according  to  the  spirit  of  the  ooostitutioD  will  enable 
tliat  court  to  mould  them  into  whatever  shape  it  may  think  proper ;  espe- 
cially as  ita  decisions  will  not  be  in  any  manner  subject  to  the  revision 
and  correction  of  the  legislative  body.  This  is  as  unprecedented  as  it 
is  dangerous.  In  Great  Britain  the  judicial  power  in  the  taat  resort 
rendes  in  the  house  of  lords,  which  is  a  branch  of  the  legislature. 
And  this  part  of  the  British  government  has  been  imitated  in  the  state 
eonetitutioDS  in  general.  The  parliament  of  Oreat  Britain,  and  tiie 
legislatures  of  the  several  states,  can  at  any  time  rectify  by  law  the 
exceptionable  decisions  of  their  respective  courts.  But  the  errors  and 
usurpations  of  the  supreme  court  of  the  Umted  States  will  be  uncon- 
trollable and  remediless.^ 

^  1583.  The  friends  of  the  constitution,  in  answer  to  these  sugges- 
tions, replied,  that  they  were  founded  in  false  reasoning  or  a  miscoo- 
eeption  of  fact.  In  the  first  place,  there  was  nothing  in  the  plan  which 
directiy  empowered  the  national  courts  to  construe  the  laws  according 


<  B«e  3  Elliot's  Delmtes,  380  to  427.  *  The  FcderalUt,  No.  SI. 

*  The  Fedecaliat,  No.  Bl.  The  leuned  reader  vill  trace  oat,  in  anbseqncat  periodi  of 
wu  Mitorj,  the  same  objectiont  leiiTed  in  other  impoaing  fbnn*,  ander  the  eanctjon  of 
■MU  who  hare  attained  high  aecendeocy  and  diutinction  in  the  struggles  of  party. 
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to  the  spirit  of  the  constJtnlioD,  or  vhich  gave  them  any  greater  lata- 
tade  in  this  respect,  than  what  waa  claimed  and  exercised  by  the  state 
courta.  The  constitution,  indeed,  ought  to  be  the  standard  of  coih 
atructjon  for  the  laws ;  and  wherever  there  was  an  opposition,  the  lawB 
ought  to  give  place  to  the  constitutioD.  But  this  doctrine  was  not 
deducible  from  any  circumstance  peculiar  to  this  part  of  the  constita- 
tion,  but  from  the  general  theory  of  a  limited  constitution ;  and,  as  far 
as  it  was  true,  it  was  equally  applicable  to  the  state  govemmentB. 

§  1584.  So  &r  as  the  objection  went  to  the  organization  of  the 
supreme  court  as  a  distinct  and  independent  department,  it  admitted 
of  a  different  answer.  It  waa  founded  upoa  the  general  maxim  of 
requiring  a  separation  of  the  different  departments  of  government,  as 
most  conducive  to  the  preservation  of  public  liberty  and  private  rights. 
It  would  not,  indeed,  absolutely  violate  that  ma^m  to  allow  the  ulti- 
mate appellate  Jurisdiction  to  be  vested  in  one  branch  of  the  legislative 
body.  But  there  were  many  urgent  reasons  why  the  proposed  organ> 
zation  would  be  preferable.  It  would  secure  greater  independence, 
impartiality,  and  uniformity  in  the  administration  of  justice. 

^  1585.  The  reasoning  of  the  Federalist'  on  this  point  is  bo  clear 
and  satisfactory,  and  presents  the  whole  argument  in  bo  condensed  a 
form,  that  it  supersedes  all  further  formal  discussion.  "  From  a  body 
which  had  even  a  partial  agency  in  passing  bad  laws,  we  could  rarely 
expect  a  disposition  to  temper  and  moderate  them  in  the  application. 
The  same  spirit  which  had  operated  in  making  them,  would  be  too  apt 
to  influence  their  construction ;  still  lees  could  it  be  expected  that  men 
vho  had  infringed  the  constitution  in  the  character  of  legislators, 
would  be  disposed  to  repair  the  breach  in  that  of  judges.  Nor  is  this 
all.  Every  reason  which  recommends  the  tenure  of  good  behavior  for 
judicial  offices  militates  against  placing  the  judiciary  power,  in  the  last 
resort,  in  a  body  composed  of  men  chosen  for  a  limited  period.  There 
IB  an  absurdity  in  referring  the  determination  of  eanacB  in  the  first 
instance  to  judges  of  permanent  standing ;  in  the  last,  to  those  of  a 
temporary  and  mutable  constitution.  And  there  ia  a  still  greater 
absurdity  in  subjecting  the  decisions  of  men  selected  for  the  knowledge 
of  the  laws,  acquired  by  long  and  laborious  study,  to  the  revision  and 
control  of  men  who,  for  want  of  the  same  advantage,  cwinot  but  be 
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deficient  in  tiiftt  knowledge.  The  members  of  the  legislature  will 
rarely  be  chosen  with  a  view  to  those  qualificatJons  which  fit  men  for 
the  stations  of  judges ;  and  as  on  this  account  there  will  be  great  rea- 
son to  apprehend  all  the  ill  consequences  of  defective  information ;  so, 
on  accoont  of  the  natural  propensity  of  such  bodies  to  party  divisions, 
there  will  be  no  less  reason  to  fear  that  the  pesfjlentiai  breath  of  fac- 
tion maj  poison  the  fountfune  of  justice.  The  habit  of  being  continu- 
ally marshalled  on  oppoute  «des,  will  be  too  apt  to  stifle  the  voice  both 
of  law  and  equity. 

§  1586.  "  These  considerations  teach  us  to  applaud  the  wisdom  of 
those  states  who  have  committed  the  judicial  power,  in  the  last  resort, 
not  to  a  part  of  the  le^lature,  but  to  distinct  and  mdependent  bodies 
of  men.  Contrary  to  the  supposition  of  those  who  have  represented 
the  plan  of  the  convention,  in  this  respect,  as  novel  and  unprecedented, 
it  is  bat  a  copy  of  the  constitutions  of  New  Hampshire,  Massachusetts, 
Pennsylvania,  Delaware,  Maryland,  Vir^nia,  North  CaroUna,  South 
Carolina,  and  Georgia ;  and  the  preference  which  has  been  given  to 
these  models  is  highly  to  be  commended.^ 

§  1587.  "  It  is  not  true,  in  the  second  place,  that  the  parliament  of 
Great  Britiun,  or  the  leg^latures  of  the  particular  states,  can  rectify 
the  exceptionable  decisions  of  their  respective  courts,  in  any  other 
sense  than  might  be  done  by  a  future  legislature  of  the  Unit«d  States. 
The  theory,  neither  of  the  Bntish  nor  the  state  constitutions  authorizes 
the  revisab  of  a  judicial  sentence  by  a  legislative  act.  Not  is  there 
any  thing  in  the  proposed  constitution,  more  than  in  either  of  them, 
by  which  it  is  forbidden.  In  the  former,  as  in  the  latter,  the  impro- 
priety of  the  thing,  on  the  general  principles  of  law  and  reason,  is  the 
sole  obstacle.  A  legislature,  without  excee^g  its  province,  cannot 
reverse  a  determination  once  made  in  a  particular  case,  though  it  may 
prescribe  a  new  role  fbr  fiiture  cases.  This  is  the  principle,  and  it 
applies,  in  aU  its  consequences,  exactiy  in  the  same  manner  and  extent 
to  the  state  govemments,  as  to  the  national  government,  now  under 
con^deration.  Not  the  least  difference  can  be  pcnnted  out  in  any  view 
of  the  subject. 

§  1588,  "  It  may,  in  the  last  place,  be  observed,  that  (he  supposed 
danger  of  judiciary  encroachments  on  the  le^lative  authority,  which 


'  At  Ih«  pieaent  time,  the  Bune  scheme  of  orgiuii&iig  the  jadiciBl  power  existi  rab- 

stanlJally  in  every  state  in  the  unioa  except  in  New  Torit. 
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has  been  upon  many  occaeioos  reiterated,  b,  in  reality,  a  phantom. 
Particular  miscoustmctiona  and  contraventions  of  the  will  of  the  legis- 
lature may  nov  and  then  happen  ;  but  they  can  never  be  bo  extensive 
as  to  amount  to  an  inconvenience,  or,  in  any  sen^ble  degree,  to  affect 
the  order  of  the  political  ajBtem.  This  may  be  inferred  with  certiunty 
from  the  general  nature  of  the  judicial  power ;  from  the  objects  to 
which  it  relates ;  from  the  manner  in  which  it  is  exercised  ;  from  its 
comparative  weakness,  and  from  its  total  incapacity  to  support  its 
usurpations  by  force.  And  the  inference  is  greatly  fortified  by  tiie 
consideration  of  the  important  constitutional  check,  which  the  power 
of  institating  impeachments  in  one  part  of  the  lejpslative  body  and  of 
determining  upon  them  in  the  other,  would  ^ve  to  that  body  upon 
the  members  of  the  judicial  department.  This  is  alone  a  complete 
security.  There  never  can  be  danger  that  the  judges,  by  a  series  of 
deliberate  uaurpationa  on  the  authority  of  the  legislature,  would  hazard 
the  united  resentment  of  the  body  entrusted  with  it,  while  this  body 
was  possessed  of  the  means  of  punishing  their  presumption  by  degra^ 
ing  them  from  their  stations.  While  this  ought  to  remove  all  appre- 
henaons  on  the  subject,  it  affords,  at  the  same  time,  a  cogent  argument 
for  constituting  tiie  senate  a  court  for  the  trial  of  impeachments." 

^  1589.  In  regard  to  the  power  of  constituting  inferior  courts  of 
the  union,  it  is  evidently  calculated  to  obviate  the  necessity  of  having 
recourse  to  the  supreme  conrt  in  every  case  of  federal  cognizance. 
It  enables  the  national  government  to  institute  or  authorize,  in  each 
state  or  district  of  the  United  States,  a  tribunal  competeat  to  the 
determination  of  all  matters  of  nalioaal  jurisdiction  within  its  limits. 
One  of  two  courses  only  could  be  open  for  adoption  ;  either  to  create 
inferior  courts  under  the  national  authority,  to  reach  all  cases  fit  for 
the  national  jurisdiction,  which  either  constitutionally  or  conveniently 
could  not  be  of  original  cognizance  in  the  supreme  court ;  or  to  con- 
fide jurisdiction  of  the  same  cases  to  the  state  courts,  with  a  right  of 
appeal  to  the  supreme  court.  To  the  latter  course  solid  objections 
were  thought  to  apply,  which  rendered  it  ineligible  and  nnsatisfaotory. 
In  the  first  place,  the  judges  of  the  state  courts  would  be  wholly 
irresponsible  to  the  national  government  for  tiieir  conduct  io  the 
administration  of  national  justice ;  so  that  the  national  government 
would  or  might  be  wholly  dependent  upon  the  good  will  or  sound 
discretion  of  the  states,  in  regard  to  the  efficiency,  promptitude,  aod 
ability,  with  which  the  judicial  authority  of  the  nation  was  adminis- 
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tered.  Id  the  next  place,  ibe  prev&lency  of  a  local  or  sectional  spirit 
nught  be  found  to  disqualify  the  state  tribunals  for  a  suitable  dia- 
oharge  of  national  judicial  funclions  ;  and  the  very  modes  of  appointr 
ment  of  some  of  the  state  judges  might  render  them  improper  chan- 
nels of  the  judicial  authority  of  the  umon.^  State  judges,  holding 
their  offices  during  pleasure,  or  from  year  to  year,  or  for  other  short 
periods,  would,  or  at  least  might,  be  too  little  independent  to  be  relied 
upon  for  an  inflexible  execution  of  the  national  laws.  What  could  be 
done,  where  the  state  itself  should  happen  to  be  in  hostility  to  tlie 
national  govemment,  as  might  well  be  presumed  occasionally  to  be 
the  case,  from  local  interests,  party  spirit,  or  peculiar  prejudices,  if 
tlie  state  tribunals  were  to  be  the  sole  depo^taries  of  tiie  judicial 
powers  of  the  union,  in  the  ordinary  administration  of  criminal  as 
well  as  of  civil  justice  ?  Besides  ;  if  the  state  tribunals  were  thus  . 
entrusted  with  the  ordinary  administration  of  the  criminal  and  civil 
justice  of  the  nuion,  there  would  be  a  Decesaty  for  leaving  the  door 
of  appeal  as  widely  open  as  possible.  In  proportion  to  the  grounds  of 
confidence  in  or  distrust  of  the  subordinate  tribunals,  ought  to  be  the 
&cility  or  difficulty  of  appeals.  An  unrestr^ed  course  of  appeals 
would  be  a  source  of  much  private  as  well  as  public  inconvenience. 
It  would  encourage  litigation,  and  lead  to  the  most  oppressive  ex- 
penses.^ Nor  should  it  be  omitted  that  this  very  course  of  appeals 
would  naturally  lead  to  great  jealousies,  irritations,  and  collisions 
between  the  state  courts  and  the  supreme  court,  not  only  from  differ- 
ences of  opinions,  but  from  that  pride  of  character  and  consciousness 
of  independence,  which  would  be  felt  by  state  judges  pcrases^ng  the 
confidence  of  their  own  state  and  irresponsible  to  the  nnion.^ 

§  1590.  In  considering  the  first  clause  of  the  third  section,  declare 
ing  that  "  the  judicial  power  of  the  United  States  shall  be  vested  in 
"  one  supreme  court,  and  in  sach  inferior  courts  as  tiie  congress  may 
"  from  time  to  time  ordain  and  establish,"  we  are  naturally  led  to  the 
inqmry,  wheUier  congress  possess  any  discretion,  as  to  the  creation  of 


■  Ttie  Federalist,  No.  81 .    See,  oUo,  Colitm  t.  Vir^nia,  6  Wheat  R.  386, 387. 

■  The  Federaliit,  So.  BI. 

*  Mr.  Bawle  hu  Temaiked,  that  "  the  state  tribunala  are  do  put  of  the  gorenuneat 
of  the  United  St&te«.  To  render  the  government  of  iha  United  States  dependent  od 
them,  would  be  a  soledsm  almost  as  great  as  to  leave  oot  an  execatiTe  power  entirelj, 
and  to  call  on  the  stales  alone  to  enforca  the  U,wt  of  the  onion."    Bawle  on  Conn. 

ch.  SI,  p.  aoo. 
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a  snpreme  court  and  inferior  courts,  in  wbom  the  constitutional  juris- 
diction is  to  be  vested.  This  was  at  one  time  matter  of  much  i^cos- 
sion,  and  is  vital  to  the  existence  of  the  judicial  department.  If  con- 
gress possess  any  discretion  on  this  subject,  it  is  obvious  that  the 
judiciary,  as  a  coordinate  department  of  the  government,  may,  at  the 
will  of  congress,  be  annihilated  or  stripped  of  all  its  important  juris- 
diction ;  for,  if  the  discretion  easts,  no  one  can  say  in  what  manner, 
or  at  what  time,  or  under  what  drcumstances,  it  may  or  ought  to  be 
exercised.  The  whole  argument  upon  which  such  an  interpretation 
has  been  attempted  to  be  mtuntained  ie,  that  the  language  of  the  con- 
stitution, "  shall  be  vested,"  is  not  imperative,  but  simply  indicates 
the  future  tense.  This  interpretation  has  been  overruled  by  the 
supreme  court,  upon  solemn  deliberation.'  "  The  language  of  the 
tiiird  article,"  say  the  court,  "  tiiroughout  is  mamfestiy  deugned  to 
he  mandatory  upon  the  legislature.  Its  obligatory  force  b  so  impera- 
tive, that  congress  could  not,  without  a  violation  of  its  duty,  have 
refused  to  carry  it  into  operation.  The  judicial  power  of  the  United 
States  shall  be  vested  (not  may  be  vested)  in  one  supreme  court,  and 
in  such  inferior  courts  as  congress  may,  from  time  to  time,  ordain  and 
establish.  Could  congress  have  lawfully  refused  to  create  a  supreme 
court,  or  to  vest  in  it  the  constitutional  jurisdiction  ?  '  The  judges, 
botii  of  the  supreme  and  inferior  courts,  tJutll  hold  their  offices  during 
good  behavior,  and  tkail,  at  stated  times,  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  continuance 
in  office.'  Could  congress  create  or  limit  any  other  tenure  of  the 
judicial  office  ?  Could  they  refuse  to  pay,  at  stated  times,  the  stipu- 
lated salary,  or  diminish  it  during  the  continuance  in  office  ?  But 
one  answer  can  be  given  to  these  questions ;  it  must  be  in  the  nega- 
tive. The  objept  of  the  coustitntion  was  to  establish  three  great 
departments  of  government ;  the  legislative,  the  executive,  and  the 
judicial  departzaent.  The  first  was  to  pass  laws,  the  second  to 
approve  and  execute  them,  and  tiie  third  to  expound  and  enforce 
them.    Without  the  latter,  it  would  be  impossible  to  carry  into  effect 


'  See  Mmin  t.  Hantrr,  1  Wheat  R.  304, 3IG.  The  eonunentator,  in  examinliiK  the 
■trncture  ftnd  juiudiclion  of  tbe  jndidal  department,  ia  compelled,  bj  ft  geiue  of  offleUI 
rsserre,  to  conflnG  his  remarks  chieflj'  to  doctrines  which  are  settled,  or  which  have  been 
deemed  ini^ontrovertible,  tearing  othen  to  be  discnued  b;  those  who  are  nnreetraincd  bj 
inch  cOQsiderationi. 
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some  of  tike  express  jsovisions  of  the  cons^tutioa.  How,  otherwise, 
could  crimes  agfunst  ihe  United  States  be  tried  and  punished  ?  How 
could  causes  between  two  states  be  heard  and  determined  ?  The 
judicial  power  most,  therefore,  be  vested  in  some  court  bj  congress ; 
and  to  suppose  that  it  was  not  an  obligation  binding  on  them,  but 
might,  at  their  pleasure,  be  omitted  or  declined,  is  to  suppose  that, 
under  the  sanction  of  the  constitution,  they  nught  defeat  the  constitu- 
tion itself.  A  construction  which  would  lead  to  such  a  result  cannot 
be  sound. 

§  1591.  "  The  same  expression, '  shall  be  vested,'  occurs  in  other 
parts  of  the  constitution,  in  defining  the  powen  of  the  other  coordi- 
nate branches  of  tlie  government.  The  firat  article  declares,  tiiat '  all 
le^lative  powers  herein  granted  thaU  be  vetted  in  a  congress  of  the 
United  States.'  Will  it  be  contended  that  the  legislative  power  is 
not  absolutely  vested  ?  that  the  words  merely  refer  to  some  future  act, 
and  mean  only  that  the  le^slative  power  may  hereafter  be  vested  ? 
The  second  article  declares,  that  '  the  executive  power  thall  be  vested 
in  a  president  of  the  Umted  States  of  America.'  Could  congress  vest 
it  in  any  other  person  ?  or  is  it  to  awsit  their  good  pleasure,  whether 
it  is  to  vest  at  all?  It  is  apparent  that  such  a  construction,  in  either 
case,  would  be  utterly  inadmisuble.  Why,  then,  is  it  entitled  to  a 
better  support,  in  reference  to  the  judicial  department  ? 

^  1592.  "  If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the  whole  judicial 
power.  The  language,  if  imperative  as  to  one  part,  is  imperative  as 
to  all.  If  it  were  otherwise,  this  anomaly  would  exist,  that  congresB 
might  succesfflvely  refuse  to  vest  the  jurisdiction  in  any  one  class  of 
cases  enumerated  in.the  constJtution,  and  thereby  defeat  the  jurisdic- 
tion as  to  all ;  for  the  constitution  has  not  singled  out  any  class,  on 
which  congress  are  bound  to  act  in  preference  to  others. 

1}  1593.  "  The  next  consideration  is  as  to  the  coarts,  in  which  the 
judicial  power  shall  be  vested.  It  is  mamfest  that  a  supreme  court 
must  be  established ;  but  whether  it  be  equally  obligatory  to  establish 
inferior  courts,  is  a  question  of  some  difficulty.  If  congress  may  law- 
fully omit  to  establish  inferior  courts,  it  might  follow  that,  in  some  of 
the  enumerated  cases,  the  judicial  power  could  nowhere  exist.  The 
aapreme  court  can  have  ori^nal  jurisiUction  in  two  classes  of  cases 
only,  viz.  in  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  in  cases  in  which  a  state  is  a  party.     Congress  cannot 
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▼est  aoy  portion  of  the  judicial  power  of  the  United  States,  except  in 
coarts  orduned  and  established  hy  itself;  and  if,  in  any  of  the  cases 
enumerated  in  the  constitution,  the  state  courta  did  not  then  possess 
jurisdictioD,  the  appellate  jurisdiction  of  the  supreme  court  (admitting 
tliat  it  could  act  on  state  courts)  could  not  reach  those  cases ;  and, 
consequently,  the  injunction  of  the  constitution  that  the  judicial  power 
'  thall  be  vested,'  would  be  disobeyed.  It  would  seem  therefore  to  fol- 
low, that  congress  are  bound  to  create  some  inferior  courts,  in  which 
to  Test  all  that  jurisdiction  which,  under  the  constitution,  is  ezclunveljf 
rested  in  the  United  States,  and  of  which  the  supreme  court  cannot 
take  original  cognizance.  They  might  establish  one  or  more  inferior 
courts  ;  they  might  parcel  out  the  jurisdiction  among  such  courts,  from 
time  to  time,  at  their  own  pleasure.  But  the  whole  judicial  power  of 
the  United  States  should  be  at  all  times  vested,  either  in  an  original 
or  appellate  form,  in  some  courts  created  under  its  authority. 

§  1594.  "  This  construction  will  he  fortified  by  an  attentive  exa- 
mination of  the  second  section  of  the  third  article.  The  words  are,  *  the 
judicial  power  skalt  extendf  &c.  Much  minnte  and  elaborate  criticism 
has  been  employed  upon  these  words.  It  has  been  argued,  that  they 
are  equivalent  to  the  words  *  may  extend,*  and  that '  extend '  means  to 
widen  to  new  cases  not  before  within  the  scope  of  the  power.  For  the 
reasons  which  have  been  already  stated,  we  are  of  opinion  that  the 
words  are  used  in  an  imperative  sense.  They  import  an  absolute  grant 
of  ja^cial  power.  They  cannot  have  a  relative  signification  applica- 
ble to  powera  already  granted ;  for  the  AmencaD  people  had  not  made 
any  previous  grant  The  constitution  was  for  a  new  government, 
organized  with  new  substantive  powen,  and  not  a  mere  supplementary 
charter  to  a  government  already  existing.  The  confederation  was  a 
compact  between  states ;  and  its  structure  and  powers  were  wholly 
onlike  those  of  the  national  government.  The  constitution  was  an  act 
of  tiie  people  of  the  United  States  to  supersede  the  confederation,  and 
not  to  be  ingrafted  on  it,  as  a  stock  through  which  it  was  to  receive 
life  and  nourishment. 

§  1595.  "If,  indeed,  the  relative  ^gnificatlon  could  he  fixed  upoiL 
the  term  *  extend,'  it  would  not  (as  we  shall  hereafter  see)  subserve 
die  purposes  of  the  argumen  t,  in  support  of  which  it  has  been  adduced. 
This  imperative  sense  of  the  words, '  shall  extend,'  is  strengthened  by 
the  context.  It  is  declared  that  *  in  all  cases  affecting  ambassadors, 
&c.,  the  supreme  court  ihetU  haoe   original  jurisdiction.'    Could 

TOL.  n.  33 
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OODgress  withhold  original  juriBdictton  in  these  cases  from  the  sapreme 
conrt  ?  The  clauee  proceeds  — '  in  all  the  other  cases  before  mentioned 
the  supreme  court  shall  have  appellate  JurisdictioD,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations  as  the  congress 
shall  make.'  The  very  exception  here  shows  that  the  framers  of  the 
constitution  nsed  the  words  in  an  imperative  sense.  What  necessity 
could  there  exist  for  this  exception,  if  ihe  preceding  words  wero  pot 
used  in  diat  sense?  Without  snch  exception  congress  would,  by  the 
preceding  words,  have  possessed  a  complete  power  to  regulate  the 
appellate  jurisdiction,  if  the  language  were  only  equivalent  to  the 
words  '  may  hare '  appellate  jurisdiction.  It  is  apparent,  then,  that 
the  exception  was  intended  as  a  limitation  upon  the  preceding  words, 
to  enable  congress  to  regulate  and  restrain  the  appellate  power,  as  the 
public  interests  might  from  time  to  time  require. 

§  1596.  "  Other  clauses  in  the  constitution  might  be  brought  in  tud 
of  this  construction ;  but  a  minute  examination  of  them  cannot  be 
necessary,  and  would  occupy  too  much  time.  It  will  be  found  that 
whenever  a  particular  object  is  to  be  effected,  the  language  of  the 
constitution  is  always  imperative,  and  cannot  be  disregarded  without 
Tiolating  the  first  principles  of  public  duty.  On  the  other  hand,  the 
legislative  powers  are  gjven  in  language  which  implies  discretion,  as 
from  the  nature  of  legislative  power  such  a  discretion  must  ever  be 
exercised.'*  We  shall  presently  see  the  important  bearing  which  this 
reasoning  has  upon  the  interpretation  of  that  section  of  the  constitu- 
tion which  concerns  the  jurisdiction  of  the  national  tribunals. 

§  1597.  The  constitution  has  vrisely  established,  that  there  shall  be 
one  supreme  court,  with  a  view  to  uniformity  of  decision  in  all  cases 
whatsoever,  belonging  to  the  judicial  department,  whether  they  arise  at 
tjie  common  law,  or  in  equity,  or  within  the  admiralty  and  prize  juris- 
diction ;  whether  they  respect  the  doctrines  of  mere  municipal  law,  or 
constitutional  law,  or  the  law  of  nations.  It  is  obvious,  that,  if  there 
were  independent  supreme  courts  of  common  law,  of  equity,  and  of 
admiralty,  a  diversity  of  judgment  might,  and  almost  necessarily  would 
spring  up,  not  only  as  to  &e  limits  of  the  jurisdiction  of  each  tribunal, 
but  as  to  the  fundamental  doctrines  of  municipal,  conslitatlonal,  and 
public  law.  The  effect  of  this  diversity  would  he,  that  a  different  rule 
would  or  might  he  promulgated  on  the  most  interesting  subjects  by 
^e  several  tribunals;  and  thus  the  citizens  be  involved  in  endless 
doubts,  not  only  as  to  Uieir  private  rights,  but  as  to  their  pubhc  duties. 
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The  constitntion  itself  would  or  might  epeak  a  diSereat  laagaage, 
according  to  the  tiibunal  which  waa  called  upon  to  iDterpret  it ;  and 
thus  interminable  disputes  might  embarrass  the  administration  of  joa- 
tice  throughout  the  whole  countr;.'  But  the  same  reason  did  not 
apply  to  the  inferior  tribunals.  These  were,  therefore,  left  entirely  to 
the  discretion  of  congress,  as  to  their  number,  their  jurisdiction,  and 
their  powers.  Experience  might,  and  probably  would  show  good 
grounds  for  varying  and  modifying  them  from  time  to  time.  It  would 
not  only  have  been  nnwise,  but  exceedingly  inconvenient  to  have  fixed 
the  arrangement  of  these  courts  in  the  constitution  itself;  since  con- 
gress would  have  been  disabled  thereby  from  adapting  them  from  time 
to  time  to  the  exigencies  of  the  country.^  But,  whatever  may  be  the 
extent  to  which  the  power  of  congress  reaches,  as  to  the  establishment 
of  inferior  tribunals,  it  is  clear  from  what  has  been  already  stated,  that 
all  the  Jurisdiction  contemplated  by  the  constitution  must  be  vested  in 
some  of  its  courts,  either  in  an  original  or  an  appellate  form. 

§  1598.  We  next  come  to  the  coosideration  of  those  securities 
which  the  constitntion  has  provided  for  the  due  independence  and  effi- 
cieocy  of  the  judicial  department. 


'  Dr.  Foley's  rsmarti,  thongb  general  in  their  character,  ihow  a  striking  coincidence 
irf  opinion  betveen  the  wisdom  or  the  new  and  the  widdom  of  tbe  old  world.  Spealung 
on  tbeBDhject  of  thenccesaity  of  oneBapremeappeilalolribnnal.hesaya:  "But,  laatlj, 
if  BeTeral  coarts,  coordinate  to  and  independent  of  each  otber,  sabaiat  together  in  the 
connCrj,  it  Heme  neceuar;  that  the  appeals  from  all  of  tbem  gbouid  meet  and  termioate 
in  the  same  jadicatnre  ;  in  order  that  one  gnprema  tribnn&l,  by  wb(»e  final  sentence  all 
othera  are  bonnd  and  concluded,  may  snperintend  and  preside  over  the  rest.  This  nin- 
Blitntion  is  necessary  for  two  parposee ;  lo  preserve  a  uniformity  in  the  decisions  of  infe- 
rior courts,  and  to  maintain  to  each  the  proper  limin  of  its  jurisdiction.  Without  • 
common  superior,  diSerent  courts  might  estabiisb  contradictory  rules  of  a^udicalion, 
and  the  contradiction  be  final  and  without  remed;;  the  same  question  might  receive 
opposite  determinations,  acconliug  as  it  was  brought  before  one  court  or  another,  and  the 
determination  in  each  be  nltimale  and  irreveraiblB.  A  common  appellant  jnriidiction 
prerents  or  pnts  an  end  to  ihia  confosioo.  For  when  the  judgments  npon  appeals  an 
conaiinent,  (wtuch  may  be  expected,  while  it  is  the  sBm«  court  which  is  at  last  resorted 
to,)  the  diSbrent  courts  from  which  the  appeals  are  brought  will  be  reduced  to  a  like 
consistency  wiib  one  another.  MoreoTEr,  if  questions  arise  between  conns  independent 
of  each  other,  concerning  the  extent  and  boundaries  of  their  respective  jurisdiction,  as 
each  will  Im  desirous  of  enlargiDg  its  own,  an  authority  which  both  acknowledge  can 
alone  adjust  the  controversy.  Such  a  power,  iberefore,  must  reside  somewhere,  lest  the 
rights  and  repose  of  the  country  be  distracted  by  the  endleM  oppoution  and  mutual 
encroachments  or  its  conns  of  justice." 

■  See  3  EUiot's  Debates,  ssa 
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§  1599.  Tlie  mode  of  appointmeot  of  the  jadgee  has  necessarily 
oome  under  reviev,  in  the  examination  of  the  stracture  and  powers  of 
&e  executive  department  The  president  is  expressly  authorized,  bj 
and  with  the  consent  of  the  senate,  to  appoint  the  judges  of  the 
supreme  court.  The  appointment  of  the  judges  of  the  inferior  courts 
is  not  expressly  provided  for ;  but  has  either  been  left  to  the  discre- 
tion of  congress,  or  silently  belongs  to  the  president,  under  the  clause 
of  the  constitution  authoiinng  him  to  appoint  "  all  other  officers  of 
"  th^  United  States,  whose  appointments  are  not  herein  otherwise 
"  provided  for."  ^  In  the  convention,  a  proposition  at  first  prevailed 
for  ihe  appointment  of  the  judges  of  the  supreme  court  by  the  senate, 
by  a  decided  majority.^  At  a  later  period,  however,  upon  the  report 
of  a  committee,  the  appointment  of  the  judges  of  the  supreme  court 
was  ^ven  to  the  president,  subject  to  the  advice  and  consent  of  the 
senate,  by  a  unammoos  rote.^  ^e  reasons  for  the  change  were, 
doubtless,  the  same  as  th<»e  which  led  to  the  vesting  of  other  high 
appcuntments  in  the  executive  department.* 


■  WhelheT  tbe  jadge*  of  Ihe  iafcrior  coorla  of  (he  United  States  are  aneh  inferior 
(rfieen  m  tbe  conatimtion  eontemplatei  to  be  irilbEa  the  power  of  oongresa  eo  prescribe 
ttie  mode  of  tppoiittnieDl  of,  eo  as  to  Test  it  in  the  president  aione,  or  in  the  courts  of 
lair,  or  in  tbe  heads  of  departments,  is  apoint  upon  wliich  no  Bolemn  judgment  has  ever 
been  had.  The  practical  constractioQ  bu  noiformlj  been,  that  they  arc  not  ench  infe- 
rior officer*.  And  no  act  of  conf^ress  prescribes  the  mode  of  their  appointment.  Bee 
the  American  Jurist  for  October,  1830,  to).  4,  art.  Y.  p.  398. 

*  Jonniat  of  Convention,  69,  SS,  121,  I3T,  ISS,  1S7,  195,  I9B,  211,  213. 

'  Ibid.  SS5,  sae,  S40. 

'  The  Federalist,  No.  TS.    Mr.  Chancellor  Kent  ba«  sommed  np  (he  reasoning  in 

favor  of  an  appointment  of  the  jadpa  by  the  exccndve,  «ritb  his  nsnal  strength.  "  The 
adTantages  of  the  mode  of  appointment  of  pnblic  oBiceni,  bj  Ihe  president  and  senate, 
have  been  already  considered.  This  mode  is  peculiarly  fit  and  proper,  in  respect  to  the 
jndidary  department  The  jost  and  vigorons  iDTCstigation  and  punishment  of  every 
■pecies  of  fraud  and  riolonce,  tjad  the  oiercise  of  the  power  of  compciling  every  man 
to  tbe  pnnctnal  performance  of  his  contracts,  are  grave  duties,  not  of  the  most  popular 
character,  though  the  faithful  dischai^  of  them  will  certainly  command  tbe  calm  appro- 
bation of  the  judiciona  observer.  The  fittest  men  would  probably  have  too  mnch 
nservednesB  of  manners  and  severity  of  morals,  to  secore  an  election  resting  on  univer- 
■al  suffrage.  Nor  can  the  mode  of  appointment  by  a  lar^  deliberative  assembly  be 
entitled  to  unqnallRed  approbation.  There  are  too  many  occasions,  and  loo  much 
temptation  fbr  intrigue,  party  prcjadic«,  and  local  interests,  to  permit  snch  a  body  of 
men  to  act,  in  rospecl  to  such  appointments,  with  it  sufficiently  single  and  steady  regard 
fbr  the  general  welfare.  In  ancient  Rome,  the  pnetor  was  chosen  annnnlly  by  the 
people,  but  it  was  in  the  conilia  by  centaries  ;  and  the  choice  wag  confined  to  persons 
belonging  to  the  patrician  order,  until  the  close  of  the  fourth  eentat7  of  the  dty,  when 
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§  1600.  The  next  conmderation  is,  the  teuure  by  which  the  judges 
hold  their  offices.  It  is  declared  that  "  the  judges,  bo&  of  the 
"  supreme  and  inferior  courts,  shall  hold  their  offices  during  good 
"  behavior." '  Upon  this  subject  the  Federalist  has  spoken  with  so 
much  clearness  and  force,  that  little  can  be  added  to  its  reasoning. 
"  The  standard  of  good  behavior,  for  Hie  continuance  in  office  of  the 
judicial  ma^stracj,  is  certainly  one  of  the  most  valn&ble  of  the 
modem  improvements  in  the  practice  of  government.  In  a  monarchy, 
it  is  an  excellent  barrier  to  the  despotism  of  the  prince ;  in  a  republic, 
it  b  a  no  less  excellent  barrier  to  the  encroachments  and  oppressions 
of  the  representative  body.  And  it  is  the  best  expedient  which  can 
be  devised  in  any  government,  to  secure  a  steady,  upright,  and  impar- 
tial administration  of  the  laws.  Whoever  attentively  considers  the 
different  departments  of  power,  must  perceive  that,  in  a  gpvemmeDt 
in  which  they  are  separated  from  each  other,  the  judiciary,  from  the 
nature  of  its  functions,  will  always  be  the  least  dangerous  to  tlie  poli- 
tical rights  of  the  constitution  ;  because  it  will  be  least  in  a  capacity 
to  annoy  or  injure  them.  The  executive  not  only  dispenses  the 
honors,  but  holds  the  sword  of  the  community.  The  legislature  not 
only  commands  the  parse,  but  prescribes  the  rules  by  which  the 
duties  and  rights  of  every  citizen  are  to  be  regulated.  The  judiciary, 
on  the  contrary,  has  no  influence  over  either  the  sword  or  the  purse ; 
no  direction  either  of  the  strength  or  of  the  wealth  of  the  society ; 
and  can  take  no  active  resolution  whatever.  It  may  truly  be  said  to 
have  neither  force,  nor  mU,  but  merely  judgment ;  and  must  ulti- 


tfae  office  wBi  rendered  acMMiljle  to  dte  plcbdan* ;  and  when  the;  becaow  licentioiu, 
BBjs  Montesquieu,  the  office  became  connpt.  The  popnUr  dectiooB  did  Terj  well,  u 
he  obserre*,  lo  long  u  the  people  were  free,  and  magnanunoni,  and  Tirtaoot,  and  the 
public  wai  withoDt  cormpCion.  But  all  plaas  of  gOTemment,  which  suppoM  the  people 
will  olwaja  act  with  wisdom  and  inCcgritj,  are  plainly  Utopian,  and  conlraiy  to  anifbnn 
experience.  GoTernment  miut  be  fnmed  for  man  ai  he  ia,  and  not  (br  man  aa  he 
would  be  if  he  were  tne  from  vice.  Without  referring  to  those  caaee  in  onr  own  conn- 
trj,  where  judges  hare  been  annnaUj  elected  by  a  popular  aiiemblj,  we  majr  take  the 
leas  Iniidioiu  case  of  Sweden.  During  the  diets,  which  preceded  the  rerolntioo  io 
ITTl,  the  ttates  of  the  kingdom  sometinies  appointed  commiwionei*  to  act  as  Judges. 
The  strongest  party,  says  Catteau,  prerailed  in  the  triats  that  came  before  them  \  and 
IMTSons  condemned  by  one  tribunal  were  acquitted  by  another."  1  Kent's  Comm.  Lect. 
14,  p.  373,  374,  (id  edition,  p.  S91,  39S.) 

>  For  the  interpretation  of  the  meaning  of  the  words  good  hAavvr,  see  the  judgment 
of  Lord  Holt,  in  Harcouit  t.  Fox,  I  Shower's  B.  436, 506,  S36.  8.  C.  Shower's  Cases 
inFUl.  lU. 
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nfttelj  depend  apoa  the  aid  of  the  execntire  arm,  for  the  efficaciooB 
exercise  even  of  this  faculty. 

§  1601.  "  Tlu3  simple  view  of  the  matter  anggests  several  import- 
tuit  consequences.  It  proves  incootestibly  that  the  judiciary  is, 
beyond  comparison,  the  weakest  of  the  three  departments  of  power ; 
that  it  can  never  attack,  with  success,  either  of  the  other  two  ;  and 
tiiat  all  pos^ble  care  is  requisite  to  enable  it  to  defend  itself  against 
their  attacks.  It  equally  proves  tliat,  though  individual  oppresuon 
may  now  and  then  proceed  from  the  courts  of  justice,  the  general 
liberty  of  the  people  can  never  be  endangered  from  that  quarter ; 
I  mean,  so  long  as  the  judiciary  remains  truly  disliact  from  both  the 
legislature  and  executive.  For  I  agree  that  *  there  ia  no  liberty, 
if  the  power  of  judging  be  not  separated  from  the  legislative  and 
executive  powers.'  It  proves,  in  the  last  place,  that  ae  liberty  can 
have  nothing  to  fear  from  the  judiciary  alone,  but  would  have  every 
thing  to  fear  from  its  union  with  cither  of  the  other  departments; 
tltat,  as  all  the  effects  of  such  a  union  must  ensue  from  a  dependence 
of  the  former  on  the  latter,  notwithstanding  a  nominal  and  apparent 
separation ;  that  as,  from  the  natural  feebleness  of  the  judiciary,  it  is 
iD  continual  jeopardy  of  being  overpowered,  awed,  or  inSuenced  by 
its  coordinate  branches ;  that,  as  nothing  can  contribute  so  much  to 
its  firmness  and  independence  as  permanency  in  ofiee,  this  quality 
may,  therefore,  be  justly  regarded  as  an  indispensable  ingredieot 
in  its  constitution,  and,  in  a  great  measure,  as  the  cUadel  of  the  public 
justice  and  the  public  security." 

§  1602.  "  If,  then,  the  courts  of  justice  are  to  be  conmdered  as  the 
bulwarks  of  a  limited  constitution  against  legislative  encroachments ; 
this  conuderation  will  aSbrd  a  strong  argument  for  the  permanent 
tenure  of  judicial  offices,  since  nothing  will  contribute  so  much  aa 
tfiis  to  that  independent  spirit  in  the  judges,  which  must  be  essential 
to  the  faithful  performance  of  so  arduous  a  duty.  This  independence 
of  the  judges  is  equally  requi^te,  to  guard  the  constitution  and  the 
rights  of  individuals  from  the  effects  of  those  ill  humors,  which  the 
arts  of  designing  men  or  the  influence  of  particular  conjunctures  some- 
times disseminate  among  the  people  themselves  ;  and  winch,  though 
ihey  speedily  give  place  to  better  information  and  more  deliberate 
Teflection,  have  a  tendency,  in  the  mean  time,  to  occanon  dangerous 
innovations  in  the  government,  and  serious  oppressions  of  the  minor 
faiiy  in  the  community.     Thon^,  I  trust,  the  friends  of  the  proposed 
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conatitutJoa  will  never  concur  with  its  eneinies  in  qoeationing  that  fun- 
damental principle  of  republican  government,  which  admits  the  right 
of  the  people  to  alter  or  abolish  the  established  constitution,  whenever 
they  fiad  it  inconsistent  with  their  happiness ;  jet  it  is  not  to  be 
inferred  from  this  principle  that  the  representatives  of  the  people, 
whenever  a  momentary  inclination  happens  to  la;  hold  of  a  majority 
of  their  cona^tuents,  incompatible  with  the  provisions  in  the  existing 
constitution,  would,  on  that  account,  be  justifiable  in  a  violation  of 
those  provisions ;  or  that  the  courts  would  be  under  a  greater  obliga- 
tion to  connive  at  infractions  in  this  shape,  than  when  they  had  pro- 
ceeded wholly  firom  the  cabals  of  the  representative  body.  Until  the 
people  have,  by  some  solemu  and  authoritative  act,  annulled  or 
changed  the  established  form,  it  is  binding  upon  themselves  collect- 
ively, as  well  as  individually ;  and  no  presumption,  or  even  know- 
ledge of  their  sentiments,  can  warrant  their  representatives  in  a 
departure  from  it,  prior  to  such  an  act.  But  it  is  easy  to  see  that  it 
would  require  an  uncommon  portion  of  for^tude  in  the  judges  to  do 
their  duty,  as  fiuthful  guardians  of  the  constitution,  where  le^lft- 
tive  invasions  of  it  have  been  instigated  by  the  major  voice  of  the 
community. 

^  1603.  "  But  it  is  not  with  a  view  to  infractions  of  the  constitution 
only,  that  the  independence  of  the  judges  may  be  an  essential  safe- 
guard agunst  the  effects  of  occanonal  ill-humors  in  the  society.  These 
sometimes  extend  no  further  than  to  the  injury  of  the  private  rights 
of  particular  classes  of  citizens  by  unjust  and  partul  laws.  Here, 
also,  the  firmness  of  the  judicial  magistracy  is  of  vast  importance,  in 
mitigating  the  severity,  and  confining  the  operation  of  each  laws.  It 
not  only  serves  to  moderate  the  immediate  mischiefs  of  those  which 
may  have  been  passed ;  but  it  operates  as  a  check  upon  the  legislatave 
body  in  pasfflug  them ;  who,  perceiving  that  ot»tacles  to  the  success  of 
an  iniquitous  intention  are  to  be  expected  from  the  scruples  of  the 
courts,  are  in  a  manner  compelled,  by  the  very  motives  of  the  injustice 
they  meditate,  to  qualify  tiieir  attempts.  This  is  a  circumstance 
calculated  to  have  more  influence  upon  the  character  of  our  govern- 
ments than  but  few  may  imagine.  The  benefits  of  the  integrity  and 
moderation  of  the  judiciary  have  already  bees  felt  in  more  states 
titan  one ;  and  though  they  may  have  (^pleased  those  whose  dnlster 
ezpectatiom  they  may  have  disappcanted,  they  must  h&ve  commanded 
&»  esteem  and  applause  of  all  the  virtnons  and  dianterested.    Con- 
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eiderate  men  of  every  description  ought  to  prize  vhatever  will  tend  to 
beget  or  fortify  that  temper  in  the  courts ;  as  no  man  can  be  sure 
th&t  he  may  not  be  to-morrow  the  victim  of  a  spirit  of  injnsUce,  by 
which  he  may  be  a  g^ner  to-day.  And  every  man  mnst  now  feel, 
that  the  inevitable  tendency  of  such  a  spirit  is  to  sap  the  foundations 
of  public  and  private  confidence,  and  to  introduce  in  its  stead  universal 
distrust  and  distress. 

§  1604.  "  That  inflexible  and  uniform  adherence  to  the  rights  of  the 
constitution  and  of  individuals,  which  we  perceive  to  be  indispensable 
in  the  courts  of  justice,  can  certtdnly  not  be  expected  from  judges 
who  hold  their  offices  by  a  temporary  commission.  Periodical  appoint- 
ments, however  regulated,  or  by  whomsoever  made,  would,  in  some 
way  or  other,  be  fatal  to  their  necessary  independence.  If  the  power 
of  making  them  was  committed  either  to  the  executive  or  legislature, 
there  would  be  danger  of  an  improper  complaisance  to  the  branch 
which  possessed  it ;  if  to  both,  there  would  be  an  unwillingness  to 
hazard  the  displeasure  of  either ;  if  to  the  people,  or  to  persona 
chosen  by  them  for  the  special  purpose,  there  would  be  too  great  a 
disposition  to  consult  popularity,  to  justify  &  reliance  that  nothing 
would  be  consulted  but  the  constitution  and  the  laws. 

1}  1605.  "  There  is  yet  a  further  and  a  weighty  reason  for  the  per- 
manency of  judicial  offices,  which  is  deducible  from  the  nature  of  the 
qualifications  they  require.  It  has  been  frequently  remarked  wiUi 
great  propriety,  that  a  voluminous  code  of  laws  is  one  of  the  inconveni- 
ences necessarily  connected  with  the  advantages  of  a  free  govemment. 
To  avoid  an  arbitrary  discretion  in  the  courts,  it  is  indispensable,  that 
they  should  be  bound  down  by  strict  rules  and  precedents,  which 
serve  to  define  and  point  out  their  duty  in  every  particular  case  that 
comes  before  them.  And  it  will  readily  be  conceived,  from  the  variety 
of  controversies,  which  grow  out  of  the  folly  and  wickedness  of  man- 
kind, that  the  records  of  those  precedents  must  unavoidably  swell  to 
a  very  considerable  bulk,  and  must  demand  long  and  laborious  study, 
to  acquire  a  competent  knowledge  of  them.  Hence  it  is,  that  there 
can  be  but  few  men  in  the  society,  who  will  have  sufficient  skill  in  the 
laws  to  qualify  them  for  the  stations  of  judges.  And,  making  the 
proper  deductions  for  the  ordinary  depravity  of  human  nature,  the 
number  must  be  still- smaller  of  those  who  unite  the  requisite  inte- 
grity with  the  requi»te  knowledge.  These  considerations  apprise  us, 
that  the  government  oan  have  no  great  option  between  fit  characters ; 
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and  that  a  temporary  duration  in  office,  which  would  naturally  discoa* 
rage  Bach  charaotora  from  (jiutting  a  lucrative  line  of  pracljoe  to 
accept  a  seat  on  tJie  bench,  would  hare  a  tendency  to  throw  the  adnu- 
niatratiou  of  justice  into  hands  less  able  and  less  well  qualified  to  con- 
duct it  with  utility  and  dignity.  In  the  present  circumstances  of  this 
country,  and  in  those  in  which  it  is  likely  to  be  for  a  long  time  to 
come,  the  disadrantages  on  this  score  would  be  greater  than  they  may 
at  first  sight  appear ;  but  it  must  be  confessed,  that  they  are  far  infe- 
rior to  those  which  present  themselves  under  the  other  aspects  of  the 
subject. 

§  1606.  "  Upon  the  whole,  there  can  be  no  room  to  doubt,  that  the 
convention  acted  wisely  in  copying  from  the  models  of  those  constitu- 
tions which  have  established  good  behavior  as  the  tenure  of  judicial 
offices  in  point  of  duration ;  and  that,  so  far  from  being  blamable  on 
this  account,  their  plan  would  have  been  inexcusably  defective,  if  it 
had  wanted  this  important  feature  of  good  goverament.  The  expeii- 
ence  of  Great  Britain  affords  an  illustrious  comment  on  the  excellence 
of  Ae  institution." 

§  1607.  These  remarks  will  derive  additional  strength  and  confirma- 
tion, from  a  nearer  survey  of  the  Judicial  branch  of  foreign  goverD- 
ments,  as  well  as  of  the  several  states  composing  the  union.  In 
England,  the  king  is  considered  as  the  fountain  of  joatice ;  not  indeed 
as  the  author,  but  as  the  t^tributer  of  it ;  and  he  possesses  the  excln- 
nve  prerogative  of  erecting  courts  of  judicature,  and  appointing  the 
judges.'  Indeed,  in  early  times,  the  kings  of  England  often  in  person 
heard  and  decided  causes  between  party  and  party.  But  as  the  con- 
stitution of  government  became  more  settled,  the  whole  judicial  power 
was  delegated  to  the  judges  of  the  several  courts  of  justice ;  and  any 
attempt,  on  the  part  of  the  king,  now  to  exercise  it  in  person,  would 
be  deemed  a  usurpaUon.'  Anciently,  the  English  judges  held  their 
offices  according  to  the  tenure  of  their  commissions,  as  prescribed  by 
the  crown,  which  was  generally  during  the  pleasure  of  the  crown, 
as  is  the  tenure  of  office  of  the  Lord  Chancellor,  the  judges  of 
the  courts  of  admiralty,  and  others,  dovm  to  l^e  present  day.     In  the 


<  1  Black.  CoiDm.afi7;  3  Oiwk.  B.  S,  cfa.  I,  t  1,9,3;  Com- Dig.  Pr«nvi>tn«,  D. 
as ;  Id.  a»irU,  A. ;  Id.  Offieen.  A. ;  Id.  Ju^ica,  A. 

•  Ibid.;  1  Woodes.  Lect.  III.  p.  87;  4  Init.  70,  71;  2  Hawk.  B.  8,  ch.  1,  ^^.a; 
I  Black.  Comm.  41,  and  dou  by  Cbriitbu. 
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time  of  Lord  Coke,  the  barons  of  the  Exchequer  held  their  offices 
daring  good  behavior,  while  the  judges  of  the  other  courts  of  common 
law  held  them  only  dnring  pleasure.^  And  it  has  heen  said,  that,  at 
the  time  of  the  restoration  of  Charles  the  Second,  the  commissions  of 
tiie  judges  were  during  good  behavior.'  Still,  however,  it  was  at  the 
pleasure  of  the  crown,  to  prescribe,  what  tenure  of  office  it  might 
choose,  until  after  the  revolution  of  1688 ;  and  there  can  bo  do  doubt, 
that  a  monarch  so  profligate  as  Charles  the  Second  would  avtul 
himself  of  the  prerogative,  as  often  as  it  suited  lus  political  or  other 
objects. 

^  1608.  It  is  cerf^Q  that  this  power  of  the  crown  must  have  pro- 
duced an  influence  upon  the  adminbtration  dangerous  to  private  rights, 
and  subversive  of  the  public  HberUes  of  the  subjects.  In  political 
accusations,  in  an  especial  manner,  it  must  often  have  produced  the 
most  disgraceful  compliances  with  the  wishes  of  the  crown,  and  the 
most  humiliating  surrenders  of  the  rights  of  the  accused.^  The  statute 
of  13  Will.  Ill,  ch.  2,  provided,  that  the  comnusaions  of  the  Judges  of 
the  courts  of  common  law  should  not  be  as  formerly  durante  bene 
plaoito,  but  should  be  quam  diu  bene  »e  gesterint,  and  their  salaries 
be  ascertained  and  established.  They  were  made  removable,  however, 
bj  the  king,  upon  the  address  of  both  houses  of  parUameat,  and  their 
offices  expired  by  Uie  demise  of  the  king.  Afterwards,  by  a  statute 
enacted  in  the  reign  of  George  the  Third,  at  the  earnest  recommenda- 
tion of  the  king,  a  noble  improvement  was  made  in  the  law,  by  which 
the  judges  are  to  hold  their  offices  during  good  behavior,  notwithstand- 
ing any  demise  of  the  crown ;  and  their  full  salaries  are  secured  to 
them  during  the  continuance  of  their  commissions.*  Upon  that  occasion 
the  monarch  made  a  declaration  worthy  of  perpetual  remembrance, 
that  *'he  looked  upon  the  independence  and  uprightness  of  the  judges 
as  essential  to  the  impartial  adminbtration  of  justice ;  as  one  of  the 
best  securities  of  the  rights  and  liberties  of  lus  subjects ;  and  as  most 


I  4  Coke,  In«t  ch.  13,  p.  117;  Id.  ch.  T,  p.  7S.  The  tennre  of  office  of  the  Attome; 
■od  Soticiior-Oeneral  wu  el  this  period  during  good  behavior ;  4  Coke,  Inst.  117. 

*  1  Kent's  Comm-  L«ec.  14,  p.  275. 

■  See  De  Lolme,  B.  a,  ch.  16,  p.  350  to  354,  369.  The  State  Trials  before  the  year 
leSB,  exhibit  Che  moat  gron  and  punfol  illaBtmCioag  of  tfaeae  remark*.  Sntwervienc;  to 
the  crown  vat  80  general  in  atate  prosecDtiona,  that  it  ceased  almost  to  attract  public 
indignation. 

*  1  Black.  Comm.  SS?,  SSS. 
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conducive  to  the  honor  of  the  crown."  ^  Indeed,  since  the  independ- 
ence of  the  judges  has  been  secured  by  this  permanent  duration  of 
fMce,  the  administration  of  justice  has,  with  a  single  exception,"  flowed 
on  in  England  with  an  nnintermpted,  and  pure,  and  nnst^ed  current. 
It  is  due  to  the  enligbt«ned  tribunals  of  that  nation  to  declare,  that 
their  learning,  integritj,  and  impartiality,  have  commanded  the  reve- 
rence and  respect,  as  well  of  America  as  Europe.^  The  judges  of  the 
old  parliaments  of  France  (the  judicial  tribunals  of  that  country)  were, 
before  the  revolution,  appointed  by  the  crown ;  but  they  held  their 
offices  for  life  ;  and  this  tenure  of  office  gave  them  eobstantial  independ- 
ence. Appointed  by  the  monarch,  they  were  considered  as  nearly 
oat  of  his  power.  The  most  determined  exertions  of  that  anthori^ 
agiunst  them,  only  showed  their  radical  independence.  They  composed 
permanent  bodies  politic,  constituted  to  resist  arbitrary  innovation ; 
and  from  that  corporate  constitution,  and  from  most  of  tiieir  powers, 
they  were  well  calculated  to  affi)rd  both  certainty  and  stability  to  the 
laws.  They  had  been  a  safe  asylum  to  secure  their  laws,  in  all  the 
revolutions  of  human  opinion.  They  had  saved  that  sacred  deposit  of 
tbe  country  during  the  reigns  of  arbitrary  princes,  and  the  struggles 
of  arbitrary  factions.  They  kept  alive  the  memory  and  record  of  the 
constitution.  They  were  the  great  security  to  private  property,  which 
might  be  said  (when  personal  hberty  had  no  existence}  to  be  as  well 
guarded  in  France  as  in  any  other  country.* 

^  1609.  The  importance  of  a  permanent  tenure  of  office  to  secure 
tite  independence,  integrity,  and  impartiality  of  judges,  was  early 
understood  in  France.  Loub  the  Eleventh,  in  1467,  made  a  memora- 
ble declaration,  that  the  judges  ought  not  to  be  deposed  or  deprived 
of  their  offices,  but  for  a  forfeiture  previously  adjudged  and  judicially 
declared  by  a  competent  tribunal.  The  same  declaration  was  often 
confirmed  by  his  successors ;  and  afler  the  first  excesses  of  the  French 
revolution  were  passed,  the  same  principle  obtained  a  public  sanction. 
And  it  has  now  become  incorporated  as  a  fundamental  principle  into 


■  1  Black.  Comm.  367,  368.  ■  Lcvd  Haccleificld. 

>  De  Lolme  bai  diralt  on  thii  lobject  witb  abnaduit  sadifaction.  (De  Lolma,  B.  3, 
ch.  16,  p,  3U  to  369.)  The  Ealogj  of  Emerigon  hu  been  often  qnoted,  and  indeed  ii 
u  true  m  it  U  etriking.  3  Emeiigon,  67,  died  in  1  Minhall  on  Intnnuice,  PRliminMj 
DiKonne,  p.  30,  note. 

*  Thii  ii  the  Teiy  language  of  Mr.  BoAt  in  hit  Befiections  on  the  French  Berolatiin. 
See  alio  De  Lolme,  B.  1,  ch.  13,  p.  1S9,  note. 
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the  present  charter  of  France,  Ibat  the  judges  appointed  hy  the  crown 
shall  be  irremovable.^  Other  European  nations  have  followed  the  same 
eiample;^  and  it  ia  highly  probable  that  aa  the  principles  of  free 
gOTernments  prev^l,  the  necessity  of  thus  establishing  the  inde- 
pendence of  the  judiciary  will  be  generally  felt  and  firmly  provided 
for« 

^  1610.  It  has  sometimes  been  suggested  that,  thoa^  in  monarchioal 
goremments  the  mdependence  of  the  judiciary  is  essential  to  guard 
the  rights  of  the  subjects  &om  the  injustice  and  oppression  of  the 
crown  ;  yet  that  the  same  reasons  do  not  apply  to  a  republic,  where 
tiie  popular  will  is  sufficiently  known,  and  ought  always  to  be  obeyed.* 
A  httle  consideration  of  the  subject  will  satisfy  us  that,  so  far  from 
this  being  true,  the  ressons  in  favor  of  the  independence  of  the  judi- 
ciary apply  with  augmented  force  to  republics ;  and  especially  to  such 
as  possess  a  written  constitution,  with  defined  powers  aod  limited 
rights. 

§  1611.  In  the  first  place,  factions  and  parties  are  qiute  as  common 
and  quite  as  violent  in  republics  as  in  monarchies ;  and  the  same  safe- 
guards are  as  indispensable  in  the  one  as  in  the  other,  against  &9 
encroachments  of  party  spirit,  and  the  tyranny  of  Actions.  Laws, 
however  wholesome  or  necessary,  are  firequently  the  objects  of  tempo- 


'  Merlin's  Repartoire,  art  Jvge,  No.  3. 
'  1  Kent's  Comm.  LecL  14,  p.  275. 

*  Dr.  Palej'i  remark!  on  thig  intgect  are  not  tbe  least  TsluaUe  of  hia  excellent 
wcitingi.  "  The  next  lecarity  for  the  impartitl  tdminisiratioa  of  jnBticfl,  especiall?  in 
dccitlone  to  which  government  is  a  party,  ii  the  indepCDdeDCj  of  llie  jndgea.  At  pro- 
tection against  ever;  illegal  attack  upon  the  rights  of  the  snbject  by  the  aerranta  of  the 
down  ii  to  be  looght  for  from  [heae  tribiinala,  the  judgea  of  the  land  become  not  unfre- 
qaenti;  the  arbitera  between  the  king  and  the  people ;  on  which  account  they  ou^t  to 
be  independent  of  either;  or,  what  is  the  >ame  thing,  equally  dependant  upon  both:  that 
ii,  if  they  be  appointed  by  the  one,  they  should  be  mnovaibte  only  by  the  other.  Thii 
wai  the  policy  which  dictated  the  memorable  improvement  in  our  consiicatioo,  by  which 
fhe  Jadges,  who  before  the  revolution  held  their  offlcM  dnring  the  pleuure  of  the  king, 
can  now  be  deprived  of  them  only  by  an  addreas  from  both  honiea  of  paiiiament,  aa  the 
molt  regular,  solemn,  and  authentic  way,  by  which  the  dissatisbction  of  the  people  can 
be  expressed.  To  make  tliis  independency  of  the  jadgei  complete,  the  pnblic  salaries 
of  tbeir  office  onght  not  only  to  be  eerttiD  both  in  Muoant  and  eoatlnnance,  but  so  libenl 
a«  to  secure  tbeir  integrity  from  the  temptation  of  secret  bribes ;  which  libetaUty  will 
■ntwer,  also,  the  further  purpose  of  preseiring  their  jurisdiction  from  eontempt,  and 
their  characters  from  suspicion;  aa  well  as  of  rendering  the  office  worthy  of  the  ambitioii 
of  men  of  eminence  in  their  profoaiion." 

*  4  JeSeisoD'i  Comsp.  287,  S88,  S8>,  31S,  SIS. 
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rai7  arersion  and  popular  odiaiD,and  sometimes  of  popular  resistance.* 
Notiiing  is  more  facile  in  republics  tban  for  demagognea,  under  artful 
pretences,  to  stir  up  combinations  agtunst  the  regular  exercise  of 
aatbority.  Their  selfish  purposes  are  too  often  interrupted  b;  the 
firmness  and  independence  of  upright  magistrates,  not  to  make  them 
at  all  times  hostile  to  a  power  which  rebokee,  and  an  impartiality  which 
condemns  them.  The  judiciary,  as  the  weakest  point  in  the  constitu- 
tion on  which  to  make  an  attack,  is  therefore  constantly  that  to  which 
fhey  direct  their  assaults  ;  and  a  triumph  here,  wded  by  any  moment- 
ary popular  encouragement,  achieves  a  lasting  victory  over  the  consti- 
tution itself.  Hence,  in  republics,  those  who  are  to  profit  by  publie 
commotions  or  the  ja^valence  of  fiction,  are  always  the  enemies  of  a 
regular  and  independent  administration  of  justice.  They  spread  all 
sorts  of  delusion,  in  order  to  mislead  the  public  mind  and  excite  the 
public  prejudices.  They  know  full  well,  that  without  the  aid  of  the 
people,  their  schemes  must  prove  abortive ;  and  they  therefore  employ 
every  art  to- undermine  the  public  confidence,  and  to  make  the  people 
the  instruments  of  subverting  their  onn  rights  and  liberties. 

§  1612.  It  is  obvious  that,  under  such  circumstances,  if  the  tenure 
of  office  of  the  judges  is  not  permanent,  they  will  soon  be  rendered 
odious,  not  because  they  do  wrong,  but  because  tiiey  refiise  to  do 
wrong ;  and  Uiey  will  be  made'  to  give  way  to  others,  who  shsU  become 
more  pliant  tools  of  the  leading  demagogues  of  the  day.  There  can 
be  no  security  for  the  minority  in  a  free  government,  except  thronj^ 
the  judicial  department.  In  a  monarchy,  the  sympathiBS  of  the  people 
are  naturally  enlisted  agfunst  the  meditated  oppressions  of  their  ruler ; 
and  they  screen  his  victims  from  his  vengeance.  His  is  the  cause  of 
one  against  the  community.  Bat  in  free  governments,  where  the 
majority  who  obtwa  power  for  the  moment,  are  supposed  to  represent 
t^e  will  of  the  people,  persecution,  espcciaUy  <)f  a  political  nature,, 
becomes  the  cause  of  the  community  agMnst  one.  It  b  the  more  vio- 
lent and  unrelenting,  because  it  is  deemed  indispensable  to  attain 
power,  or  to  enjoy  the  fruits  of  Wctory.  In  free  governments,  there- 
fore, the  independence  of  the  judiciary  becomes  far  more  important  to- 
the  security  of  the  rights  of  the  citisens,  than  in  a  monarchy ;  ance  it  a 
the  only  barrier  agunst  the  oppiesdons  of  a  dominant  faction,  armed 


■  1  Kent's  Comrn.  L«ct.  14,  p.  375. 
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tot  tbe  moment  vi(h  power,  aad  abasing  the  inflaence  acqiured  nnder 
accidental  excitementa,  to  orerthrow  tbe  iastitutiona  and  liberties  nbich 
have  been  the  deliberate  choice  of  Uie  people.^ 

^  1613.  In  the  next  place,  the  independence  of  the  judiciary  is 
indispensable  to  seoore  the  people  against-  the  intentional,  as  well  as 
muntentional  nsnrpa^ODS  of  the  executive  and  legislative  departments. 
It  has  been  observed  with  great  sagacity,  that  power  ia  perpetually 
stealing  from  the  many  to  tbe  few ;  and  the  tendency  of  the  legislative 
department  to  absorb  all  the  other  powers  of  the  government  has 
always  been  dwelt  upon  by  statesmen  and  patriots  as  a  general  truth, 
confirmed  by  all  human  experience.'  If  the  judges  are  appointed  at 
short  intervals,  either  by  tbe  legislative  or  the  executive  department, 
they  will  naturally,  and,  indeed,  almost  necessarily  become  mere 
dependents  upon  the  appointing  power.  If  they  have  any  de^re  to 
obtiun,  or  to  hold  office,  they  will  at  all  times  evince  a  deure  to  follow 
and  obey  the  will  of  tbe  predominant  power  in  the  state.  Justice  will 
be  administered  with  a  faltering  and  feeble  hand.  It  will  secure 
nothing  but  its  own  place,  and  tbe  approbation  of  those  who  value, 
because  they  control  it.  It  will  decree  what  best  suits  the  opinions  of 
the  day,  and  it  will  forget  tbat  the  precepts  of  the  taw  rest  on  eternal 
foundations.  The  rulers  and  the  citisens  will  not  stand  upon  an  equal 
ground  in  litigations.  The  favorites  of  the  day  will  overawe  bj  their 
power,  or  seduce  by  their  influence ;  and  thus  the  fundamental  maxim 
of  a  republic,  that  it  is  a  government  of  laws  and  not  of  men,  will  be 
ulently  disproved  or  openly  abandoned.^ 

§  1614.  In  the  next  place,  these  con»deratioDS  acquire  (as  has  been 
already  seen)  still  more  cogency  and  force  when  applied  to  questions 
of  constitnlional  law.  In  monarchies,  the  <aily  practical  resistance 
which  the  judiciaiy  can  present,  b  to  the  oaurpationa  of  a  fflngle 
department  of  ibe  goTemment,  nnuded,  and  acting  for  itself.  Sut  if 
&s  ezecative  and  le^«latire  departments  are  combined  in  any  comiw 


■  1  K«Dt'i  Comm.  LecL  14,  p.  375,  STa. 

>  1  Wilion's  Law  Lect-  *61,  *62, 463. 

•  It  is  far  from  being  trnB,  that  Iho  groii  miioondnct  of  the  English  judge*  in  mmy 
flats  prosecntioiii,  while  they  held  their  offlcei  duihg  ihe  pleatnre  of  the  crown,  m*  In 
compliance  onlj  with  the  mere  will  of  the  monarch.  On  the  contruj.thcy  adminiiteted 
bat  too  keeol;  to  popular  vengeance,  acttng  under  deluBions  of  ta  ezlraonliiuwy  nunn, 
•ometimei  political,  Bometimes  leligiooi,  and  sometimeB  uiiing  &om  temponrj'  pn- 
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of  meaaures,  obedience  to  their  will  beoomea  a  duty  as  well  as  a  necea- 
aity.  Thu9,  even  in  the  free  goveniment  of  Great  Britain,  an  act  of 
parliament,  combimng  as  it  does  the  will  of  the  crown  and  of  the  le^ 
latnre,  is  absolote  and  omnipotent.  It  cannot  be  lawfully  resisted  or 
disobeyed.  The  judiciary  is  bound  to  carry  it  into  effect  at  crery 
hazard,  even  though  it  should  subvert  private  rights  and  public  liberty.^ 
But  it  is  &r  otherwise  in  a  republic  like  our  own,  with  a  limited  coib 
fititntion,  prescribing  at  once  the  powers  of  the  rulers,  and  the  rights 
of  the  citizens.^  This  very  circumstance  would  seem  conclusively  to 
show,  that  the  independence  of  the  judiciary  is  absolutely  indispensa- 
ble to  preserve  the  balance  of  such  a  constdtutjon.  In  no  other  waj 
can  there  be  any  practical  restraint  upon  the  acts  of  the  government, 
or  any  practical  enforcement  of  the  rights  of  the  citizens."  This  sub- 
ject has  been  already  examined  very  much  at  large,  and  needs  only 
to  be  touched  in  this  place.  Ko  nian  can  deny  the  necessity  of  a 
judiciary  to  interpret  the  constitution  and  laws,  and  to  preserve  Qie 
ciUzens  against  oppression  and  usurpation  in  civil  and  criminal  prose- 
cutions. Does  it  not  follow,  that,  to  enable  the  judiciary  to  fulfil  its 
functions,  it  is  indispensable  that  the  Judges  should  not  hold  their 
offices  at  the  mere  pleasure  of  those  whose  acts  they  are  to  check,  and, 
if  need  be,  to  declare  void  ?  Can  it  be  supposed  for  a  moment,  that 
men  holding  their  offices  for  the  short  period  of  two,  or  four,  or  even 
six  years,  will  be  generally  fonnd  firm  enough  to  resist  the  will  of 
those  who  appoint  them,  and  may  remove  them  ? 

^  1615.  The  argument  of  those  who  contend  for  a  short  period  of 


■  See  1  Black.  Comm.  9 ;  Woodeaou'B  Elemeots  of  JurispradeDca,  Lect.  3,  p.  4S. 

*  1  Wilson's  Law  Lect.  460, 461 . 

*  The  r«inai^  of  Mr.  Boudinot  oa  this  anbject,  in  a  debate  in  the  honae  of  Tepnsent- 
ativea,  deserves  iosertion  in  ibia  place,  from  his  high  chancter  fbr  wisdom  and  patriot. 
um-  "It  has  been  objected,"  Baj9  he,  "that,  b^  adopting  the  bill  before  ds,  weexpote 
the  meaaoTe  to  be  considered  and  defeated  bj  the  judiciarf  of  the  United  Stales,  who 
may  adjudge  it  to  be  contmy  to  the  coiistitutioQ,  and  therefore  void,  and  not  lend  Ihdr 
aid  to  cany  it  into  execution.  This  gives  me  no  uneasipeti.  I  am  ao  br  from  oonlro- 
verting  this  right  in  the  Judiciuy,  that  it  is  mj  boatt  and  my  confidence.  It  leads  me  to 
greater  decisioD  on  all  sobjects  of  a  constitutional  nature,  when  I  reflect  that,  if  from 
inattention,  want  of  precision,  or  any  other  defect,  I  shonld  do  wrong,  there  is  ■  power  in 
the  govemmoQt  which  can  constitntionallj  prevent  the  operation  of  a  wrong  meanm 
from  BJftoiog  my  constitnents.  I  am  l^islating  for  a  naUon,  and  for  thonaanda  jM 
nnbom ;  and  it  is  the  glory  of  the  constitution,  that  there  is  a  ramedj  for  the  fiulnm 
even  of  the  l^lstnra  itselC"    1  Wilson's  Law  Lect.  462,  463. 


,.  Google 


400  CONBTITDTION  OF  THE  UNITED   BTATEB.  [bOOS  m. 

ofEce  of  the  judges,  ia  founded  npoD  the  necesaity  of  a  conformity  to 
ttke  will  of  the  people.  But  the  argument  proceeds  upon  a  fallacy,  in 
sapposing  that  the  will  of  the  rulers  and  the  will  of  the  people  are  tbe 
same.  Now  they  not  only  may  be,  but  often  actually  are  in  direct 
Tariance  to  each  other.  No  man  in  a  republican  government  can 
doubt,  that  the  will  of  the  people  is,  and  ought  to  be  supreme.  But  it 
is  tbe  deliberate  will  of  the  people,  evinced  by  their  solemn  acts,  and 
not  the  momentary  ebullitions  of  those  who  act  for  the  majority,  for  a 
day,  or  a  month,  or  a  year.  The  coustitution  is  tbe  will,  the  deliberate 
irill  of  the  people.  They  have  declared  under  what  circumstancea, 
and  in  what  manner  it  shall  be  amended  and  altered ;  and  until  a 
change  is  effected  in  tbe  manner  prescribed,  it  is  declared  that  it  shall 
1>e  tbe  Bupreme  law  of  the  land,  to  which  all  persons,  rulers,  as  well  sfi 
citizens,  must  bow  in  obedience.  When  it  is  constitutionally  altered, 
then,  and  not  until  then,  are  the  judges  at  liberty  to  disregard  its 
original  injunctions.  When,  therefore,  tbe  argument  is  pressed  that 
the  judges  ought  to  be  subject  to  the  will  of  tbe  people,  no  one  doubts 
the  propriety  of  tbe  doctrine  in  its  true  and  le^tjmate  sense. 

§  1616.  But  those  who  press  the  argument,  use  it  in  a  far  broader 
sense.  In  their  view,  the  will  of  the  people,  as  exhibited  in  the  choice 
of  the  rulers,  is  to  be  followed.  If  the  rulers  interpret  the  constitD- 
tion  differently  from  the  judges,  the  former  are  to  be  obeyed,  because 
tiiey  represent  the  opinions  of  the  people ;  and  therefore  the  judges 
onght  to  be  removable,  or  appointed  for  a  short  period,  so  as  to  become 
subject  to  the  will  of  tbe  people,  as  expressed  by  and  through  their 
rulers.  But  is  it  not  at  once  seen  that  this  is  in  (act  subverting  the 
ecnstitntion  ?  Would  it  not  make  the  constitution  an  instrument  of 
flexible  and  changeable  interpretation,  and  not  a  settled  form  of  govern- 
ment, with  fixed  limitations  ?  Would  it  not  become,  instead  of  a 
supreme  law  for  ourselves  and  our  posterity,  a  mere  oracle  of  the  pow- 
ers of  the  rulers  of  the  day,  to  which  implicit  homage  is  to  be  pud, 
and  speaking  at  different  times  the  moat  opposite  commands,  aud  in  the 
moet  ambiguous  voices  ?  In  short,  is  not  this  an  attempt  to  erect 
behind  the  constitution,  a  power  unknown  and  unprovided  for  by  the 
constitution,  and  greater  than  itself?  What  become  of  tbe  limitalions 
of  the  constitution,  if  tbe  will  of  the  people,  thus  inofficially  promut 
gated,  forms,  for  the  time  being,  the  supreme  law  and  the  supreme 
exposition  of  tbe  law  ?  If  the  constitution  defines  the  powers  of  the 
govemmeat,  and  points  out  the  mode  of  changing  them,  and  yet  the 
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instniment  is  to  expand  in  the  hands  of  one  set  of  rulers,  and  to  CDO- 
tract  in  those  of  another,  where  is  the  standard  ?  If  the  will  of  the 
people  is  to  govern  in  the  constmclion  of  the  powers  of  the  conslitit 
tion,  and  that  will  is  to  be  gathered  at  every  Buccessire  election  at  the 
polls,  and  not  from  their  deliberato  judgment  and  solemn  acts  in  rati- 
fyiog  the  constitution,  or  in  amending  it,  what  certainty  can  there  be 
in  those  powers  ?  If  the  constitution  is  to  be  expounded,  not  by  its 
written  text,  but  by  the  opinions  of  the  rulers  for  the  time  being,  whose 
opinions  are  to  prevail,  the  first,  or  the  last  ?  When,  therefore,  it  is 
siud  tiiat  the  judges  ought  to  be  subjected  to  the  will  of  the  people, 
and  to  conform  to  their  interpretation  of  the  constitution,  the  practical 
meaning  must  be  that  they  should  be  subjected  to  the  control  of  the 
representatives  of  the  people  in  the  executive  and  legislative  depart 
ments,  and  should  interpret  the  constitution  as  the  latter  may  from 
time  to  time  deem  correct. 

§  1617.  But  it  is  obvious  that  elections  can  rarely,  if  ever,  furnish 
any  sufficient  proofs,  what  is  deliberately  the  will  of  the  people,  as  to 
any  constitutional  or  legal  doctrines.  Representatives  and  rulers  most 
be  ordinarily  chosen  for  very  different  purposes,  uid  in  many  instances^ 
their  opinions  upon  constitutional  questions  must  be  unknown  to  their 
constituente.  The  only  means  Icnown  to  the  constitution,  by  which  to 
ascertain  the  will  of  the  people  upon  a  constitutional  question,  is  in  the 
shape  of  an  affirmative  or  negative  proposition  by  way  of  amendment, 
offered  for  their  adoption  iu  the  mode  prescribed  by  the  constitution. 
The  elections  in  one  year  may  bring  one  party  into  power,  and,  in  the 
next  year  their  opponents,  embracing  opposite  doctrines,  may  succeed ; 
and  BO  alternate  success  and  defeat  may  perpetually  recur  in  the  same 
districte,  and  in  the  same,  or  different  states. 

§  1618.  Surely  it  will  not  be  pretended  that  any  constitution  adapted 
to  the  American  people,  could  ever  contemplate  the  executive  and 
le^lative  departments  of  the  government  as  the  ultimate  depositaries 
of  the  power  to  interpret  the  constitntion,  or  as  the  ultimate  represent 
atives  of  the  will  of  the  people  to  change  it  at  pleasure.  If,  then,  the 
judges  were  appointed  for  two,  or  four,  or  six  years,  instead  of  during 
good  behavior,  the  only  security  which  the  people  would  have  for  a  due 
administration  of  public  justice  and  a  firm  support  of  the  constitution 
would  be,  that  being  dependent  upon  the  executive  for  their  appoint- 
ment daring  their  brief  period  of  office,  they  might,  and  would  repre- 
sent man  folly,  for  the  time  being,  the  C(Histitatioiial  opinion  of  eaoh 
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snccesBive  executive,  aad  itms  carrj  into  effect  his  system  of  govene 
ment.  Would  this  be  more  wise,  or  more  safe,  more  for  the  perma- 
neoce  of  the  constitntjon,  or  the  preservation  of  the  liberties  of  the 
people,  than  the  present  sjstem  ?  Would  the  judiciary  tlien  be,  in 
fact,  an  independent  coordinate  department  ?  Would  it  protect  the 
people  against:  an  ambitious  or  corrupt  esecutive ;  or  restrain  the 
legislnture  from  acts  of  unconstitutional  authoiity  ?  ^ 

§  1619.  The  truth  is,  that  even  with  tbe  most  secure  tenure  of 
office  during  good  behavior,  the  danger  is  not  that  the  judges  will  be 
too  firm  in  resisting  public  opinion,  and  in  defence  of  private  rights  or 
public  liberties  ;  but  that  they  will  be  too  ready  to  yield  themselves  to 
the  passions,  and  politics,  and  prejudices  of  the  day.  In  a  monarchy, 
the  judges,  in  the  performance  of  their  duties  with  uprightness  and 
impartiality,  will  always  have  the  support  of  some  of  the  departments 
of  the  government,  or  at  least  of  the  people.  In  republics,  they  may 
sometimes  find  the  other  departments  combined  in  hostility  against  the 
judicial ;  and  even  the  people  for  a  while,  under  the  influence  of  party 
spirit  imd  turbulent  factions,  ready  to  abandon  them  to  their  fate.' 
Few  men  possess  the  firmness  to  reust  the  torrent  of  popular  opinion ; 
or  are  content  to  sacrifice  present  ease  and  public  favor,  in  order  to 
earn  the  slow  rewards  of  a  conscientious  discharge  of  duty ;  the  sure, 
but  distant  gratitude  of  the  people  ;  and  the  severe  bat  enlightened 
award  of  posterity.^ 


I  Mr.  JelTerfon,  dnring  the  latter  jetn  of  hia  life,  and  indead  from  tbe  lime  ivhen  b* 
became  president  of  tbe  United  States,  was  a  most  Btrenaoas  odTOcalo  of  the  plan  ot 
making  the  judges  tiold  (heir  offices  for  a  limited  term  of  jean  onlj.  Bo  proposed,  that 
Ibeir  uppoiatmentB  shoald  be  fbr^^mr  or  nx  yean,  reDGwable  by  the  preiident  and  senate. 
It  ti  not  mj  purpose  to  bring  his  opinions  into  review,  or  U>  comment  on  the  term*  in 
which  the;  are  expressed.  Il  is  impossible  not  to  perceive  that  be  entertained  a 
decided  hostility  to  the  judicial  department;  and  that  he  allowed  liimself  in  language 
of  insinnation  against  the  condnct  of  judges,  wliicb  is  little  calculated  to  add  weight 
-to  his  opinioDS.  He  wrote  on  this  labject  app«reiitl7  with  the  feelings  of  a  partisaii, 
and  under  infloences  which  his  best  friends  will  most  regret.  See  I  JeSerson's 
Corresp.  es,  66  i  4  Jefferson's  Corresp.  74,  T&,  SSI,  S88,  389,  317,  3-37,  35S.  Bia  eailier 
•pinions  were  of  a  different  character-  See  Jeffenon's  Nous  on  Virginia,  135 ;  Fede- 
talist,  So.  4S- 

'  An  objection  wan  taken  in  tbe  PennsjlTania  convention  against  tbe  constitution  of 
Ibe  United  States,  that  the  judges  were  not  made  sufficiently  independent,  because  they 
ndght  hold  other  offices.    3  Elliot's  Debates,  soo,  313, 314. 

-*  Ur-  (now  Judge)  Hopkinson  has  treated  this  snl^ect,  m  be  hM  treated  erery  odier 
ItHSag  widiin  tb*  nuge  of  hi*  forensic  or  litenuy  labota,  in  a  maateriy  maiuier.    I 
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^  1620.  If,  paeaing  from  general  reasoning,  an  appeal  is  made  to 
the  lessons  of  esperieuce,  there  is  erer^  thing  to  convince  ua,  that  the 


«stract  the  fotlowiog  paraagM  Irom  his  defence  of  Mr.  JoBtice  Cham,  npon  hia  impeadi- 
ment,  as  equally  remarkable  for  tnitb,  vudom,  and  eloquence. 

"  The  pure  and  aprighl  adminintratJOD  of  justice  is  of  the  utmost  importance  to  anj 
people ;  the  other  moreaienlj  of  govemment  are  not  of  aach  universal  concern.  Who 
thall  be  preaident,  or  what  treaties  or  general  atstnles  aball  be  made,  occupiea  Che  atten- 
tion of  afew  busy  politicians;  bat  these  things  tODcb  not,  or  bnt  seldom,  tbe  private  inte- 
nsts  and  happiness  of  the  great  mass  of  the  commanitf .  But  tbe  aettlement  of  prirate 
controieniee,  the  administmtion  of  taw  between  man  and  man,  the  diatribution  of  justice 
and  right  to  the  dtiien  in  hia  prirate  bnsineas  and  concern,  cornea  to  eierj  man'a  door, 
and  is  essential  to  every  man's  prosperity  and  b^pjness-  HeDcelconaiderthejudiciaiy 
of  oar  coDiitry  most  important  among  (he  branches  of  gofeniment,  and  its  purity  and 
independence  of  the  moat  intereatiug  couseqaence  to  ercry  man.  Whilst  it  is  honorably 
and  fully  protected  from  the  influence  of  favor  or  ftiar  from  any  quarter,  the  ailuation 
of  a  people  can  never  be  very  ancomfortable  or  unsafe.  Bdc  if  a  judge  is  forever  to  be 
exposed  to  proaecntions  and  impeachments  for  hia  offlnal  conduct  on  tbe  meie  anggM- 
tions  of  caprice,  and  to  be  condemned  by  the  mere  voice  of  prejudice,  under  the  apecioua 
name  of  common  sense,  can  be  bold  that  firm  and  steady  hand  hi<i  high  functions 
require!  Soi  if  his  nerves  are  of  iron,  they  must  tremble  in  so  perilous  a  aitualion. 
In  England,  the  complete  independence  of  the  judiciary  has  been  considered,  and  bu 
been  found  the  beat  and  surest  safeguard  of  true  liber^,  securing  a  government  of 
known  and  DQifoim  laws,  acting  alike  upon  every  man.  It  has,  however,  been  suegested 
by  some  of  our  newspaper  politicians,  perhaps  from  a  higher  sonrce,  that  although  this 
independent  jndidary  is  very  necessary  in  a  monarchy  to  protect  the  people  from  tlie 
oppression  of  a  conrt,  yet  that  in  oor  republican  institution  the  aame  reasons  for  it  do 
not  exist;  that  it  is,  indeed,  inconaiatent  with  the  nature  of  our  government,  that  any 
part  or  branch  of  it  should  be  independent  of  the  people,  from  whom  the  power  is 
derived.  And,  as  the  house  of  representarives  comes  moat  frequently  from  tfaii  great 
source  of  power,  they  claim  the  beat  right  of  knowing  and  ezpreaaing  ita  will ;  and  of 
course  the  right  of  a  controlling  influence  over  the  other  btancbea.  My  doctrine  ia  pre- 
daely  the  reverse  of  this. 

"  If  I  were  called  upon  to  declare  whether  tlie  independenee  of  judges  were  more 
euentially  important  in  a  monarchy  or  a  republic,  I  should  certainly  say  in  the  latter.  AH 
govemmeats  reqnire,  in  order  lo  ^ve  them  Grmneas,  stability,  and  character,  some  per- 
manent principle,  some  settled  eatabllBhrnent.  The  want  of  this  ia  the  great  deflcienej 
in  lepoblican  institutions ;  nothing  can  be  relied  upon ;  no  faith  can  be  given,  either  at 
home  or  ^road,  to  a  people  whose  systems,  and  operatiooa,  and  policy,  are  constantly 
changing  with  popular  opinion;  if,  however,  the  judiciary  is  stable  and  independent;  if 
the  rule  of  justice  between  men  reats  on  permanent  and  known  principles,  it  gives  a 
aecnrity  and  character  to  a  coantry,  which  ia  absolutely  necessary  in  its  Intercourse  wiA 
the  world  and  in  its  own  inlertial  concerns.  This  independence  is  further  reqni^le  M  a 
secunty  from  oppression.  History  demonstrates  from  page  to  page,  that  tyranny  and 
oppression  have  not  been  confined  to  despotisms,  bat  have  been  freely  exerased  in 
lepublica,  both  ancient  and  modem ;  with  this  difference, —  that  in  the  tatter  the  opprei- 
tioil  has  apmng  from  the  impulse  of  some  indden  gast  of  passion  or' prejudice,  while,  in 
the  btmer,  it  ia  aystenuticslly  planned  and  punned,  a*  an  ingi«dientMi<iptincipie«f 
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jadlcial  department  ia  safe  to  a  republic  with  the  tenure  of  office  dur- 
ing good  behavior ;  and  that  justice  will  ordinarily  be  best  adminis- 
tered where  there  is  most  independence.  Of  the  state  constitutions, 
five  only  oat  of  twenty-four  have  provided  for  any  other  tenure  of  office, 
tiiaa  during  good  behavior ;  and  thoae  adopted  by  the  new  states 
admitted  into  the  anion  unce  the  formation  of  the  national  government 
have,  with  two  or  three  exceptions  only,  embraced  the  same  permanent 
tenure  of  office.'  No  one  can  hesitate  to  declare,  that  in  the  states 
where  the  judges  hold  their  offices  during  good  behavior,  justice  ia 
administered  with  wisdom,  moderation,  and  firmness ;  and  that  the 
public  confidence  has  reposed  upon  the  judicial  department  in  the 
most  cntical  times,  with  unabated  respect.  If  the  same  can  be  stud 
in  regard  to  other  states,  where  the  judges  enjoy  a  less  permanent 
tenure  of  office,  it  will  not  answer  the  reasoning,  unless  it  can  also  be 
shown,  that  the  judges  hare  never  been  removed  for  political  causes, 
wholly  distinct  from  their  own  merit,  and  yet  have  often  deliberately 
placed  themselves  in  opposition  to  the  popular  opinion.' 


Ae  gorernimnt;  the  people  deatroj  doI  deliboraMy,  tad  will  retatn  to  reflectiOD  and 
justice,  if  pMiion  U  not  kept  alive  and  excited  b;  srtful  inlrjgne;  but,  white  the  fit  ii 
on,  their  devastation  and  crnellj  ia  moie  terrible  and  nnboooded  tlum  the  moat  moD- 
Ktoob  tyrant.  It  ia  for  their  own  benefit,  and  to  protect  them  fram  the  violence  of  their 
own  pM^oas,  tbat  it  is  essential  to  have  some  Ann,  unaliaken,  independent  branch  of 
government,  able  and  willing  to  resist  their  fnaij;  if  we  have  read  of  tbe  death  of 
Seneca,  under  ihaferocity  of  a  Nero ;  we  have  read  loo  of  the  morder  of  a  Bocratca, 
onder  tho  deliuioa  of  a  republic.  An  independent  and  firm  judieiarjr,  protected  and 
prolecling  by  the  laws,  would  have  enatched  tha  one  from  the  fury  of  a  despot,  and  pre- 
Mired  the  other  fVom  the  madness  of  a  people."    S  Chase's  Trial,  18,  19,  SO. 

'  Dr.  Lieber'a  Encyclopedia  Americana,  ArL  Cmtiiivtiora  of  llu  United  Salei. 

*  It  afn>rds  me  very  great  satisfaction  to  be  able  to  cite  the  opinions  of  two  emioent 
eommenialois  on  this  sobject,  who,  differing  in  many  other  views  of  constinitionBl  law, 
eoncnr  in  upholding  the  neceasity  of  an  independent  judiciary  in  a  republic.  Mr.  Chan- 
cellar  Kent,  in  bis  Commentaries,  says : 

"  In  monarchical  governments,  the  independence  of  the  judiciary  is  essential  to  guaid 
tbe  rights  of  the  anhject  6om  tbe  injudce  of  the  crown ;  but  in  republics  it  is  equally  aahi- 
biy,  in  protecting  the  conatitutton  and  laws  from  the  encroachments  and  the  tyranny  of 
bctlon.  Lawa,  however  wholesome  or  necesMiy,are  frequently  tbe  object  of  temporary 
Kvarston,  and  sometimes  of  popular  resistance.  It  is  reqniaite  that  the  courts  of  justice 
Aauld  be  able,  st  alt  times,  to  preeent  a  determined  countenance  against  all  licentious 
■eu ;  and,  to  give  them  the  firmneas  to  do  it,  the  Jttdges  ought  to  be  confident  of  the 
tecurity  of  their  stations.  Nor  is  an  independent  judiciary  less  useful,  oa  a  check  upon 
the  legislative  power,  which  ia  sometimes  disposed,  from  the  force  of  paarion,  or  the 
temptations  of  inlereat,  to  make  a  sacrifice  of  constitutional  rights ;  and  it  is  a  wise  and 
■wMiaary  princi^  of  our  gorenuneat,  •■  will  be  shown  bei««Aer  in  the  cotuM  of  these 
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}  1621.  The  coDsidenttiona  above  stated  lead  to  the  conclusion,  that 
in  republics  there  are,  in  reality,  stronger  reasons  for  an  independent 


lectares,  that  legialstiTe  aeCi  are  aafaject  to  dia  Mrere  icnitin;  and  imputial  inUrprMa- 
tioo  of  the  coniti  of  jimtice,  who  are  bonnd  to  R^ard  ibe  congtitation  u  the  paramoiml 
kw,  and  th«  highest  evideace  oT  the  will  of  the  people."  i  Kent'i  Comm.  Ii«ct  14, 
p.  393,  394. 

tir  Tucker,  in  hia  Commentariei,  makes  the  fbllowing  remarks ; 

"  The  American  conatitalionB  appear  to  be  (he  Bnt  in  which  this  abmlute  independ- 
ence of  the  judiciary  has  formed  one  of  the  rnndamental  principles  of  the  goverameot 
Dr.  Rutherford  coniiders  the  jadicioiy  aa  a  branch  only  of  the  execntire  authority! 
•nd  inch,  in  Btrictnen,  perhaps  It  is  in  other  conntries,  its  province  being  to  adviie  (]» 
Ktecntive,  rather  than  to  act  independently  of  it."  "Bat,  in  the  United  States  of 
America,  the  judicial  power  is  a  distinct,  separate,  independent,  and  coordinate  branch 
of  the  fovemment;  expressly  recognized  aa  such  in  our  stite  bill  of  righta  aud  conitita- 
tioQ,  tod  demonslivbl}'  lo,  Ukewije,  by  the  federal  constitution,  from  which  the  courta  of 
the  United  Stalei  derire  all  their  powers,  in  like  manner  as  the  legislative  and  execn- 
tiTe  departmenlB  derire  tbein.  The  obligation  which  the  constitulioa  Imposes  opon  the 
judiciary  department,  to  mpport  the  constitution  of  the  United  Stales,  would  be  nuga- 
tory, if  it  were  dependent  upon  either  of  the  other  branches  of  the  government,  or  in 
■oy  manner  iuhject  to  their  control,  since  such  control  might  operate  to  the  destraclioD, 
inatead  of  the  support  of  the  conititation.  Nor  can  it  escape  observation,  that  to 
leqttire  such  an  twih  on  the  part  of  the  judges,  on  the  one  hand,  and  yet  to  snppoM 
them  bound  by  acts  of  the  legislature,  which  may  violate  the  oonstitatioD  which  they 
have  sworn  lo  support,  carries  with  it  inch  a  degree  of  impiety,  as  well  as  absunlity,  as 
no  man,  who  pays  an;  regard  to  the  obligalioni  of  an  oath,  can  be  iupposod  either  to 
GOnland  for  or  to  defend. 

"  This  absolute  independence  of  (he  Judidary,  both  of  the  executive  and  the  legisIatiTe 
departments,  which  I  contend  is  to  be  found  both  in  the  letter  and  spirit  of  our  conali- 
tntionl,  is  not  less  necessary  to  the  liberty  and  security  of  the  citizen  and  his  proper^ 
in  a  republican  government  than  in  a  monarchy.  If,  in  Ibe  latter,  the  will  of  the  piiDce 
may  be  considered  as  likely  to  influence  the  conduct  of  judges  cmted  occasionally,  and 
holding  tbeir  office*  only  during  his  pleasure,  more  especially  in  cases  where  a  criminal 
prosecution  may  be  cAriied  on  by  his  orders  and  supported  by  his  influence ;  in  a  repub- 
lic, on  the  other  hand,  the  violence  and  malignity  of  party  spirit,  as  well  in  the  lej^la^ 
tore  as  in  the  executive,  requires  not  less  the  intervention  of  a  calm,  temperate,  oprigfat, 
and  independent  judiciary,  to  prevent  that  violence  and  malignity  from  exerting  itself 
'  to  cnuh  in  dost  and  uhes '  all  opponents  to  its  tyrannical  administration  or  ambitious 
projerts.  Such  an  independence  can  never  be  perfectly  attained  but  by  a  mnsfi'fuljaiai 
tnure  ofoffiet,  equally  independent  of  the  frowns  and  smiles  of  the  other  branches  of  the 
government.  Judges  ought  not  only  to  be  incapable  of  holdiog  any  other  ofDce  at  the 
tame  time,  but  even  of  appoinlment  to  any  but  a  judicial  office.  For  the  hope  of  favor 
is  always  more  alluring,  and  genen^ly  more  dangerous,  than  the  fear  of  offending.  In 
England,  u-cording  lo  the  principles  of  the  common  law,  a  Judge  cannot  hold  any  other 
office ;  and,  according  to  the  practice  there  for  more  than  a  century,  no  instance  can,  I 
believe,  be  shown,  where  a  judge  has  been  appointed  to  any  other  than  a  judicial  olHce, 
qnlesE  ii  be  the  honorary  post  of  privy  coundllor,  to  which  DO  emolument  is  attadwd. 
And  even  (bis  honorary  distinetiiHi  it  seldom  confetred,  bnt  opon  the  chief  jnttke  «( 
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tenure  of  oflSce  b;  the  jadgea,  a  tenure  duiing  good  behavior,  tiian  in 
a  monarcbj'.  Indeed,  a  republic,  with  a  limited  constitution,  and  yet 
irithoat  a  judiciarj  sufficiently  independent  to  check  usurpation,  to 
protect  public  liberty,  and  to  enforce  private  rights,  wonld  be  as 
Tisionarj  and  abaurd  as  a  society  organized  without  any  restraints  of 
law.  It  would  become  a  democracy  with  unlimited  powers,  exercis- 
ing, through  its  rulers,  a  universal  despotic  sovereignty.  The  very 
theory  of  a  balanced  republic,  of  restricted  powers,  presupposes  some 
organized  means  to  control  and  resist  any  excesses  of  authority. 
The  people  may,  if  they  please,  submit  all  power  to  their  rulers  for 
the  time  bemg ;  but  then  the  government  should  receive  its  true 
appellation  and  character.    It  would  be  a  government  of  tyrants,  elect- 


the  king'a  beucb,  if  I  hare  been  rightlj  intbrmed.  To  thii  canae,  not  leal  than  to  the 
tanora  of  their  officea  daring  good  bdiaeior,  ma;  ve  ucribs  that  preeminent  integrity, 
which,  amidst  EurrODnding  connption,  l»ains  with  genaine  lustre  from  the  English 
courts  of  JDdicatnra,  as  from  the  tnii  through  stuToaoding  clonds  and  mista.  To  emn- 
late  both  their  wisdom  and  inlegritj  is  an  ambition  worth;  of  the  greatest  characten  in 
any  country. 

"If  we  consider  the  natare  of  the  judicial  anlhority,  and  the  manner  in  which  it 
operates,  we  shall  diacover  that  it  cannot,  of  itself,  oppress  any  individual ;  for  the  eso- 
cutive  anlhority  must  lend  ka  ^d  in  every  instance,  where  oppression  can  ensue  from  ila 
decisions  ;  whilst,  on  the  contrary,  its  decisions  in  favor  of  the  citizen  are  carried  into 
instantaneous  effect,  by  delivering  him  from  the  enstody  and  restraint  of  the  execntive 
officer,  the  moment  (hat  an  acquittal  is  pronounced.  And  heiein  consists  one  of  the 
great  eicelleuciee  of  our  constitution  ;  that  no  individaal  can  be  oppressed,  whilst  this 
Ijnuich  of  the  government  temains  independent  and  nncorruptcd ;  it  being  a  necessary 
check  upon  the  encroachments  or  nsnrpations  of  power  by  either  of  the  other." 

"  That  absolute  independence  of  the  judiciary,  for  which  we  contend,  is  not,  then, 
incompatible  with  the  strictest  responsilnlity,  (for  a  judge  ia  no  more  exempt  from  it 
than  any  other  servant  of  the  people,  according  to  the  true  principles  of  the  constitu- 
tiOD;)  bat  such  an  independence  of  the  other  roArrfinofe  branches  of  the  goTemrocnt  as 
Hems  ahsolutal  J  necessary  to  sccare  to  them  the  free  exercise  of  their  conslitntioDal 
ftinctions,  without  the  hopo  of  pleasing,  or  the  fear  of  offending.  And  as,  from  the 
natural  feebleness  of  the  judiciary,  it  is  in  continnal  jeopardy  of  being  overpowered, 
■wed,  or  influenced  by  its  coordinate  branches,  who  hare  the  custody  of  the  purse  and 
■word  of  the  confederacy ;  and,  as  nothing  can  contribute  so  mnch  to  its  firmness 
Aod  independence  as  permanency  in  oSce,  this  quality,  thercfbre,  may  bo  jnstjy 
regarded  as  an  indispeDSable  ingredient  in  its  consdtntion  ;  and,  in  great  measure,  as 
the  citadel  of  the  public  justice  and  the  public  security."  1  Tuck.  Black.  Comm.  App. 
8M,  3S6  to  360. 

There  is  also  a  very  temperate,  and,  at  the  same  time,  a  very  satisfiKtorj  einddalkm 
Ot  the  same  subject,  in  Mr.  Rawle's  iroA  on  the  Constitution,  {ch.  30.)  It  would  be 
dieerfully  extracted,  if  this  note  had  not  already  been  extended  to  an  incouTenient 
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ire,  it  is  true,  but  still  tyrants ;  and  it  would  become  the  more  fierce,  no- 
diclire,  and  aanguinarj,  because  it  would  perpetoallj  generate  foctions 
in  its  own  bosom,  who  could  succeed  onl;  by  the  ruin  of  their  eaenues. 
It  would  be  alternately  characterized  as  a  reign  of  terror  and  a  reign 
of  imbecility.  It  would  be  as  corrupt  as  it  would  be  dangerous.  It 
would  form  another  model  of  that  profligate  and  bloody  democracy, 
which,  at  one  time,  in  the  French  revolution,  darkened  by  its  deeds 
the  fortunes  of  France,  and  left  to  mankind  the  appalling  lesson,  that 
Tirtue  and  religion,  genius  and  learning,  the  authority  of  wisdom,  and 
the  appeals  of  innocence,  are  unheard  and  unfelt  in  tii6  frenzy  of 
popular  excitement ;  and  that  the  worst  crimes  may  be  sanctioned^ 
and  tlie  most  desolating  principles  inculcated,  under  the  banners  and 
in  the  name  of  liberty.  In  human  governments  there  are  but  two 
controlling  powers ;  the  power  of  arms,  and  the  power  of  laws.  If 
the  latter  are  not  enforced  by  a  judiciary  above  all  fear  and  abore 
all  reproach,  the  former  must  previul ;  and  thus  lead  to  the  triumph 
of  military  over  civil  institutions.  The  framers  of  the  constitution, 
with  profound  wisdom,  lud  the  comer-stone  of  our  national  republic  in 
the  permanent  independence  of  the  judicial  establbhment.  Upon  1^ 
point  their  vote  was  unanimous.^  They  adopted  the  results  of  an 
enlightened  experience.  They  were  not  seduced,  by  the  dreams  of 
human  perfection,  into  the  belief,  that  all  power  might  be  SEifely  left  to 
tiie  unchecked  operation  of  the  private  ambition  or  personal  virtue  of 
rulers.  Nor,  on  the  other  hand,  were  they  so  lost  to  a  just  estimate 
of  human  concerns,  as  not  to  feel  that  confidence  must  be  reposed 
somewhere ;  if  either  efficiency  or  safety  are  to  be  consulted  in  the 
plan  of  government.  Having  provided  amply  for  the  legislative  and 
executive  authorities,  they  established  a  balance-wheel,  which,  by  ita 
independent  structure,  should  adjust  &9  irregularities  and  check  the 
excesses  of  the  occasional  movements  of  the  system. 

§  1622.  In  the  convention,  a  proportion  was  offered  to  make  the 
jodges  removable  by  the  prendent,  upon  the  application  of  the  senate 
and  house  of  representatives ;  but  it  received  the  support  of  a  mn{^ 
state  only  .3 

§  1623.  This  proposition,  doubUess,  owed  its  ori^  to  the  danse  in 
the  act  of  parliament,  (IS  Will.  III.  ch.  2,)  making  it  lawful  for  Ow 
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king  to  remove  the  judges  on  the  address  of  both  booses  of  parlisr 
tnent,  notwithstanding  the  tenure  of  their  offices  during  good  behavior 
established  by  the  same  act.^  But  a  moment's  reflec^on  will  teach  us 
that  there  is  no  just  analog;  in  the  cases.  The  object  of  the  act  of 
parliament  was  to  secure  the  judges  from  removal  at  the  mere  plea- 
sure of  the  crown  ;  but  not  to  render  them  indepeodeut  of  the  action 
of  parliament.  B;  the  theory  of  the  British  constituUon,  every  act  of 
parliament  is  supreme  and  omnipotent.  It  may  change  the  socceasioD 
to  the  crown ;  and  even  the  very  fundamentals  of  the  constitutitm. 
It  would  have  been  absurd,  therefore,  to  have  exempted  the  judges 
alone  from  the  general  jurisdiction  of  this  supreme  authority  in  the 
realm.  The  clause  was  not  introduced  into  the  act  for  the  purpose  of 
conferring  the  power  on  parliament,  for  it  could  not  be  taken  away  or 
restricted  ;  but  simply  to  recognize  it,  as  a  qualification  of  the  tenure 
of  office ;  BO  that  the  judges  should  have  no  right  to  oomphun  of  any 
breach  of  an  implied  contract  with  them,  and  the  crown  shonld  not  be 
deprived  of  the  means  to  remove  an  unfit  judge,  whenever  parliament 
should,  in  their  discretion,  signify  their  assent.  Besides  ;  in  England 
tiie  judges  are  not  and  cannot  be  called  upon  to  decide  any  constitu- 
tional questions  ;  and,  therefore,  there  was.  no  necessity  to  place 
them,  and  indeed  there  would  have  been  an  impropriety  in  placing 
them,  even  if  had  been  posuble,  (which  it  clearly  was  not,)  in  a 
situation,  in  which  they  would  aot  have  been  under  the  control  of  par- 
liament. 

^  1624.  Far  diGforent  is  tlie  situation  of  the  people  of  the  Umted 
States.  They  have  chosen  to  establish  a  constitution  of  government, 
with  limited  powers  and  prerogatives,  over  which  neither  the  executive 
nor  the  legislature  have  any  power,  either  of  alteration  or  control.  It 
is  to  all  the  departments  equally  a  supreme,  fandameatal,  unchange- 
able law,  which  all  must  obey,  and  none  are  at  liberty  to  disregard. 
The  main  security  rehed  on  to  check  any  irregular  or  nnctmstitutional 
measure,  either  of  the  executive  or  the  le^lative  department,  was,  as 
'  we  have  seen,  the  judiciary.  To  have  made  the  judges,  therefore, 
removable  at  the  pleasure  of  the  president  and  congress,  would  have 
been  a  virtual  surrender  to  them  of  the  custody  and  appointment  of 
tbe  guardians  of  the  constitution.    It  would  have  been  placing  the 
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keys  of  die  citadel  in  the  poseession  of  those,  agtunst  whose  assaults 
the  people  were  mcrat  strenuously  endeavoring  to  gaard  tiiemselres.  It 
would  be  holding  out  a  temptation  to  the  president  and  congress,  when- 
ever they  were  related  in  any  of  their  measures,  to  secure  a  perfect 
irresponsibility,  by  remoriag  those  judges  from  office  who  sbonld  dare 
to  oppose  their  will.  In  short,  in  every  violent  political  commotion  or 
change,  the  judges  would  be  removed  from  office,  exactly  as  the  lord 
chancellor  in  England  now  is,  in  order  that  a  perfect  harmony  might 
he  established  between  the  operations  of  all  the  departments  of  govern- 
ment. Such  a  powe»  would  have  been  a  signal  proof  of  a  solicitude 
to  erect  defences  round  the  constitution,  for  the  sole  purpose  of  sur- 
rendering them  into  the  possession  of  those  whose  acts  tfaey  were 
intended  to  guard  agunst.  Under  such  circumstanceB  it  might  well 
have  been  asked,  where  could  resort  be  had  to  redress  grievuices,  or 
to  overthrow  usurpations  ?     Quia  custotUet  euitodea  ? 

§  1625.  A  proposition  of  a  more  imposing  nature  was  to  authorize  a 
removal  of  judges  for  inability  to  discharge  the  duties  of  their  offices. 
But  all  considerate  persona  will  readily  perceive  that  such  a  provision 
would  either  not  be  practised  upon,  or  would  be  more  liable  to  abuse 
ilian  calculated  to  answer  any  good  purpose.  The  mensuration  of  the 
Acuities  of  the  mind  has  no  place  in  the  catalogue  of  any  known  art 
or  science.  An  attempt  to  fix  the  boundary  between  the  re^on  of 
ability  and  inability  would  much  oftener  give  rise  to  personal  or  party 
attachmenta  and  hostilities,  than  advance  the  interests  of  justice  or  the 
public  good.^  And  instances  of  absolute  imbecility  would  be  too  rare 
to  justify  the  introduction  of  so  dangerous  a  provision. 

fj  1626.  In  order  to  avoid  investigations  of  this  sort,  which  must 
forever  be  vague  and  unsatisfactory,  some  persons  have  been  disposed 
to  think  that  a  limitation  of  age  should  be  assumed  as  a  criterion  of 
inability ;  so  that  there  should  be  a  constitutional  removal  from  office, 
when  the  judge  should  attain  a  certain  age.  Some  of  the  state  con- 
stitutions have  adopted  such  a  limitation.  Thus,  in  Kew  Tork,  sixty 
years  of  age  is  a  disqualification  for  the  office  of  judge ;  and  in  somf 
other  states  the  period  is  prolonged  to  seventy.  The  value  of  these 
provisions  haa  never  as  yet  been  satisfactorily  established  by  the  expe- 
rience of  any  state.     That  they  have  worked  mischievously  in  some 


■  ThB  FadenlisC,  No.  79.    Sec  Rawla  on  Contatiitioii,  di.  30,  p.  378,  379. 
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cases  is  matter  of  public  notoriety.  The  Federalist  has  remarked,  in 
reference  to  the  limitation  in  New  Tork,^  "  there  are  few  at  present 
who  do  not  disapprove  of  this  provision.  There  is  no  station,  in  which 
it  is  less  proper  than  that  of  a  judge.  The  deliberating  and  comparing 
&cnltie8  generally  preserve  their  strength  much  beyond  that  period  in 
men  who  survive  it.  And  when,  in  addition  to  this  circumstance,  we 
consider  how  few  there  are  who  outlive  the  season  of  intellectual  vigor, 
and  how  improbable  it  is  that  any  considerable  portion  of  the  bench, 
whether  more  or  less  numerous,  should  be  in  such  a  situation  at  the 
same  time,  we  shall  be  ready  to  conclude  that  limitations  of  this  sort 
have  littie  to  recommend  them.  In  a  repubhc,  where  fortunes  are  not 
affluent,  and  pensions  not  expedient,  the  dismission  of  men  from  sta- 
tions in  which  they  have  served  their  country  long  and  usefully,  and 
on  which  they  depend  for  subsistence,  and  from  wluch  it  will  be  too 
late  to  resort  to  any  other  occupation  for  a  livelihood,  ought  to  have 
some  better  apology  to  humanity  than  is  to  be  found  in  the  imaginary 
danger  of  a  superannuated  bench."  * 

§  1627.  It  is  observable,  that  the  constitution  has  declared,  that  the 
judges  of  the  inferior  courts,  as  well  as  of  the  supreme  court  of  the 
United  States,  shall  bold  their  offices  during  good  behavior.  In  this 
respect  there  is  a  marked  contrast  between  the  English  government 


*  '  TtM  limilAlioi]  of  New  York  stnick  from  iU  bendi  one  of  Ifae  gruteit  namea  that 
ever  adorned  it,  ia  the  foU  posBeaaion  of  hii  aittaordinaiy  powera.  I  refer  to  Mr.  Chan- 
cellor Kent,  to  whom  the  jnrispmdenw  of  New  York  owes  a  debt  of  gratitude  that  can 
never  be  repaid.  He  ie  at  once  the  compeer  of  UardirickB  and  Mansfield.  Since  hii 
remoral  from  the  bench,  he  haa  composed  hii  admirable  Commentaiiee,*  a  work  which 
will  BDrrive  ai  an  honor  to  the  conntrj-,  long  after  all  the  periihable  fabrics  of  our  day 
■hall  be  buried  in  oblivion.  If  hehadnotthnssecored  an  enviable  fame  since  his  retire- 
ment, the  pnblic  might  have  had  c&nse  to  regret  that  New  Yoik  should  have  chosen  to 
diafranchise  her  best  cidzens  at  the  time  when  their  Berricee  were  most  important  and 
their  jndgmenta  most  matnTe. 

Even  the  age  of  seventy  wonld  have  excluded  from  pnblic  serrice  iome  of  the  great- 
eet  minda  which  have  belonged  to  oar  country.  At  eighty,  said  Mr.  JeSerion,  Fruiiilin 
was  Ilia  ornament  of  bnman  nature.  At  eigh^.  Lord  Mansfield  still  posaeued  in  vigor 
Ua  almoit  anrivalled  powen.  If  leven^  bad  been  the  limitation  in  the  conadtntion  of 
the  United  States,  the  naUon  would  have  lost  mtcd  years  of  as  brilliant  judicial  labors, 
w  have  ever  adorned  the  annala  of  the  jurisprudence  of  any  country. 

■  The  Federalist,  No.  "9.    See  Rawle  on  ConsL  ch.  30,  p.  37B,  279. 

I  second  rdiiion  has  been  publisbad  by 


nGoogle 


CH.  XlXVm.]  JUDICIABT  —  THNUKE  OP   OFFICE.  411 

and  flar  own.  Id  England  the  tenure  is  exclusively  confined  to  tlie 
judges  of  the  superior  courts,  and  doea  not  (as  we  have  akeady  seen) 
even  embrace  all  of  these. '  In  fact,  a  great  portion  of  all  the  civil  and 
criminal  business  of  the  whole  kingdom  is  performed  by  persons  dele- 
gated, pro  hac  vice,  for  Hob  purpose,  under  commissions  issued  period- 
ically for  a  single  circuit.'  It  is  true  that  it  is,  and  for  a  long  period 
has  been,  ordinarily  administered  by  the  judges  of  the  courts  of  king's 
bench,  common  pleas,  and  exchequer ;  bat  it  is  not  so  merely  virtute 
officii,  bat  under  special  comoussions,  investing  them  from  ^e  to  time 
with  this  authority,  in  conjunction  with  other  persons  named  in  the 
commission.  Such  are  the  commissions  of  oyer  and  terminer,  of  assize, 
of  JEul  delivery,  and  of  mst  prius,  under  which  all  civil  and  criminal 
trials  of  matters  of  fact  are  had  at  the  circnite,  and  in  the  metropolis.' 
By  the  constitution  of  the  United  States,  all  crimmal  and  civil  juria- 
^ction  must  be  exclusively  confided  to  judges  holding  their  ofSce  during 
good  behavior ;  and  though  coDgreas  may  from  time  to  time  ^stribute 
the  jurisdiction  among  sncb  inferior  courts  as  it  may  create  from  time 
to  time,  and  withdraw  it  at  their  pleasure,  it  is  not  competent  for  them 
to  confer  it  upon  temporary  judges,  or  to  confide  it  by  special  commis- 
mon.  Even  if  the  English  system  be  well  adapted  to  the  wante  of  the 
nation,  and  secure  a  wise  and  beneficent  administration  of  justice  in 
the  realm,  as  it  doubUess  does ;  still  it  is  obvious  that,  in  oar  popular 
government,  it  would  be  quite  too  great  a  power  to  trust  the  whole 
administration  of  civil  and  criminal  justice  to  commissioners  appointed 
at  tiie  pleasure  of  the  president.  To  the  constitution  of  the  United 
States,  and  to  those  who  jsnjoy  its  advantages,  no  judges  are  known 
but  such  as  hold  their  offices  during  good  behavior." 


I  1  Witn>n's  Law  Lect.  463,  404  ;  3  Wilson's  L&w  LecL  S5S,  SS9. 

•  See  3  Black.  Comm.  &8,  S9, 60. 

'  I  Wikon'g  Lav  LecC.  464,  465.  Mr.  Tucker  haa  spoken  with  a  truly  nationtd  pride 
and  feeling  OQ  the  aubjectof  tlienatioDal  judicial?,  in  coiupariiig  it  with  that  of  En^aitd. 
"  Whaterer  then  has  been  said,"  say*  he, "  by  Baron  Monteiqaieu,  De  Lobne,  or  Judge 
Blacketooe,  or  any  other  writer,  on  the  security  derived  to  the  subject  finm  the  inde- 
pendence of  the  judiciary  of  Oreat  Britain,  will  apply  at  least  as  forcibly  to  that  of  the 
United  States.  We  nwy  go  still  farther.  In  England  the  judiciary  may  be  overwhelmed 
by  ft  combination  between  the  exemtire  and  the  legislature.  In  America,  (according  to 
Ihe  truB  theory  of  our  constitotion,]  it  is  rendered  absolutely  independent  of,  and  supe- 
rior to  tha  attempts  of  both  to  control  or  crush  it :  First,  by  the  tannre  of  office,  which 
is  dnring  good  behavior^  these  words  (by  a  long  train  of  dedtions  in  England,  even  as 
tar  back  as  the  reign  of  Sdwaiid  the  Third)  in  all  commiisioiu  ud  gnuts,  public  or 
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^  1628.  The  next  clause  of  the  constitution  declares,  thatP  the 
judges  of  the  supreme  and  inferior  courts  "  shall,  at  stated  times, 
"  receive  for  their  services  a  compensation,  which  shall  not  be  dimi- 
"  nished  during  their  continuance  in  office."  Without  this  provioon 
the  other,  as  to  the  tenure  of  office,  would  have  been  utterly  nugatory, 
and  indeed  a  mere  mockery.  The  Federalist  has  here  also  spoken  in 
language  so  direct  and  convincing,  ^at  it  supersedes  all  other  argu- 
ment. 

^  1629.  "  Next  to  permanency  in  office,  nothing  can  contribute 
more  to  the  independence  of  the  judges,  than  a  fixed  provision  for 
their  support.  The  remark  made  in  relation  to  the  president  is  equally 
applicable  here.  In  the  general  course  of  human  nature,  a  power 
over  a  man^t  tuheittaice  amounts  to  a  power  over  his  will.  And  we 
can  never  hope  to  see  realized  in  practice  the  complete  separation  <^ 
the  judicial  from  the  ie^ative  power,  is  any  system  which  leaves 
the  former  dependent  for  pecuniary  resource  on  the  ocoauonal  gniots 
of  the  latter.  The  enlightened  friends  to  good  government  in  every 
state  have  seen  cause  to  lament  the  want  of  precise  and  explicit  pre- 
cautions in  the  state  constitutions  on  this  head.  Some  of  these  indeed 
have  declared,  that  permanent  salaries  should  be  established  for  the 
judges ;  but  the  experiment  has  in  some  instances  shown,  that  su(& 
expressions  are  not  suffidently  deGnite  to  preclude  le^lative  evasions. 
Something  still  more  positive  and  unequivocal  has  been  evinced  to  be 
requisite.  The  plan  of  the  convention  accordingly  has  provided,  that 
the  judges  of  the  United  States  'shall  at  ttated  Umea  receive  for 
their  services  a  compensation,  which  shall  not  be  cUmirdshed  daring 
their  continuance  in  office.' 


piivBte,  importing  an  afflee,  or  estate,  foi  the  life  of  the  grantee,  determhiabte  onlj  bj 
Ilia  death  or  breach  of  good  behavior.  Secondly,  bj  the  independence  of  ibo  judges  in 
reapect  to  tlteir  lolariM,  irhidi  cannot  be  diminiihed.  Thirdly,  bj  the  Utter  of  the  con- 
atitation,  which  definea  oud  limila  the  powera  of  the  geversl  coordinate  branchea  of  the 
^vemment;  and  the  apiiit  of  it,  which  forbids  any  attempt  on  the  part  of  either  lo 
aabverl  the  conalitntioiial  independence  of  the  othen.  Laatlj,  by  that  uncontTci)U>lB 
anihoritfin  all  caaaa  of  litigation,  cdminal  or  dvil,  whicb  from  IheTeijntuaieof  thiaga 
ia  e:iclnsivel;  reated  in  this  department,  and  exienda  to  etcij  suppoaable  caae,  whidi 
can  affect  the  life,  liberty,  or  property  of  the  dtliena  of  America,  under  the  authori^  of 
the  federal  conatitDtion  and  laws,  exceptin  the  case  of  an  impeachment."  1  Tuck.  Black. 
Comm.  App.  353,  3M.  [See  Mr.  Chief  Juatice  Manball's  remarka  in  the  Vli^nua 
conventioD  of  1839,  respecting  the  tenure  of  the  judicial  office.  They  are  quo(«d  la 
Mr.  BinneT*!  Diaconne  on  hit  Death,  page  67.] 
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§  1630.  "  This,  aU  oircumstances  considered,  b  Uie  most  eligible 
provision  that  could  have  been  devised.  It  nill  readily  be  understood, 
tJiat  the  ^actuations  in  the  value  of  money,  and  in  the  state  of  society, 
rendered  a  fixed  rate  of  compenaation  in  the  constitution  inadmissible. 
What  might  be  eztravaguit  to-day,  nught  in  half  a  century  become 
penurious  and  inadequate.  It  was  therefore  necessary  to  leave  it  to 
the  discretion  of  the  le^alature  to  vary  its  provisions  in  conformity  to 
the  variations  in  circumstances ;  yet  under  such  restrictions  as  to  put 
it  out  of  the  power  of  that  body  to  change  the  condition  of  the  indi- 
lidual  for  the  worse.  A  man  may  then  be  sure  of  the  ground  upon 
which  he  stands ;  and  can  never  he  deterred  from  his  duty  by  the 
apprehension  of  being  placed  in  a  less  eli^ble  situation.  The  clause, 
which  has  been  quoted,  combines  both  advantages.  The  salaries  of 
judicial  offices  may  from  time  to  time  be  altered,  as  occauon  shall 
require  ;  yet  so  as  never  to  lessen  the  allowance,  with  which  any  par- 
tdcular  judge  comes  into  office,  in  respect  to  him.  It  will  be  observed, 
that  a  difference  has  been  made  by  the  convention  between  the  com- 
pensation of  the  president  and  of  the  judges.  That  of  the  former  can 
neither  be  increased  nor  diminished.  That  of  the  latter  can  only  not 
'  be  diminished.  This  probably  arose  from  tbe  difference  in  the  don- 
tioD  of  the  respective  offices.  As  the  president  is  to  be  elected  for  no 
more  than  four  years,  it  can  rarely  happen  that  an  adequate  salary, 
fixed  at  the  commencement  of  that  period,  wiU  not  continue  to  be  such 
to  its  end.  Bat  with  regard  to  the  judges,  who,  if  they  behave  pro- 
periy,  will  be  secured  in  their  places  for  life,  it  may  well  happen, 
espedally  in  the  early  stages  of  the  government,  that  a  stipend,  which 
would  be  very  sufficient  at  their  first  appointment,  would  become  too 
small  in  the  progress  of  their  service. 

§  1631.  "  This  provision  for  the  support  of  tiie  judges  bears  every 
mark  of  prudence  and  efficacy ;  and  it  may  be  safely  affirmed,  that 
togetiier  with  the  permanent  tenure  of  their  offices,  it  affords  a  better 
prospect  of  tlieir  independence,  than  b  discoverable  in  the  constito- 
tions  of  any  of  the  states,  in  regard  to  their  own  judges.  The  pre- 
cautions for  their  responsibility  are  comprised  in  the  article  respecting 
impeachments.  They  are  liable  to  be  impeached  for  malcoodact  by 
the  house  of  representatives,  and  tried  by  the  senate ;  and,  if  coo- 
Ticted,  may  be  dismissed  from  office,  and  disqualified  for  holding  any 
other.  This  is  the  only  provision  on  the  point,  which  is  consistent 
with  the  necessary  independence  of  the  judicial  character ;  and  is  the 
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only  one,  vbich  yio  find  in  our  own  conslitntion,  in  reepect  to  oar  owd 
judges."  ^ 

§  1632.  Mr.  Justice  WilstMi  also  has,  with  manifest  satis&ction, 
referred  to  the  provision,  ss-^viag  a  decided  superioritj  to  the  national 
judges  over  Uioee  of  England.  "  The  laws,"  sajs  he,  "  in  £ngland 
respecting  the  independency  of  the  judges,  have  been  constraed,  aa 
coufined  to  those  in  the  superior  courts.  In  the  United  States,  this 
independency  extends  to  judges  in  courts  inferior,  u  well  as  supreme. 
This  independency  reaches  eqoally  their  salaries  and  their  commis- 
uons.  In  England,  the  judges  of  the  superior  courts  do  not  now,  as 
they  did  formerly,  hold  their  conumsmons  and  their  salaries  at  the 
pleasure  of  the  crown ;  but  they  Blill  hold  them  at  the  pleasure  of  tJie 
parliament :  &e  judicial  sabsists,  and  may  be  blown  to  annihilation, 
by  the  breath  of  the  legislatire  department.  In  the  United  States, 
the  judges  stand  upon  the  sure  baus  of  the  constitution :  the  jadiciiJ 
department  is  independent  of  the  department  of  legislature.  Ho  act 
of  congreaa  can  shake  their  commiaeions,  or  reduoe  their  salaries. 
'  The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  thw 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their 
services  a  compensation,  which  shall  not  be  diminished,  during  tiieir 
continuance  in  office.'  It  is  not  law&l  for  the  president  of  the  United 
States  to  remove  them  on  the  address  of  the  two  houses  of  congress. 
They  may  be  removed,  however,  as  they  ought  to  be,  m  CMiviction  of 
lugh  crimes  and  misdemeanois.  The  judges  of  the  United  States 
stand  on  a  much  more  independent  fixiting  thaa  Hat  on  which  the 
judges  of  England  stand,  irith  regard  to  jarisdicti(Hi,  as  veU  as  with 


I  Mr.  Cluukcellor  Eent  has  mritten  a  Um  brief  but  pngnaat  Mnteiices  on  tfua  mibiecl) 
and  he  hu  praiied  the  conatitatioa  of  ilie  United  Statea,  as  in  Ibis  respect  an  imprave- 
menl  npon  all  previoiulj  existing  conatitDtions,  in  tbis,  or  in  any  otber  coodItj. 
1  Kent's  Comin.  Lect  14,  p.  576.  In  bis  second  edition,  [Id.  p.  594,)  he  bas  in  some 
measDre  limited  the  genenUi^  of  expression  of  the  first,  hj  stating  that,  b?  the  En^h 
act  of  aeBlament,  of  IS  &  18  WilL  HI.,  it  wat  declared,  (bat  the  salaries  of  tbe  judges 
■houldbe  ascertained  and  eslii££(iAeJ;  and  b;  the  statute  1  Qeorge  ni,  tbe  salaries  of  the 
jndges  were  absolutely  secured  to  them,  duiiog  tbe  contionance  of  their  Mmmissioni.* 
Still  there  renuuns  a  itriicing  difference  in  favor  of  the  American  constitntion,  inasmnch 
u  in  England  the  compensation,  as  well  as  th«  tennre  of  office,  is  within  the  reach  ci 
the  lepeaUog  power  of  parliament ;  bat  in  the  national  goTerament  it  constitutes  a 
part  of  the  supnme  fondamental  law,  oiuJteiable,  except  bj  an  amendment  of  the  con- 
Itittttion. 

■  8m  1  nw^  ooBm.  ter,  3«e. 
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regard  to  comnunioDS  and  saloiies.  In  maaj  caMS,  the  jurisdiction 
of  the  judges  of  the  United  States  is  ascertained  and  secured  b;  the 
constitution.  As  to  these,  the  power  of  the  judicial  is  coordinate  yiiih 
that  of  the  le^idiUive  departmeDt.  As  to  the  other  oases,  by  the 
necessary  result  of  Hie  constitntioa,  the  authority  of  the  fi>rmer  is 
paramount  to  the  authority  of  the  latter." 

§  1633.  It  irould  be  a  matter  of  general  oongratulation,  if  tluB 
language  had  been  completely  borne  out  by  the  peroaal  of  our  juridir 
cal  annals.  But,  unfortunately,  a  measure  was  adopted  in  1802, 
mider  the  ansfncea  of  Frendent  Jefierson,^  which,  if  its  oonatitntion- 
ality  can  be  BuooeBsfnlly  vindicated,  proetratea  in  the  dost  the  inde- 
pendence of  all  inferior  judges,  both  aa  to  the  tenure  of  their  office, 
and  their  compensation  for  aerrioee,  and  leaves  the  constitation  a 
miserable  and  vain  delusion.  In  the  yeax  1801,  congress  passed  an 
act  ^  reorganizing  the  judiciary,  and  aathoriring  the  appointment  of 
sixteen  new  judges,  with  suitable  salaries,  to  hold  the  circuit  courts  of 
the  United  States,  in  the  different  circuits  created  by  the  act.  Under 
this  act  the  circuit  judges  received  their  appointments,  and  performed 
the  duties  of  their  offices,  until  the  year  1802,  when  the  courts,  esta- 
blished by  the  act,  were  abolished  by  a  general  repeal  of  it  by  congress, 
without  in  the  slightest  manner  providing  for  the  payment  of  the  salaries 
of  the  judges,  or  for  any  continnatioa  of  their  offices.^  The  result  of 
this  act,  therefore,  is,  (so  fkr  as  it  is  a  precedent,)  that,  notwithstanding 
the  constitutional  tenure  of  office  of  the  judges  of  the  inferior  courts 
is  during  good  behavior,  congress  may,  at  any  time,  by  a  mere  act  of 
le^Iation,  deprive  them  of  their  offices  at  pleasure,  and  with  it  take 
away  their  whole  title  to  their  salaries.*  How  this  can  be  reconciled 
with  the  terms  or  the  intent  of  the  constitution,  is  more  than  any 
mgODuity  of  argument  has  ever,  as  yet,  been  able  to  demonstrate.' 


>  See  Mi.  Jeffenon's  MetHge,  Dec.  8,  I80I ;  4  Wait's  Stats  Fapen,  p.  33a. 

'  Actof  lB01,ch.75. 

■  Actor  BIhof  March,  180S,  ch.  8. 

*  See  Sergeaat  on  CoDititDdoii,  ch.  30,  [ch.  3S.] 

*  The  act  gave  rite  to  one  of  the  moet  animated  debatea  to  b«  fbond  in  the  annala  nt 
oongreca;  and  waa  resitled  1^  a  povrer  of  atgament  and  eloqaence,  which  ha*  never 
been  BorpaaMd.  These  debates  were  collected,  and  printed  in  a  TOlimu  at  AJbany  in 
1802;  and  an  worthy  of  the  most  deliberate  perqtal  of  every  eonitttntioiial  lawyer. 
The  act  may  be  aasertad,>ritliont  fear  <rf' contradiction,  to  have  been  againit  the  opinion 
of  a  gnat  n^ori^of  all  the  aUeatUwyenatttntiiM;  and  probably  aow,  when  llw 
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The  sTstem  fell,  because  it  was  unpopular  with  those  who  were  tiien 
in  possesion  of  power ;  and  the  victims  have  hitherto  remuned  witiioat 
aaj  indemnity  from  the  justice  of  the  government. 

§1634.  Upon  this  subject  a  learned  commentator'  has  spoken 
with  a  maolinesB  and  freedom  worthy  of  himself  and  of  his  country. 
To  those  who  are  alive  to  the  just  interpretation  of  the  constitution ; 
those  who,  on  the  one  side,  are  anxioas  to  guard  it  agunst  usurpa- 
tions of  power,  injurious  to  the  states  ;  and  those  who,  on  the  other 
^e,  are  equally  anxious  to  prevent  a  prostration  of  any  of  its  great 
departments  to  the  authority  of  the  others ;  the  language  can  never 
be  unseasonable,  either  for  admonition  or  instruction,  to  warn  ub  of 
the  &cility  with  which  public  Ofnnion  may  be  persuaded  to  yield  np 
some  of  the  barners  of  the  constitution  under  temporary  influences, 
and  to  teach  us  the  duty  of  an  unsleeping  vi^lance,  to  protect  that 
branch  which,  though  weak  in  its  powers,  is  yet  the  guardian  of  the 
rights  and  liberties  of  the  people.  "  It  was  supposed,"  says  the 
learned  author,  "  that  there  could  not  be  a  doubt  that  those  tribunals, 
in  which  justice  is  to  be  dispensed  according  to  the  constitution  and 
laws  of  the  confederacy ;  in  which  life,  liber^,  and  property  are  to  be 
decided  upon ;  in  which  questions  might  arise  as  to  the  constitational 
powers  of  the  executive,  or  the  constitutional  obligatitm  of  an  act  of 
the  legislature ;  and  in  the  decision  of  which  the  judges  might  find 
themselves  constrained,  by  duty  and  by  their  oaths,  to  pronounce 
against  the  authority  of  either,  should  be  stable  mi  permanent ;  and 
not  dependent  upon  the  will  of  the  executive,  or  legislature,  or  both, 
for  their  existence.  That,  without  this  degree  of  permanence,  the 
tenure  of  office  during  good  behavior  could  not  secure  to  that  departr 
ment  the  necessary  firmness  to  meet  unshaken  every  question,  and  to 
dedde  as  justice  and  the  constitution  should  dictate,  without  regard  to 
consequences.  These  comdderations  induced  an  opinion,  which,  it  was 
presumed,  was  general,  if  not  universal,  that  the  power  vested  m  con- 


pudont  of  Ae  d«j  bftTe  nLbdded,  few  lawjen  will  be  found  to  mftinuiu  the  conelitn- 
tionalitj  of  the  act  No  one  can  doubt  the  peif^  anlhori^  of  congreBs  to  remodel 
dieir  conrU,  or  to  confer  or  withdraw  thdr  jmiidiction  at  thdr  pleasare.  Bat  the 
qnestlon  is,  whether  thej  can  deprive  them  of  the  tenore  of  their  oSce,  and  their  sala- 
liM,  after  the;  have  once  become  conatitatioiiBllj  veated  in  them.  See  3  Tock.  Black. 
Comm.  App.  28  to  25. 
^  Mr.  Tndier,  I  Tnck.  Black.  Comm.  App.  360;  3  Tnck.  Black.  Comm.  App.  S2 

to  as. 
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gress,  to  erect  &om  time  to  time  tribnnala  inferior  to  the  sapreme 
court,  did  not  authome  them,  at  pleaBore,  to  demolish  them.  Being 
built  upon  the  lOok  of  the  conaiitution,  their  foundationB  were  sap- 
posed  to  partake  of  its  penn&nencj,  and  to  be  equally  incapable  of 
being  shaken  by  the  other  branches  of  the  gorerament.  But  a  differ- 
ent coustntclion  of  the  constitution  hss  latelj  prevfuled.  It  has  been 
determined,  that  a  power  to  ordua  and  establish,  from  time  to  ^e, 
carries  witii  it  a  discretionary  power  to  djsco&tinae  or  demolish.  That, 
although  the  tenure  of  o£Sce  be  durinff  good  behavior,  this  does  not 
prevent  the  separation  of  the  office  from  the  officer,  by  patting  down 
the  office ;  but  only  secures  to  the  officer  his  station  upon  t^e  terms  of 
good  behavior,  so  long  as  the  office  itself  remuns.  Painful,  indeed,  ia 
the  remark,  that  this  interpretation  seems  calculated  to  subvert  one  of 
the  fundamental  pillars  of  &ee  governments,  and  to  have  lud  &o 
fi)undatioa  of  one  of  the  most  dangerous  political  schisms  that  has  ever 
happened  in  the  United  States  of  America." ' 

§  1635.  It  is  almost  onnecssary  to  add,  that  althou^  the  constitu- 
tion has,  with  so  sedulous  a  care,  endeavored  to  guard  the  jucU<nal 
department  fixim  die  overwhehmng  influence  or  power  of  the  oth« 
coordinate  departments  of  the  government,  it  has  not  conferred  npoo 
them  any  inviolability  or  irresponability  for  an  abuse  of  their  author* 


>  Wbether  Jnstkc*  of  the  p«*ce,  appolnUd  nndei  Hm  antlioiit;  of  the  United  8utM, 
ue  inferior  caurta,  within  Ihi  MDse  of  the  conatitntioD,  hai  been  in  fbtmer  timet  a 
matter  of  >ome  controversj,  bat  has  never  been  decided  b;  the  sapreme  court.  Thej 
ar«,  doabtlesB,  offlcen  of  ihe  gorenunent  of  the  United  Statei ;  bat  theii  dntiea  an 
partlj  jodidal,  and  partly  exeentiTe  or  miniiterlal.*  In  Aeee  letpecu  ther  have  been 
(upposed  to  be  like  commiuionen  of  exdie,  of  bankmptcj,  commiatiooew  to  take 
depositions,  and  commitaionera  under  treaties.  And  it  has  been  aoid  that  the  con* titD- 
tion,  in  speaking  of  cooits  and  judges,  means  those  who  exerdse  all  the  regular  and 
permanent  dntiea  which  belong  to  a  court,  in  the  ordinary  popular  lignification  of  the 

At  preaent,  the  courts  of  the  United  States,  oi^pmiied  under  the  constitution,  connM 
of  district  courta,  (one  of  which,  at  leatc,  ia  established  in  every  st&te  in  ifae  union,)  of 
circuit  coiuls,  and  of  a  supreme  court,  the  latter  being  composed  of  aeren  jndgea. 
The  jndidaty  act  of  17S9,  cb- SO,  and  the  judiciary  act  of  ISOS,  cb.  31,  an  thoae  which 
make  the  general  proriiiouB  for  the  eatabliahment  of  these  conrti,  and  for  their  juria- 
diction,  ori^nal  aod  ^peHate.  Mr.  Chancellor  Kent  has  given  a  brief  but  accurate 
aeconnt  of  the  examination  of  the  courts  of  the  United  Stalea.  1  Kent's  Cmnm. 
LecL  14,  p.  379  to  ass,  (ad  edit-  p.  S9S  to  305.) 
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ity.  Od  the  contrary-,  for  any  cormpt  yiolation  or  omisdon  of  the 
hi^  trosts  confided  to  the  judges,  tbey  are  liable  to  be  impeached, 
(aa  we  have  already  seen,)  and,  upon  conviclion,  remoyed  from  ofBce. 
13tas,  on  the  one  hand,  a  pure  and  independent  administration  of  pub- 
lic justice  is  amply  provided  for ;  and,  on  the  other  hand,  ui  urgent 
responsibility  secured  for  fidelity  to  the  people. 

§  1636.  The  judges  of  the  inferior  courts,  spoken  of  in  the  conatitn- 
tion,  do  not  include  tbe  judges  of  courts  appointed  in  the  territories  of 
the  Ututed  States,  under  the  authority  ^vea  to  congress  to  regulate 
ttte  territories  of  the  United  States.  Tbe  courts  of  the  territories  are 
not  constitutional  courts,  in  vhich  tbe  judicial  povrer  conferred  by  the 
consljtulion  on  the  general  government  can  be  deposited.  They  are 
legislative  courts,  created  in  virtue  of  the  general  sovereignty  which 
exists  in  the  national  government  over  its  territories.  Tbe  jurisdiction 
with  which  they  are  invested  is  not  a  part  of  the  judicial  power,  which 
is  defined  in  the  third  article  of  the  constitution ;  but  arises  from  the 
same  general  sovereignty.  In  le^lating  for  them,  congress  exercises 
the  combined  powers  of  the  general  and  of  a  state  government.  Con- 
gress may,  therefore,  rightfully  limit  tbe  tenure  of  office  of  the  judges 
of  the  territorial  courts,  as  well  as  their  jurisdiction  ;  and  it  has  been 
accordingly  limited  to  a  short  period  of  years.^ 

§  16ST.  The  second  section  of  the  third  article  contuns  an  ezpo- 
nlion  of  the  jurisdiction  appertfuning  to  the  judicial  power  of  the 
national  government.  The  first  clause  is  as  follows :  "  The  jndidal 
"  power  shall  extend  to  all  cases  in  law  and  equity  arising  nnder  this 
"  conslitntion,  Ihe  laws  of  tbe  United  States,  and  treaties  made  or 
"  wluch  shall  be  made  under  their  authority ;  to  all  cases  afiecting 
"  ambassadors,  other  pubhc  miiusters,  and  oonsols ;  to  all  cases  of 
"  admiralty  and  maritime  jurisdiction ;  to  controversies,  to  which  the 
*'  United  States  shall  be  a  party ;  to  controver»es  between  two  or 
"  more  states ;  between  a  state  and  citizens  of  another  state ;  between 
"  citizens  of  different  states ;  between  citizens  of  tbe  same  state, 
"  claiming  lands  under  grants  of  difierent  states ;  and  between  a 
"  state,  or  the  citizens  thereof,  and  foreign  states,  <ntizens,  or  sub- 
"jeots."' 


'  The  Avterican  Iiuaranet  Campang  r.  Canler,  I  Feters'a  Sup.  B.  911,  S4S. 
'  II  has  been  yirj  conectlf  remsri:ed  b;  Mr.  Jnstice  Irtdell,  that  "the  judicial 
power  of  the  Utiited  8Cat«i  is  of  »  pecoliu  kiod.    It  ii,  indeed,  coDuuennintte  with  the 
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§  1638.  Such  is  the  judicial  power,  which  the  consdtuljon  has 
deemed  essential,  iu  order  to  follow  out  one  of  ita  great  objects  stated 
in  the  preamble,  "  to  establish  justice."  Mr.  Chief  Justice  Jay,  ia 
his  veiy  able  opinion  in  Chiaholm  t.  The  State  of  Q-eorgia^  has 
drawn  up  a  summary  of  the  more  general  reasoning,  on  which  each 
of  these  delegations  of  power  is  fonuded.  "  It  may  be  asked,"  sud 
he,  "  what  is  the  precise  sense  and  latitude  in  which  the  words  *  to 
ettablitk  juttice,'  as  here  used,  are  to  be  understood  ?  The  answer 
to  this  question  will  result  from  the  provisions  made  in  the  constitution 
on  this  head.  They  are  specified  in  the  second  section  of  the  third 
article,  where  it  is  ordained,  that  the  judicial  power  of  the  United 
States  shall  extend  to  ten  descriptions  of  cases,  viz. :  1.  To  all  cases 
arising  under  this  constitution ;  because  the  meamng,  construction, 
and  operation  of  a  compact  ought  always  to  be  ascertfuned  by  all  the 
parties,  not  by  authority  derived  only  from  one  of  them.  2.  To  aU 
oases  arising  under  the  laws  of  the  United  States ;  because,  as  such 
laws,  constitutionally  made,  are  obhgatory  on  each  state,  the  measure 
of  obligation  and  obedience  ought  not  to  be  decided  and  fixed  by  the 
party  from  whom  they  are  due,  but  by  a  tribunal  deriving  authority 
from  both  the  parties.  3.  To  all  cases  arimg  under  treaties  made  by 
their  authority ;  because,  as  treaties  are  compacts  made  by  and  obli- 
gatory on  the  whole  nation,  their  operation  ought  not  to  be  affected  or 
regulated  by  the  local  laws,  or  courts  of  a  part  of  the  nation.  4.  To 
all  cases  affecting  ambassadoTS,  or  other  public  ministers,  and  consuls  ; 
because,  aa  these  are  officeni  of  foreign  nations,  whom  this  nation 
are  bound  to  protect,  and  treat  according  to  the  laws  of  nations,  cases 
affecting  them  ought  only  to  be  cognizable  by  national  authority. 
5.  To  all  cases  of  adnuralty  and  maritime  jurisdiction ;  because,  as  the 
seas  are  the  joint  property  of  nations,  whose  right  and  privileges  rela- 
tive thereto  are  regulated  by  the  law  of  nations  and  treaties,  such 


ordioMj  legUlatire  and  cxecntiTs  powers  of  the  geaenl  goreramtnt,  and  the  powen 
which  coDcarn  treatiM.  But  it  also  goes  further.  When  certain  parties  are  concerned, 
although  the  satgect  in  controTeray  does  not  relate  to  onj  special  objects  of  aalbori^  of 
the  general  goreniiuent,  wberdu  the  teparate  aovereipitiM  of  the  Mpaiate  states  ara 
blended  in  one  coniDOD  man  of  nipremacy ;  yet  the  general  gOTeramcBt  has  a  judicial 
antbority  ia  r^ard  to  such  ■objecla  of  controreny;  and  the  legislatnre  of  the  United 
States  maj  paw  all  laws  neressory  to  pve  such  judicial  aathori^  its  proper  eSeet " 
Outholm  V.  Georgia,  3  Dall.  433, 434 ;  S.  C.  2  Peters's  Cond.  E.  MI. 
>  3  DalJ.  R.  419,  47S  i  8.  C.  S  Peten'i  CkmL  R.  635,  671. 
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casea  necessarily  belong  to  national  jorisdiclion.  6.  To  controversies, 
to  which  the  Umted  States  shall  be  a  party ;  becaose,  in  casea  in 
irhich  the  nhole  people  are  interested,  it  would  not  be  equal  or  wise 
to  let  any  one  state  decide  and  meaanre  out  the  justice  due  to  others. 

7.  To  controveraiea  between  two  or  more  states ;  because  domestic 
tranquillity  roquires,  that  the  contentions  of  states  should  be  pe&ceably 
terminated  by  a  common  judicatory ;  and  beosuae,  in  a  free  country, 
justice  ought  not  to  depend  on  the  vrill  of  either  of  the  litigants. 

8.  To  controTernes  between  a  state  and  citizens  of  another  state ; 
because,  in  case  a  atate  (that  is,  all  the  citizens  of  it)  has  demands 
against  some  citizens  of  another  state,  it  is  better  Aat  she  should  pro- 
secute their  demands  in  a  national  court,  than  in  a  court  of  the  state 
to  which  those  citizens  belong ;  the  danger  of  irritation  and  crimina- 
tions, arising  from  apprehensions  and  su8[Hciona  of  partiality,  being 
thereby  obviated.  Because,  in  cases  where  some  citizens  of  one  state 
have  demands  against  'all  the  citizens  of  another  state,  the  cause  of 
liberty  and  the  rights  of  men  forbid  that  the  latter  should  be  the  sole 
judges  of  the  justice  due  to  the  latter ;  and  true  republican  govem> 
ment  requires,  that  &ee  and  equal  citizens  should  hare  free,  fair,  and 
equal  justice.  9.  To  controversies  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states  ;  because,  as  the  rights 
of  the  two  states  to  grant  the  land  are  drawn  into  question,  neither  of 
the  two  states  ought  to  decide  the  controversy.  10.  To  controversies 
between  a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or 
subjects  ;  because,  aa  every  nation  is  responsible  for  the  conduct  of 
its  citizens  towards  other  nations,  all  questions,  touching  the  justice 
due  to  foreign  nations  or  people,  ought  to  be  ascertained  by  and 
depend  on  national  authority.  Kven  this  cursory  new  of  the  judicial 
powers  of  the  United  States  leaves  the  mind  strongly  impressed  witii 
the  importance  of  them  to  the  preservation  of  the  tranquillity,  the 
equal  sovereignty,  and  the  equal  rights  of  the  people." 

§  1G39.  This  opinion  contains  a  clear,  and,  as  far  as  it  goes,  an 
exact  outline ;  but  it  will  be  necessary  to  examine  separately  every 
portion  of  the  jurisdiction  here  given,  in  order  that  a  more  full  and 
comprehensive  understanding  of  all  the  reasons,  on  which  it  is  founded, 
may  be  attained.  And  I  am  much  mistaken,  if  such  an  examination 
will  not  display  in  a  more  striking  light  the  profound  wisdom  and 
policy  with  which  this  part  of  the  constitution  was  framed. 

§  1640.  And  first,  the  judicial  power  extends  to  all  cases  in  law 
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and  equity,  arising  under  tbe  constitutjon,  the  laws,  and  the  treaties  of 
the  United  States.'  And  by  cases  in  this  clause  we  are  to  understand 
criminal,  as  well  as  civil  caaes.^ 

§  1641.  The  propriety  of  the  delegation  of  jurisdiction,  in  "  cases 
arising  under  tbe  constitution,"  rests  ou  tbe  obvious  consideration,  that 
there  ought  always  to  be  some  constitutjonal  method  of  giving  effect 
to  constitutional  provisions.^  What  for  instance,  would  avail  restric- 
tions on  the  authority  of  the  state  legislatures,  without  some  constitu- 
tional mode  of  enforcing  the  observance  of  them  ?  *     The  states  are 


*  In  tbe  Gnt  diaft  of  Ihe  Mnattntion  tho  clause  was,  "tliejoHidictionof  themprame 
court  bIuUI  extend  to  all  cases  arising  ander  the  laws  puMd  bj  the  legislature  of  die 
Dnited  States;"  the  other  words/'the  conatituaon,"  and  "  treaties,"  were  afterwards 
added  without  any  apparent  objection.    Joomal  of  ConTcntion,  2£6,  297,  298. 

*  1  Tnckert  Black.  Comm.  App.  *20,  421 ;  Coliau  v.  Virgaaa,  6  Wheat  B.  399 ; 
Bswle  on  Constiliition,  cb.  34,  p.  226. 

*  Coheiuv.  Virginia,  6  Wb.eaL'R.  Hi;  Id.  402  to  404{  anfe,  vol.  i.  ^  266,  267. 

*  Mr.  Madison,  in  the  Virginia  Resolutions  and  Report,  January,  1600,  says,  that 
*  cases  ariaiog  under  the  constitution,"  in  the  sense  of  this  clause,  are  of  two  descrip- 
lioiu.  One  of  these  comprehends  the  case«  growing  oat  of  the  restrictions  on  the  legit- 
lative  power  of  the  states,  such  as  emitting  hills  of  credit,  makiog  any  thing  but  gold 
and  silrer  a  tender  in  payment  of  debts.  "Should  ibis  prohibition  be  violated,"  says  he, 
"  and  a  salt  between  cilixene  of  tAe  lame  ttate  be  the  consequence,  this  would  be  a  cue 
arising  under  the  constitution  before  the  judicial  powerof  the  United  States.  A  second 
description  comprehends  sails  betwcca  citizens  and  foreigners,  or  citisens  of  different 
states,  to  be  decided  according  to  the  state  or  foreign  laws ;  but  submitted  by  the  consti- 
tution to  the  jadicial  power  of  the  United  States;  the  judicial  power  being,  in  sevend 
iaslanccB,  extended  beyond  the  le^latire  power  of  the  United  Slates."  (p.  26.)  Ur. 
Tucker  in  his  Commentaries  uses  the  fbllowing  language :  "  The  judicial  power  of  the 
federal  government  extends  to  all  coses  in  law  and  equity  arising  under  the  constitution. 
Now,  the  powers  granted  to  the  federal  government,  or  prohibited  to  the  states,  being  all 
enumerated,  the  coses  arising  under  the  constitu'ian  can  only  be  such,  as  arise  out  of  some 
miantemted  power  delegnted  to  the  federal  government,  or  prohibited  to  those  of  the 
several  states.  These  general  words  include  what  is  comprehended  in  the  next  clause, 
vii.  cases  arising  under  the  laws  of  tbe  United  States.  But,  as  contiBdistingnisfaed 
from  that  clause,  it  comprehends  some  cases  afterwards  enumerated  ;  for  example,  cou- 
troTcrsies  between  two  or  more  states ;  between  a  slate  and  foreign  states  ;  between  dti- 
■ens  of  the  same  state  cluming  lands  under  grants  of  dilTerant  states ;  all  which  toi^ 
arise  under  the  amtlitvtion,  and  not  ander  any  lew  of  the  United  States.  Many  other 
cue*  might  be  enumerated  which  would  fall  strictly  under  this  clause,  and  no  oihw. 
At,  if  a  citizen  of  one  state  should  be  denied  the  privileges  oF  a  cidien  in  anoihcrj  so, 
if  a  person  held  to  service  or  labor  in  one  state,  should  escape  into  another  and  obtain 
protection  there,  u  a  free  man ;  so,  if  a  stale  should  coin  money,  and  declare  the  sanM 
to  be  ■  legal  lender  in  payment  of  debt,  the  validity  of  such  a  tender,  if  made,  wouU 
fall  within  the  meaning  of  this  clause.  So  also,  if  a  stale  should,  without  (he  rousent 
of  congress,  lay  any  duty  npon  goods  imported,  the  question,  u  to  the  validity  of  twA 
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by  the  constitution  prohibited  from  doing  a  vanetj-  of  thiogs ;  some  of 
which  are  incompatible  with  the  interests  of  the  union ;  others  with  ita 
peace  and  safety ;  others  with  the  principles  of  good  government. 
The  imposition  of  duties  on  imported  articles,  the  declaration  of  war, 
and  the  emission  of  paper  money,  are  examples  of  each  kind,  ^o 
man  of  sense  will  believe,  that  such  prohibitions  would  be  scrupulously 
regarded,  without  some  effectual  power  in  the  government  to  restrain, 
or  correct  the  infractions  of  them.^  The  power  must  be  either  a 
direct  negative  on  the  staC«  lawa,  or  an  authority  in  the  national 
courts  to  overrule  such  as  shall  manifestly  be  in  contravention  to  the 
constitution.  The  latter  course  was  thought  by  the  convention  to  be 
preferable  to  the  former ;  and  it  is,  without  question,  by  far  the  moat 
acceptable  to  the  states.^ 

§  1642.  The  same  reasoning  applies  with  equal  force  to  "  cases 
arising  under  the  laws  of  the  United  States."  In  fact,  the  necessity 
of  uniformity  in  the  interpretation  of  these  laws  would  of  itself  settle 
every  douht  &&t  could  he  raised  on  the  subject.  "Thirteen  inde- 
pendent courts  of  final  jurisdiction  (says  the  Federalist)  over  the 
same  causes  is  a  hydra  in  government,  from  which  nothing  but  con- 
tradiction and  confusion  can  proceed."^ 

§  1643.  There  is  still  more  cogency,  if  it  be  possible,  in  the  reason- 
ing, as  applied  to  "  cases  arising  under  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  F^tates."  Without  this 
power,  there  would  be  perpetual  danger  of  collision,  and  even  of  war, 


an  act,  if  disputed,  wonld  come  within  the  mcsning  of  this  claase,  and  not  of  >nj 
otiier.  In  alt  tliese  cssea  equitable  circume lances  maj  ariae,  the  cogniianee  of  whicb, 
M  well  as  such,  aa  were  atrictty  legal,  would  belong  to  the  federat  judidary,  in  virtuo  of 
thia  clause"  1  Tuek. Black. Comm.  App.  418,  419.  See  alao 3 Elliot's  Debates, 3S0, 
383,390,400,418,419. 

'  See  3  ElUot'a  Debates,  14S. 

■  Tbe  Federaliit,  No.  SO,  See  alao  Id.  No.  2S;  8  EtUot's  Debates,  38?,  390.  The 
nasoDBbleneja  of  thia  extent  of  tlie  judicial  power  is  vet;  much  considered  by  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court,  in  Colieni  v.  Virginia, 
{6  Wheat.  R.  413  to  433,}  from  which  some  extracts  will  be  made,  in  considering  (he 
appellate  jutisdiction  of  the  anpreme  rourt,  in  a  future  page. 

'  TheFedera1iat,No.  80;Id.No.  S2;Id.No.  IS;  a  Elliot's  Debates,  389,  390;  3  Elli- 
ot's DettBles,  142, 143.  In  the  conrention,  which  framed  the  constitation,  the  following 
reaolution  wag  anattimouslj  adopted.  "  That  the  jurisdiction  of  ihe  national  judicisrjt 
shall  extend  to  cases  arising  under  laws  passed  by  the  general  legislature,  and  to  sncb 
other  questions,  as  inrolve  the  national  peace  and  hannocy."  Journal  of  ConventiiMi, 
IBS,  189. 
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with  foreigD  powers,  and  an  utter  incapacity  to  falSl  the  ordinary  obli- 
gations of  treaties.'  The  want  of  this  power  was  (ia  we  have  seen*) 
a  most  miscbievoua  defect  in  the  confederation ;  and  subjected  the 
country,  not  only  to  riolationa  of  ita  plighted  faitb,  but  to  the  gross, 
and  almost  proverbial  imputation  of  Funic  insincerity.^ 

§  1644.  But,  indeed,  the  whole  argument  on  thb  subject  has  been 
already  exhausted  in  the  preceding  part  of  these  Commentaries,  and 
therefore  it  may  be  Dismissed  without  farther  illustrations,  although 
many  humiliating  proo&  are  to  be  found  in  the  records  of  the  confede- 
ration.^ 

§  1645.  It  is  observable,  tbat  the  language  is,  that  "  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity,"  arising  under  the 
constitution,  laws,  and  treaties  of  the  United  States.^  What  is  to  be 
understood  by  "  cases  in  law  taiA  equity,"  in  this  clause  ?  Plainly, 
cases  at  the  common  law,  as  contradistinguished  from  eases  in  equity, 
according  to  the  known  distinction  in  the  jurispnideuce  of  England, 
which  our  ancestors  brought  with  them  upon  their  emigration,  and 
with  which  aU  the  American  states  were  Gtmiliarly  acquaiuted." 
Here,  titen,  at  least,  the  constitution  of  the  United  States  appeals  to, 
and  adopts,  the  common  law  to  the  extent  of  making  it  a  role  in  the 
pursuit  of  remedial  justice  in  the   courts  of  the  union.^    If  the 


1  Tha  FedenJisI,  No.  2!.  No.  80 ;  2  Elliol's  DebaWs,  390,  400;  The  Federalist,  No. 
SO.  The  r«marks  of  Tbe  Fcderaliat,  No.  80,  on  thia  aahject  nill  be  foond  totj  injCtncl- 
JTe,  and  ahonlil  be  perased  by  ever;  consCitutioaBl  lawyer. 

•  Ant*,  vol.  i.  i  966,  367,  483, 484 ;  3  EUiot't  Debates,  148,  SBO. 

■  3  EUioE's  Bebues,  asi. 

•  JnJe,voLi.  t  266,967,483,484;  The  Federaliat,  No.  99,  No.  80;  1  Tuck.  Bbek. 
Comm.  App.  418,  419,  420.  Thii  dftose  iraa  opposed  with  grest  eameuaeu  in  lome 
of  the  state  conrentioag,  and  particularij  in  that  of  Virginia,  as  alarming  and  dangeroni 
(0  the  rights  and  libeitieaof  tbe  BlaWi,  since  it  would  bring  oTer;  thing  within  the  vortex 
of  the  natioaal  jurisdiction.  It  vru  defended  with  gteat  ability  lud  coDcliuiTenesa  of 
reasoning,  ss  indispensable  to  the  existence  of  die  national  government,  and  perfectly 
consistent  with  the  eafcty  and  prerogatives  of  the  slates.  See  9  Elliot's  Debates,  3S0  to 
497;  3  Elliot's  Debates,  195, 198, 139, 133, 143;  Id.  980;  4  EUiot's  Debates,  [Manin') 
Letter,)  45. 

'  See  3  EUiot's  Bebatci,  137,  198,  129, 130,  133, 141, 143, 1S4. 

•  See  UMiaon  v.  Campbdl,  3  Wheat.  S..  319,  S£I,  999. 

'  It  is  a  curioos  fact,  that  while  the  adoption  of  the  common  law,  as  the  basis  of  the 
nationBl  jorispradenca,  has  been,  in  later  timet,  the  subject  of  snch  deep  political  alarm 
with  some  statesmen,  the  non-existence  oT  it,  m  snch  a  basis,  was  originally  pressed  by 
Mnw  of  the  ablest  oppoorots  of  the'constitDtion,  ad  a  piincipal  defect.  Mr.  George 
Mason  of  Virginia  ntfcei,  that  the  wont  of  a  clause  in  the  comUmtion,  gecoriiig  to  the 
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remedy  must  be  in  law,  or  in  equity,  according  to  the  course  of  pro- 
ceedings &t  the  common  law,  in  cases  arimng  under  &6  constitn- 
tion,  laws,  and  treaties,  of  the  United  Stat«s,  it  would  seem  iiresiBti- 
bly  to  follow,  that  the  principles  of  decision,  by  which  these  remedies 
must  be  administered,  must  be  derived  from  the  same  source. 
Hitherto,  such  has  been  the  unifonn  interpretation  and  mode  of  admi- 
nistering justice  in  civil  cases,  in  the  courts  of  the  United  States  in 
tliis  class  of  cascs.^ 

§  1646.  Anotlier  inquiry  may  be,  what  constitutes  a  case  within  the 
meaning  of  this  clause.  It  is  clear,  that  the  judicial  department  ia 
authorized  to  exercise  jurisdiction  to  the  full  extent  of  the  constitution, 
laws,  and  treaties  of  the  United  States,  whenever  any  question  respect- 
ing them  shall  assume  such  a  form,  that  the  judicial  power  is  capable 
of  acting  upon  it.  Wben  it  has  assumed  such  a  form,  it  then  becomes 
a  case  ;  and  then,  and  not  till  then,  the  judicial  power  attaches  to  it. 
A  case,  then,  in  the  sense  of  tMs  clause  of  the  constitution,  arises 
when  some  subject  touching  the  constitation,  laws,  or  treaties  of  the 
United  States,  is  submitted  t«  the  courts  by  a  party  who  asserts  his 
rights  in  the  ibrm  prescribed  by  law.^  In  other  words,  a  case  ia  a  suit 
in  law  or  eqtuty,  instituted  according  to  the  regular  course  of  judicial 
proceedmgs ;  and  when  it  involves  any  question  arising  under  the  con- 
stitution, laws,  or  treaties  of  the  United  States,  it  is  within  the  judicial 
power  confided  to  the  union.^ 

§  1647.  Cases  arising  under  dte  constitution,  as  cootradistingnished 
from  those  ariung  under  the  laws  of  the  United  States,  are  such  as 


people  tbe  eDJoTment  of  the  common  lav,  was  a  &[al  defect.  3  American  Mnsemn, 
S34;  antt,  Tol.  i.  p.  203.  Tet  thi  whole  argnment  in  tbe  ceUbnited  Resolutions  of  Vir- 
ginia of  Juamrj,  1800,  snppoees,  that  the  adoption  of  it  wonld  have  been  a  moU 
mischicTons  provision. 

'  See  Panoru  t,  Bedford,  3  Fetere's  S.  C.  S.  433- 447 ;  EMaioa  t.  Ontpb^ 
a  WheaL  H-  SIS.  See  Madison's  Heport,  7  Jannaiy,  1800,  p.  2S,  29 ;  ChMelm's  Ezkh- 
tort  T.  Georr/ia,  S  DaU.  R.  419,  433,  437 ;  S.  C.  S  Coad.  R-  635,  640,  642,  per  IredeU  J. ; 
The  Federalist,  No.  80,  No.  63. 

*  ["A  case  is,  a  controreis}'  between  parties,  which  ha*  taken  a  shape  for  jodicial 
decision."  Marsh.  Speech,  5  Wheat.  R.  Appx.  16.]  OA™  »,  ITw  Bank  of  lAe  UtiUid 
£)!afe«,  9  Wheat.  R.  819.  See  Mr.  MHnhall'g  Speech  OH  the  case  of  Jonathan  Bobbioi ; 
Bee's  Adm.  R.  277 ;  S  Whcaton  R.  Appz.  16,  IT. 

>  See  1  TncL  Black.  Comm.  App.41S,  419,4M;  Madison's  Virpnia  Resolationa 
and  Report,  January,  1800,  p.  28*  Marbiay  r.  Afadixm,  I  Cranch's  R.  137,  1T3,  114; 
Omng  t.  Noraieod,  i  Craocb,  R.  344.    See  £  EUiot's  Debatea,  418, 419. 
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arise  from  tlie  powers  conferred,  or  pririleges  granted,  or  ri^ts 
claimed,  or  protectdon  secured,  or  prohibitions  contained  in  the  cousti- 
tation  itself,  independent  of  any  particolar  statute  enactment.  Manj 
cases  of  this  sort  may  eanlybe  enumerated.  I'hus,  if  a  citizen  of  one 
state  should  be  denied  the  privileges  of  a  citizen  in  another  state  j  ^ 
if  a  state  should  coin  money,  or  make  paper  money  a  tender ;  if  a  peiv 
son  tried  for  a  crime  agunst  the  United  States,  should  be  denied  a 
trial  by  jury,  or  a  trial  in  the  state  vhere  the  crime  is  charged  to  be 
comnutted ;  if  a  person  held  to  labor  or  service  in  one  state  under  the 
laws  thereof,  should  escape  into  another,  and  there  should  be  a  refusal 
to  deliver  him  up  to  the  party  to  whom  such  service  or  labor  may  be 
due ;  In  these,  and  many  other  coses,  the  question  to  be  judicially 
decided,  nould  be  a  case  arising  under  the  constitutjou.^  On  the  other 
hand,  cases  arising  under  the  laws  of  the  United  States  are  such  as 
grow  out  of  the  legislation  of  congress,  within  the  scope  of  their  con- 
stitutional authority,  whether  they  constitute  the  right,  or  privilege,  or 
cl^m,  or  protection,  or  defence  of  the  party  in  whole  or  in  part  by 
whom  they  are  asserted."  The  same  reasotung  applies  to  cases  ariang 
under  treaties.  Indeed,  wherever  in  a  judicial  proceecUng,  any  ques- 
tion arises,  touching  the  validity  of  a  treaty,  or  statute,  or  authority, 
exercised  under  the  United  States,  or  touclUng  the  construction  of  any 
clause  of  the  constitution,  or  any  statute  or  treaty  of  the  United 
States ;  or  touclung  the  validity  of  any  statute  or  authority  exercised 
under  any  state,  on  the  groond  of  repugnancy  to  the  constitution,  laws, 
or  treaties  of  the  United  States,  it  has  been  invariably  held  to  be  a 
case,  to  which  the  judicial  power  of  the  United  States  extends.* 

§  1648.  It  has  sometimes  been  suggested  that  a  case  to  be  within  the 
purview  of  this  clause,  must  be  one  in  which  a  parly  comes  into  conrt 
to  demand  something  conferred  on  him  by  the  constitution,  or  a  law, 
or  a  treaty  of  the  United  States.  But  this  construction  is  clearly  too 
narrow-  A  case  in  law  or  equity  conusts  of  the  right  of  the  one 
party,  as  well  as  of  the  other,  and  may  truly  be  sud  to  arise  under  the 
constitation,  or  a  .law,  or  a  treaty  of  the  United  States,  whenever  ita 


■  The  FedenJiat,  No-  80. 

*  1  Tackei'i  BUck.  Comm-  App.  418, 419;  ante,  vol  ii- 

»  JIfartwy  T.  MaKson,  I  CTaDch,  137,  ITS,  174. 

<  SMJudiciaiyAotof  179,  ch.  10,  ^aS;  MariiR  v.  Salter,  1  WhMl  R.  304  ;  CHau 
T.  VifyiBw,  6  Wheat  H.  364;  (Man,  v.  Ban*  of  tie  UniUd  Stala,  9  WheM.  R.  788  j 
Giblmi  T.  Ogdm,  9  WImm.  R.  I. 
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correct  deciBion  depends  on  the  constnictioD  of  either.  Tlus  b  mam- 
festlj  the  constructioQ  giren  to  the  clause  bj  congress,  by  the  25tii 
section  of  the  Judiciary  Act,  (vMch  was  almost  contemporaQeons  mth 
the  constitution,)  and  there  is  no  reason  to  donbt  its  solidity  or  correct- 
ness.^ Indeed,  the  main  object  of  this  clause  would  be  defeated  by 
any  narrower  eonstructjon ;  since  the  power  was  conferred  for  the  pur- 
pose, in  an  especial  manner,  of  prodndng  a  uniformity  of  constmctioQ 
of  the  constitution,  laws,  aod  treaties  of  the  United  States.' 

§  1649.  This  subject  was  a  good  deal  discussed  in  a  recent  case' 
before  the  supreme  court,  where  one  of  the  leading  questions  was, 
whether  congress  could  constitutionally  confer  upon  the  bank  of  the 
United  States,  (as  it  has  done  by  the  serent^  section  of  its  charter,*) 
general  authority  to  sue  and  be  sued  m  the  circuit  courts  of  the  Uni* 
ted  States.  It  was  contended  that  they  could  not,  because  several 
questions  might  arise  in  such  suits,  which  might  depend  upon  the 
general  principles  of  law,  and  not  upon  any  act  of  congress.  It  was 
held  that  congress  did  constitutionally  possess  the  power,  and  had 
rightfully  conferred  it  in  that  charter. 

^  1650.  The  reasoning  on  which  this  decision  was  founded,  cannot 
be  better  expressed  than  in  tiie  very  langnage  in  which  it  was  delivered 
by  Mr.  Chief  Justice  Marshall.  "  The  question,"  said  he, "  is  whether 
it  (the  case)  arises  under  a  law  of  the  United  States.  The  appellants 
contend  ^at  it  does  not,  because  several  questions  may  arise  in  it 
which  depend  on  the  general  principles  of  the  law,  not  on  (my  act  of 
congress.  If  tlus  were  sufficient  to  withdraw  a  case  from  the  jorisdic- 
tion  of  the  federal  courts,  almost  every  case,  although  involving  the 
construction  of  a  law,  would  be  withdrawn ;  and  a  clause  in  the  con- 
stitution relating  to  a  subject  of  vital  importance  to  the  government, 
and  expressed  in  the  most  comprehensive  terms,  would  be  construed  to 
mean  almost  nothing.  There  is  scarcely  any  case  every  part  of  which 
depends  on  the  constitalion,  laws,  or  treaties  of  the  United  States. 
The  questions  whether  the  &ct  alleged  as  the  foundation  of  the  action 
be  real  or  fictitious ;  whether  the  conduct  of  the  pluntiff  has  been  such 


■  Cokeniv.  T%p'nta,6WbeU.B-STe,3T9,39t,392.    Sm  ilio  I  Tuck.  Black.  Conun. 
App-  419,  420;  Inf&iMry  Actof  17S9,  ch.  ao. 

*  TheF«demlut,No.  80;  QJieniy.  Virginia,  a  WbeaX.K  391, 392. 

*  (Mom  T.  Bank  of  t/u  (Med  Stata,  9  Wlieat.  B.  733,  SIS,  820. 
4  Actof  18ie,ch.44,  W- 
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aa  to  entitle  him  to  nuuDtuD  his  actioQ ;  whether  his  right  ia  barred ; 
whether  he  has  received  satisfoctioD,  or  has  in  an;  manner  released 
his  claims,  are  qaestioiis  some  or  all  of  which  may  occur  in  almost 
every  case ;  and  if  their  eidsteDce  be  soEGcient  to  arrest  the  juiiEdic- 
tion  of  the  court,  words  which  se^n  intended  to  be  as  eztenmre  as  iha 
coDstitation,  laws,  and  treaties  of  the  union,  wMcb  seem  designed  to 
ffve  the  conrtB  of  the  govemment  the  construction  of  all  its  acts,  so 
far  as  l^ey  affect  the  rights  of  individuals,  would  be  reduced  to  almost 
nothing."  * 

^  1651.  Afler  adverting  to  the  fact  that  there  is  nothing  in  the 
constitution  to  prevent  congress  giving  to  inferior  courts  original  juris- 
diction in  cases  to  which  the  appellate  power  of  the  supreme  court 
may  extend,  he  proceeds :  "  We  perceive,  then,  no  ground  on  which 
the  proposition  can  be  maintained,  that  congress  is  incapable  of  giving 
the  circuit  courts  ori^nal  juriadiction,  in  any  case  to  which  the  appel- 
late jurisdiction  extends.  We  ask,  then,  if  it  can  be  sufficient  to 
exclude  this  jurisdiction,  that  the  case  involves  questions  depending 
on  general  principles  ?  A  cause  may  depend  on  several  questions  of 
tact  and  law.  Some  of  these  may  depend  on  the  construction  of  a  law 
of  the  United  States  ;  others  on  principles  unconnected  with  that  law. 
If  it  be  a  sufficient  foundation  for  jurisdiction  that  the  title  or  right, 
set  up  by  the  party,  may  be  defeated  by  one  construction  of  the  con- 
stitution or  law  of  the  United  States,  and  snstuned  by  the  opposite 
construction,  provided  the  facts  necessary  to  support  the  action  be 
made  out,  then  all  die  other  questions  must  be  decided  as  incidental 
to  this,  which  ^ves  that  jurisdiction.  Those  other  questions  cannot 
arrest  the  proceedings.  Under  this  construction  the  judicial  power  of 
the  union  extends  emotively  and  beneficially  to  that  most  important 
class  of  cases  which  depend  on  the  character  of  the  cause.  On  the 
opposite  construction,  the  judicial  power  never  can  be  extended  to  a 
whole  case,  as  expressed  by  the  constitution ;  but  to  those  partd  of 
cases  only  which  present  the  particular  question  involving  tite  con- 
auction  of  the  constitution  or  the  law.  We  say  it  never  can  be 
extended  to  the  whole  case ;  because,  if  the  circumstance,  that  other 
points  are  involved  in  it,  shall  disable  congress  from  authorizing  the 
courts  of  the  union  to  take  jurisdiction  of  the  original  cause,  it  equally 
disables  congress  from  authorizing  those  courts  to  take  jurisdiction  <f 


■  (Mom  V.  Ami  ^  Uie  Dmted  Stola,  9  WliMt  B.  S19,  eso. 
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the  whole  cause,  on  an  appeal ;  and  thus  it  vill  be  reBtricted  to  a  sin- 
gle question  in  that  cause.  And  words  obviouBly  intended  to  secure 
to  those  who  claim  lights  under  the  constitution,  laws,  or  treaties,  of 
the  United  States,  a  trial  in  the  federal  courts,  will  be  restricted  to 
the  insecure  remedy  of  an  appeal  upon  an  insulated  point,  after  it  has 
received  that  shape  which  may  be  given  to  it  by  another  tribunal  into 
whicli  he  is  forced  against  faia  will.  We  tliink,  then,  that  when  a  ques- 
tion, to  which  Uie  judicial  power  of  the  union  is  extended  by  the  con- 
stitution, forma  an  ingredient  of  the  original  cause,  it  is  in  the  power 
of  congress  to  ^ve  the  circuit  courts  jurisdictjon  of  that  cause,  although 
otiier  questions  of  faot  or  of  law  may  be  InTolved  in  it." 

^  1652.  "  The  case  of  the  bank  is,  we  think,  a  very  strong  case  of 
this  description.  The  charter  of  incorporation  not  only  creates  it,  bat 
^ves  it  every  faculty  which  it  posseeses.  The  power  to  acquire  rights 
of  any  description,  to  transact  buslaess  of  any  description,  to  make 
contracts  of  any  description,  to  sue  on  those  contracts,  is  given  and 
measured  by  its  charter,  and  that  charter  is  a  law  of  the  United  States. 
This  being  can  acquire  no  right,  make  no  contract,  bring  no  suit,  which 
is  not  authorized  by  a  law  of  the  United  States.  It  is  not  only  itself 
the  mere  creature  of  a  law,  but  all  its  actions  and  all  its  rights  are 
dependent  on  the  same  law.  Can  a  being,  thus  constituted,  have  a 
case  which  does  not  arise  literally,  as  well  as  substantially  under  the 
law  ?  Take  the  case  of  a  contract,  which  is  put  as  the  strongest 
against  the  bank.  When  a  bank  sues,  the  first  question  which  pre- 
sents itself,  and  which  lies  at  the  foundation  of  the  cause,  is,  has  this 
legal  entity  a  right  to  sue  ?  Has  it  a  right  to  come,  not  into  this  court 
particularly,  but  into  any  court  ?  This  depends  on  a  law  of  the  United 
States.  The  next  question  is,  has  this  being  a  right  to  make  this  par. 
ticular  contract  ?  If  this  question  be  decided  in  the  negative,  the 
cause  ia  determined  against  the  pluutiff ;  and  this  question,  too,  de- 
pends entirely  on  a  law  of  the  United  States.  These  are  important 
questions,  and  they  exist  in  every  possible  case.  .  The  right  to  sue,  if 
decided  once,  is  decided  forever;  but  the  power  of  congress  was 
exercised  antecedently  to  the  first  decision  on  that  right ;  and  if  it  was 
constitutional  then,  it  cannot  cease  to  be  so,  because  the  particular 
question  is  decided.  It  may  be  revived  at  the  will  of  the  party,  and 
most  probably  would  be  renewed  were  the  tribunal  to  be  changed. 
But  the  question,  respecting  the  right  to  make  a  particular  contract, 
or  to  acquire  a  particular  property,  or  to  sue  on  aocount  of  a  particular 
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injurj,  belongs  to  every  particular  case,  and  may  be  renewed  in  every 
case.  The  question  forma  an  original  ingredient  in  every  cause. 
Whether  it  be  in  fact  relied  on,  or  not,  in  the  defence,  it  is  Btill  a  part 
of  the  cause,  and  may  be  relied  on.  The  right  of  the  plaiodff  to  sue, 
cannot  depend  on  the  defence  -which  the  defendant  may  choose  to  set 
up.  His  right  to  sue  is  anterior  to  that  defence,  and  must  depend  on 
the  state  of  things  when  the  acHon  is  brought.  The  questions  which 
the  case  involves  then,  must  determine  its  character,^hether  those 
questions  be  made  in  the  cause  or  not.  The  appellants  say,  that  the 
case  arises  on  the  contract ;  but  the  validity  of  the  contract  depends 
on  a  law  of  Uie  United  States,  and  the  plaintiff  is  compelled,  iu  every 
case,  to  show  its  validity.  The  case  arises  emphatically  under  the  law. 
The  act  of  congress  is  its  foundation.  The  contract  could  never  have 
been  made  but  under  the  authority  of  that  act.  *  The  act  Itself  b  the 
first  ingredient  in  the  case,  is  its  origin,  is  that  from  which  every  other 
part  arises.  That  other  questions  may  also  arise,  as  the  execution  of 
the  contract,  or  its  performance,  cannot  change  the  case,  or  give  it 
any  other  ori^  than  the  charter  of  incorporation.  The  action  still 
originates  in,  Bad  is  sustained  by  that  charter. 

^  1653.  "  The  clause,  ^ving  the  bank  a  right  to  sue  in  the  drcuit 
courts  of  the  United  States,  stands  on  the  same  principle  with  the  acts 
authorizing  ofBcers  of  the  United  States,  who  sue  in  their  own  names, 
to  sue  in  the  courts  of  the  United  States.  The  postmastergeneral^ 
for  example,  cannot  sue  under  that  part  of  the  constitution  which  gives 
jurisdiction  to  the  federal  courts,  in  consequence  of  the  character  of 
the  party,  nor  is  be  authoiued  to  sue  by  the  ju^ciary  act.  He  cornea 
into  the  courts  of  the  umon  under  the  authority  of  as  act  of  congress, 
the  constitutionality  of  which  can  only  be  sustuned  by  the  admission, 
that  his  suit  is  a  case  arimg  under  a  law  of  the  United  States.  If  it 
be  sud,  that  it  is  such  a  case  because  a  law  of  the  United  States 
authorizes  the  contract,  and  authorizes  the  suit,  the  same  reasons  exist 
with  respect  to  a  suit  brought  by  the  bank.  That,  too,  is  such  &  case ; 
because  that  suit,  too,  is  itself  authorized,  and  is  brought  on  a  contract 
authorized  by  a  law  of  the  United  States.  It  depends  absolutely  oa 
that  law,  and  cannot  exist  a  moment  without  its  authority. 

§  1654.  "  If  it  be  said,  that  a  suit  brought  by  the  bank  may  depend 
in  fact  altogether  on  questions  unconnected  with  any  law  of  tiie  United 
States,  it  is  equally  true  with  respect  to  suits  brought  by  the  post 
master-general.    The  plea  in  bar  may  be  payment,  if  the  suit  be 
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brought  on  a  bond,  or  non-agsumpsit,  if  it  be  brought  on  an  open 
account,  and  no  other  question  may  arise  than  what  respects  the  cont 
plete  discbarge  of  the  demand.  Yet  the  constitutionality  of  the  act, 
authorizing  the  postmastergeneral  to  sue  in  the  courts  of  the  United 
States,  has  never  been  drawn  into  question.  It  is  sustained  singly  by 
an  act  of  congress,  standing  on  that  conatrnction  of  the  constitution, 
which  asserts  the  right  of  the  legislature  to  gjve  original  jurisdiction 
to  the  circuit  courts,  in  cases  arising  under  a  law  of  the  United  States. 
The  clause  in  the  patent  law,  authorizing  suits  in  tlie  circuit  courts, 
stands,  we  think,  on  tbe  same  principle.  Such  a  suit  is  a  case  arising 
under  a  law  of  the  United  States.  Tet  the  defendant  may  not,  at  the 
trial,  question  the  validity  of  the  patent,  or  make  any  point  which 
requires  the  construction  of  an  act  of  congress.  He  may  rest  hia 
defence  exclusively  on  the  fact  that  he  has  not  riolated  the  right  of 
the  plaintiff.  That  this  fact  becomes  the  sole  question  made  in  the 
cause,  cannot  oust  the  jurisdiction  of  the  court,  or  establish  the  por- 
tion, that  the  case  does  not  arise  under  a  law  of  the  United  States. 

§  1655.  "  It  is  said,  that  a  clear  disUnction  exists  between  the 
party  and  the  cause  ;  that  the  party  may  originate  under  a  law  with 
which  the  cause  has  no  connection  ;  and  that  congress  may  with  the 
same  propriety,  give  a  naturalized  citizen  who  is  the  mere  creature  of 
a  law,  a  right  to  sue  in  the  courts  of  the  United  States,  as  give  that 
right  to  the  bank.  Tins  distinction  is  not  denied ;  and,  if  the  act  of 
congress  was  a  simple  act  of  incorporation,  and  contained  nothing 
more,  it  might  be  entitled  to  great  considerotion.  But  the  act  does 
not  stop  with  incorporating  the  bank.  It  proceeds  to  bestow  upon  the  . 
being  it  has  made,  all  the  faculties  and  capacities  which  that  bemg 
possesses.  Every  act  of  the  bank  grows  out  of  this  law,  and  is  tested 
by  it.  To  use  the  language  of  the  constitution,  every  act  of  the  bank 
arises  out  of  this  law.  A.  naturalized  citizen  is  indeed  made  a  citizen 
under  an  act  of  congress,  but  the  act  does  not  proceed  to  give,  to 
regulate,  or  to  prescribe  his  capacities.  He  becomes  a  member  of  the 
society,  possessing  all  the  rights  of  a  native  citizen,  and  standing,  in 
the  view  of  the  constitution  on  the  footing  of  a  native.  The  constitu- 
tion does  not  authorize  congress  to  enlarge  or  abridge  those  rights. 
The  simple  power  of  the  national  le^lature  is  to  prescribe  a  uniform 
rule  of  naturalization,  and  the  exercise  of  tiiis  power  exhausts  it  so  far 
as  respects  the  individual.  The  constitution  then  takes  him  up,  and, 
among  other  rights,  extends  to  him  the  capacity  of  suing  in  the  courts 
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of  the  United  States,  precisely  vmder  the  same  circnmstances  uader 
which  a  native  might  sue.  He  is  dietinguishable  in  nothing  from  a 
naljre  citizen,  except  so  far  as  the  constitution  makes  the  db^nction. 
The  law  makes  none.  There  is,  then,  no  resemblance  between  the  act 
incorporating  the  bank,  and  the  general  naturalization  law.  Upon  the 
best  consideration  we  have  been  able  to  bestow  on  this  subject,  we  are 
of  opinion,  that  the  clause  in  the  act  of  inoorporalion,  enabling  the 
bank  to  sue  in  the  courts  of  the  United  States,  is  consistent  with  the 
constitution,  and  to  be  obeyed  in  all  courts."^ 

f)  1656.  Cases  may  also  arise  under  laws  of  the  United  States  by 
implication,  as  well  as  by  express  enactment ;  so  that  due  redress  may 
be  administered  by  the  judicial  power  of  the  United  States.  It  is  not 
unusual  for  a  legislative  act  to  involve  consequences  which  are  not 
expressed.  An  officer,  for  example,  is  ordered  to  arrest  an  individual. 
It  is  not  necessary,  nor  is  it  usual,  to  say,  that  he  shall  not  be  punished 
for  obeying  this  order.  His  security  is  implied  in  the  order  itself.  It 
is  no  unusual  thing  for  an  act  of  congress  to  imply,  without  expressing, 
this  very  exemption  from  state  control.  The  collectors  of  the  revenue, 
the  carriers  of  the  mail,  the  mint  establishment,  and  all  those  institu- 
tions  which  are  public  in  their  nature,  are  examples  in  point.  It  has 
never  been  doubted,  that  all  who  are  employed  in  them  are  protected, 
while  in  the  line  of  their  duty ;  and  yet  this  protection  is  not  expressed 
in  any  act  of  congress.  It  is  incidental  to,  and  is  implied  in,  the  sev- 
eral acts  by  which  those  institutioDS  are  created ;  and  is  secured  to  the 
individuals  employed  in  them,  by  the  judicial  power  alone ;  that  is, 
the  judicial  power  is  the  instrument  employed  by  the  government  in 
administering  this  security.^ 

§  1657.  It  has  also  been  asked,  and  may  again  be  asked,  why  the 
words  "  cases  in  equity,"  are  found  in  this  clause  ?  What  equitable 
causes  can  grow  out  of  the  constitution,  laws,  and  treaties  of  the 
United  States  ?  To  this  the  general  answer  of  the  Federalist^  seems 
at  once  clear  and  satisfactory.  "  There  is  hardly  a  subject  of  litigation 
betw.een  individuals  which  may  not  involve  those  ingredients  of  fraud. 


I  (hiom  T.Banto/lheUniUd  aula,  »  WlieU.  B.  631  to  630.  8e«  alio  BanJ:  of  Urn 
Uailed  Slala  v.  Georgia,  9  Whe«.  B.  904. 

•  Chbom  V.  Bank  of  the  Vnittd  SteUa,  9  Wheal.  B.  865,  866 ;  Id.  847,  S48. 

>  The  Federaliat, No. SO.  See alw  1  Tack- Black. CoDUD- App. 418, 419;  2ElUot'i 
Debalet,  389, 390. 
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accident,  trtist,  or  hardship,  vhich  would  reader  the  matter  an  object 
of  equitable,  rather  than  of  legal  jurisdiction,  as  the  dis^ction  is 
known  and  established  in  several  of  the  states.  It  is  the  peculiar 
province,  for  instance,  of  a  court  of  equity,  to  relieve  against  what  are 
called  hard  barguns  :  these  are  contracts  in  which,  though  there  may 
liave  been  no  direct  iraud  or  deceit  sufficient  to  invalidate  them  in  s 
court  of  law  ;  yet  there  may  have  been  some  undue  and  unconsciona- 
ble advantage  taken  of  the  neceseitiefi  or  nusfortunes  of  one  of  the 
parties,  which  a  court  of  equity  would  not  tolerate.  In  such  cases, 
where  foreigners  were  concerned  on  either  side,  it  would  be  impossible 
for  the  federal  judicatories  to  do  justice,  without  an  equitable  as  well 
as  a  legal  jurisdiction.  Agreements  to  convey  lands  cliumed  under 
the  grants  of  different  states,  may  afford  another  example  of  the 
necessity  of  an  equitable  jurisdiction  in  the  federil  courts.  This  rea- 
soning may  not  be  so  palpable  in  those  states  where  the  formal  and 
technical  distinction  between  law  and  equity  is  not  m^ntuned,  as  in 
this  state,  where  it  is  exemplified  by  every  day's  practice." 

§  1658.  The  next  clause  extends  the  judicial  power  "  to  all  cases 
"affecting  ambassadors,  other  public  ministers,  and  consuls."  The 
propriety  of  this  delegation  of  power  to  the  national  judiciary  will 
scarcely  be  questioned  by  any  persons,  who  have  duly  reflected  upon 
the  subject.  There  are  various  grades  of  public  ministers,  from 
ambassadors  (which  is  the  highest  grade)  down  to  common  resident 
ministers,  whose  rank,  and  diplomatic  precedence,  and  authority,  are 
well  known,  and  well  ascertained  in  the  law  and  usages  of  nations.^ 
But  whatever  may  be  their  relative  rank  and  grade,  public  ministers 
of  every  class  are  the  immediate  representatives  of  their  sovereigns. 
As  such  representatives,  they  owe  no  subjection  to  any  laws,  but  those 
of  their  own  country,  any  more  than  their  sovereign ;  and  their 
actions  are  not  generally  deemed  subject  to  the  control  of  the  private 
law  of  that  state,  wherein  they  are  appointed  to  reside.  He,  that  is 
subject  to  the   coercion  of  laws,  is  necessarily  dependent  on  that 


'  Three  classe.')  are  usually  distingui^^hed  in  diplomac; ;  I .  Ambaasodors,  wlio  are  the 
highest  order,  wbo  ore  coa^tdered  as  pcrsocallj  representing  their  Bovereigns  \  S,  Enroja 
Extraordinary,  and  miniutera  plenipotentiary;  3.  Ministers  resident,  and  ministers 
chargps  d'nfTiiircs.  Mere  common  charges  d'afFaiiea,  are  deemed  of  still  lower  rank. 
Dr.  lieber's  Encyclopedia  Americana,  art.  Miaaten,  Foreign.  Vattel,  B.  4,  ch,  6,  f  Tt 
lo74. 


,.  Google 


OH.  XXIVin.]  JCBICIART  —  JUBIBDIOTION.  488 

power,  by  vhom  tiiose  lawn  were  made.  Bat  public  ministers  ought, 
in  order  to  perform  dieir  duticB  to  their  own  sovereign,  to  be  indepen- 
dent of  every  power,  except  tliat  by  which  they  are  sent ;  and,  <tf 
consequence,  onght  not  to  be  snbject  to  tiie  mere  municipal  law  of  that 
nation,  wherein  they  ate  to  exercise  their  (tmcfiona.^  The  rights,  the 
powers,  the  duties,  uid  the  privileges  of  publiis  nunisters  am,  thero- 
fore,  to  be  determined,  not  by  any  mnnicipal  constitutions,  but  by  &e 


<  I  Blfick.CDiDin.353;Yauel,B.4,cb.T,  {80,  SI,  92,99,101;  1  EenCi  Comm.Lect 
S,  p.  37,  38,  (3d  edit.  p.  38,  39.)  Id  the  cue  of  the  SJiconer  Exeiangt  t.  SPFaddon,  (7 
Cnmch,  IIS,  t38,)  the  Bnpreme  court  state  tti«  grounds  of  the  immonity  of  foreign  minia- 
tsn  ia  »  TCiy  clear  mamiBr,  leaTing  tbe  important  qneatioii  whether  that  Immimitj  csd  lie 
forfeited  b j  miscandncl,  open  to  fatnre  decisioti.  "A  seooitd  case,"  (sajs  Mr.  Chief  Jot- 
tiee  Marshall  in  delivering  the  opinioD  of  the  conrt,)  "  iitandiiig  on  the  same  principlei 
with  the  first,  is  the  immom^  which  all  civilized  nations  allow  to  foreign  ministerf . 
Whaterer  maj  be  the  principle  on  which  this  inunanJty  is  est^Ushed,  whether  we  con- 
rider  him  as  in  the  place  of  the  soTereipi  he  represents,  or  1^  a  political  flctioa  mppoie 
him  to  be  eKtra-tenitoiial,  and  therefore,  in  point  of  law,  not  within  the  jurisdiction  vt 
the  sovereign  at  whose  court  he  resides  ]  still,  the  immnnity  itaelC  ia  granted  by  the 
goveniing  power  of  the  nation  to  which  the  minister  is  deputed.  This  fiction  of  eit-ter- 
ritoriality  could  Dot  be  erected  and  sapported  against  the  will  of  the  sovereign  of  the 
lenitorj.     He  is  supposed  to  assent  lo  it. 

"This  consent  is  not  expressed.  It  ia  true,  that  in  some  countries,  and  in  this,  among 
others,  a  special  law  ia  enacted  for  the  case.  But  the  lew  obTioualy  proceeds  on  the 
Idea  of  prescribing  the  punishment  of  an  act  previously  unlawful,  not  of  granting  to  ft 
Ibteign  minister  n  privilege,  which  he  would  not  otherwise  possess. 

"  The  assent  of  the  sovereign  to  the  very  important  and  extensive  exemptions  from 
territorial  jnrisdiction,  which  are  admitted  to  attach  to  foreign  ministers,  is  implied  front 
the  considerations,  that,  irithont  such  exemption,  every  sovereign  would  hazard  his  own 
dignity  by  emptoyiog  a  public  minister  abroad.  His  minisier  wonM  owe  temporary  and 
local  ^legiaace  to  a  foreign  prince,  and  wonld  be  less  oompetent  to  the  objects  of  hii 
mission,  A  sovereign  committing  the  interests  of  bis  nation  with  a  fbreign  power  to  Am 
care  of  a  person  whom  he  has  selected  for  that  purpose,  cannot  intend  to  subject  his 
minister  in  any  degree  to  that  power;  and  therefore,  a  consent  to  receive  him  implies  a 
consent  that  he  shall  poaseas  those  privileges  which  luj  princtpal  intended  be  should 
retun  —  privileges  which  are  essential  to  the  dignity  of  his  sovereign,  and  to  the  duties 
he  is  bound  to  perform. 

"  In  what  cases  a  minister,  by  inftacting  the  laws  of  Ae  country  in  which  ha  resides, 
may  subject  himself  to  other  pnnisbment  than  will  be  inflicted  by  his  own  sovereign,  is 
an  inquiry  foreign  to  the  present  purpose.  If  bis  crimes  be  such,  as  to  render  htan 
amenable  to  the  local  jurisdiction,  it  must  be,  becaase  they  forfeit  the  prrvilegcs  annexed 
to  his  characler;  and  the  minister,  by  violating  the  conditions  under  which  he  wae 
received,  as  the  representative  of  a  foreign  aovereign,  has  smrendered  the  immunitiei 
granted  on  those  conditions ;  or,  according  to  the  tme  meaning  of  the  original  assent, 
has  ceased  to  be  entitled  to  them."  See  also  1  Black.  Comm.  9M,  and  Chriatiao's 
note,  (4);  Vattel,  B.  i,  ch.  7,  f  9a,  99,  101 ;  Id.  ch.  8,  f  113,  11^  IIS,  116;  Id.  ch.  9, 

117,  119,  ISO,  ISl,  132, 133,  134;  1  Kent's  Comm. Lett  9. 
VOL.  II.  37 


,.  Google 


434  coN'STiTunoir  of  the  united  BtATES.        [book  m. 

law  of  natare  and  nations,  vrhich  ie  equally  obligatory  apon  all  sore- 
reigne,  and  all  states.'  What  tliese  righta,  povera,  dudes,  and  privi- 
leges are,  are  inquiries  properij  belonging  to  a  treatise  on  the  law  of 
nations,  and  need  not  be  discussed  here.^  But  it  is  obvious,  that 
every  question,  in  which  these  rights,  powers,  duties,  and  privileges 
are  involved,  is  so  intimately  connected  with  the  public  peace,  and 
policy,  and  diplomacy  of  the  nation,  and  touches  the  dignity  and  inte- 
rest of  the  sovereigns  of  the  ministers  concerned  so  deeply,  dat  it 
would  be  unsafe,  that  they  should  be  submitted  to  any  other,  than  the 
tughest  judicature  of  the  nation. 

§  1659.  It  is  most  fit,  that  this  judicature  should,  in  the  first 
instance,  have  original  jurisdiction  of  such  cases,"  so  that,  if  it  should 
not  be  exclusive,  it  might  at  least  be  directly  resorted  to,  when  the 
delays  of  a  procrastinated  controTersy  in  inferior  tribunals  ought 
endanger  tiie  repose,  or  the  interests  of  the  government.*  It  is  well 
known,  that  an  arrest  of  the  Russian  ambassador  in  a  civil  smt  in 
England,  in  the  reign  of  Queen  Anne,  was  wellnigh  bringing  the  two 
countries  into  open  hostilities ;  and  was  atoned  for  only  by  measures, 
which  have  been  deemed,  by  her  own  writers,  humiliating.  On  that 
oocaaon,  an  act  of  parliament  was  passed,  which  made  it  highly  penal 
to  arrest  any  ambassador,  or  Ms  domestic  servants,  or  to  seize  or 
distrun  his  goods ;  and  this  act,  elegantly  engrossed  and  illuminated, 
accompanied  by  a  letter  &om  &e  queen,  was  sent  by  an  ambassador 
extraor^nary,  to  propitiate  the  ofi'ended  czar.'  And  a  statute  to  the 
like  «ffect  exists  in  the  criminal  code  established  by  the  first  congress, 
under  the  constitution  of  the  United  States." 

^  1660.  Consuls,  indeed,  have  not  in  strictness  a  diplomatic  clu- 
raoter.  They  are  deemed  as  mere  commercial  agents ;  and  therefore 
partake  of  the  ordinary  character  of  such  agents ;  and  are  subject  to 


I  Ex  parte  Cabrera,  I  Wub.  Cir.  B.  232. 

■  ToRel  diacoBsei  the  gabject  of  die  rig^U,  pririlegM,  and  immunitia  of  fondgn 
•mbuudora  veiy  mach  at  large,  in  B.  4,  cti.  7,  of  hii  TreatiEe  on  the  Law  of 
NatioDt. 

*  The  Federolift,  No.  80.  See  abo  3  Elliot's  Debates,  390, 400^  Tba  Federalut,  No. 
80;  Miliary  t.  Madimm,  1  Craneh,  R.  137, 174,  ITS. 

•  1  Tncker's  Black.  Cornm-  App.  361 ;  Ex  parU  Cabreiu,  I  Wash.  Cir.  B.  233. 
'  1  Black.  Comm.  355,  saS;  4  Id.  70. 

<  Act  of  IT90,  cb.  3e,  t  26,  37;  1  Kent's  Comm.  Lect.  9,  p.  170,  III,  (3d  edition, 
p.  183,  tS3.) 
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the  municipal  laws  of  the  couotriee  where  they  reside.'  Yet,  as  they 
are  the  public  agents  of  the  nation,  to  which  they  belong,  and  are 
often  entrusted  with  the  performance  of  very  delicate  functions  of 
state,  and  as  they  might  be  greatly  embarrassed  by  being  subject  to 
the  ordinary  jurisdiction  of  inferior  tribunals,  state  and  national,  it 
was  thought  highly  expedient  to  extend  the  ori^nal  jurisdiction  of  the 
supreme  court  to  them  also.'  The  propriety  of  vesting  jurisdiction, 
in  such  cases,  in  some  of  the  national  courts  seems  hardly  to  have 
been  questioned  by  the  most  zealous  opponents  of  the  constitution.^ 
And  in  cases  against  ambassadors,  and  other  foreign  mimsters,  and 
consuls,  the  jurisdiction  has  been  deemed  excluare.* 

§  1661.  It  has  been  made  a  question  whether  this  clause,  extending 
jniisdiction  to  all  cases  affecting  ambassadors,  ministers,  and  conanla, 
includes  cases  of  incUctmente  found  agtunst  persons  for  offering  rio- 
lence  to  them,  contrary  to  the  statute  of  the  United  States  punishing 
such  offence.  And  it  has  been  held  that  it  does  not.  Such  indict^ 
ments  are  mere  public  prosecntions,  to  vriach  the  United  States  and 
the  offender  only  are  parlies ;  and  which  are  conducted  by  the  United 


■  See  Tattel,  B.  3,  ch.  S,  {S«;  Id.  B.  4,  ch.  S, }  75;  Wicqnefbrt,  B.  1,  f  S;  1  Eeat'a 
Comm.  LecC.  2,  p.  40, 43,  (2d  edition, p. 41  to  44);  a  Brown's  Adm.  Law, ch.  14, p.  503; 
PintuA  V.  Ba^xr,  3  Msole  &  Sel.  IL  S8\;  Rawle  on  Cooit  cli.  24,  p.  224  to  226. 

*  TliQ  FederaUn,  No.  80  i  CbAeu  t-  Virginia,  E  Wheat  R.  896;  1  Kent's  Comm. 
Lecl.a,p.  44,  t2de<litioa,p.  45);IUvleoaCoiist.cb.  S4,  p,  S24to226. 

'  S  EUiot's  Debalea,  383,384,  4IS;  3Id.281;  1  Taclter's  Black.  Comm.  App.  IS3. 
Under  the  confederation  no  power  existed  in  tlie  national  govenunent,  to  pnnish  anj 
person  for  the  Tiolation  of  the  rights  of  ambauadors,  and  other  foreign  miniaten,  and 
consuls.  Congress,  in  November,  1T81,  recommended  to  the  legislatures  of  the  atetea,  to 
paas  laws  pnnlsbing  infnc^ons  of  the  law  of  nations,  committed  bj  Tiolating  safe  eon- 
ducta  or  passports  granted  b;  congress ;  hj  acta  of  hostilitj  against  penons  in  imit; 
with  the  United  St*tee ;  b;  infractions  of  the  immunities  of  ambassadora ;  b;  infimC' 
tions  of  treaties  or  conventions ;  and  to  erect  a  tnbuiuJ,  or  to  rest  one  already  ezistiag, 
with  power  (o  decide  on  oOences  against  the  law  of  nations ;  and  to  aathorize  soits  fbr 
damages  by  the  party  injured,  and  for  compensation  to  the  United  Stales,  for  damages 
sustained  b;  tbem,  from  an  injnry  done  to  a  foreign  power  bj  a  citizen.  This,  like  otbei 
^commendations,  was  ailentiy  disregarded,  or  openly  refused.  See  Jonm.  of  CongtMS, 
23d  of  Not.  lT81,p.  234.    Sergeant  on  Const.  Introduction,  p.  16,  (Sd  edition.) 

*  RawleonConsti(ntion,ch.  ai,p.  203;  Id.  ch.  24,  p.  32!,  223 ;  1  Kenfs  Comm.Lact. 
3,  p.  44,  (2d  edition,  p.  45) ;  Id.  Lect.  15,  p.  294,  295,  (2d  edition,  p.  314,  315) ;  Commm- 
weailA  T.  Koiiif,  a  Seig.  &  Bawte,  545  ;  Eaii  v.  Young,  3  Pick.  R.  BO ;  Unital  Slatet  t. 
Ort^n,  II  Wheat  K.  467,  and  Mr.  Wheatoo's  note.  Id.  469  to  475  ;  Maniardt  t.  Sodar- 
ttrom,  I  Binn.  R.  138;  United  Sfotai  v.  Anurn,  3  Dall.  R.  SST;  QAau  t.  Virgima, 
6  Wheat.  U.  396,  397  ;  OAom  v.  Bank  of  United  Stala,  9  Wheat.  R.  S30,  B31 ;  GUaUn 
Y.  Geeryia, »  DaU.  R.  431,  per  Iradell,  J.    Dami  v.  Padeard,  1  FeMn's  S.  C.  B.  976. 
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States  for  the  pwpose  of  mdicating  tLeir  own  laws  and  the  law  of 
natjons.  Thej  are  strictly,  Uierefore,  cases  afiectjog  the  United 
States ;  and  the  minister  himself,  who  has  been  injored  hj  the 
offence,  haa  no  C(UiGem  in  the  event  of  tiie  prosecntiou,  or  the  coata 
attending  it.'  Indeed,  it  seems  difficult  to  conceive  how  Uiere  can  be 
a  case  affecting  an  ambassador,  in  the  sense  of  the  coDStitutioa,  unless 
he  is  a  party  to  the  siut  on  record,  or  b  directly  affected  and  booad 
by  the  judgment.* 

^  1662.  The  language  of  the  constitution  is,  perhaps,  broad  enon^ 
to  cover  cases  where  he  is  not  a  party,  bat  may  yet  be  affected  in 
interest. '  This  peculiarity  in  the  language  has  been  taken  notice  of  ia 
a  recent  case,  by  the  supreme  court.^  "  If  a  suit  be  brought  against 
a  foreign  minister,"  (siud  Mr.  Chief  Justice  Marshall,  in  delivering 
the  opinion  oi  the  court,)  "  the  sapreme  court  alone  has  ori^nal 
juiisdictioQ ;  and  this  ia  ahown  on  t^e  record.  But,  suppose  a  suit  to 
be  brought  which  afibota  the  interest  of  a  foreign  minister,  or  by 
which  the  person  of  his  secretary,  or  of  hie  servant,  ia  arrested.  The 
minister  does  not,  by  tlie  mere  arrest  <^  his  secretary,  or  his  servant, 
become  a  party  to  this  suit ;  but  the  actual  defendant  pleads  to  the 
jurisdiction  of  the  court,  and  asserts  his  privilege.  If  the  smt  affects 
a  foreign  mmister,  it  must  be  dismissed  ;  not  because  he  ia  a  psxty  to 
it,  bat  because  it  affects  bim.  The  language  of  the  constitution  in 
the  two  cases  is  diKrent.  TiiM  court  can  take  cognizance  of  all  cases 
'affecting'  foreign  mimsters;  and,  therefore,  jurisdiction  does  not 
depend  on  the  party  named  in  the  record.  But  this  language 
changes,  when  the  enumeration  proceeds  to  atatea.  Why  tlus 
change  ?  The  answer  is  obvious.  In  the  case  of  foreign  ministers, 
it  was  intended,  for  reasons  wbicb  all  comprehend,  to  give  the  national 
courts  jurisdiction  over  all  cases  by  which  they  were  in  any  manner 
affected.  In  the  ease  of  states,  whose  immediate  or  remote  interests 
were  miied  up  with  a  multitude  of  cases,  and  who  might  be  affected 
in  an  almost  infinite  variety  of  ways,  it  was  intended  to  ^ve  jurisdic- 
t3on  in  those  cases  only  to  which  they  were  actual  parties." 

§  16tiS.  The  next  clause  extends  the  judiciid  power  *'  to  all  cases  of 
adnuralty  and  maritime  jurisdiction."  * 


■  Uaited  Stata  t.  Ortiya,  11  Wheat.  B.  4eT.    See,  also,  Otbam  v.  Bank  of  Vnitti 
Sktttt,  9  Wheat.  E.  8S4,  855.  ■  Ibid. 

'  Ibid.  <  See  Hr.  MuttMa't  Speed),  6  Wheat  B.  16,  Appx. ;  Ibid.  ST. 
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§  1664.  The  propriety  of  this  delegation  of  power  seems  to  have 
been  little  quesdoned  at  the  time  of  adopting  the  constitution.  "  The 
most  bigoted  idolizera  of  state  authority,"  said  the  Federalist,'  "  have 
not,  thus  fiir,  shown  a  disposition  to  deny  the  national  judiciary  &e 
cognizance  of  numtime  causes.  These  bo  generally  depend  on  the 
law  of  nations,  and  so  commonly  affect  the  rights  of  foreigners,  that 
they  fall  within  the  considerations  which  are  relatiye  to  the  public 
peace."  The  subject  is  dismissed  with  an  equally  brief  notice  by  Mr. 
Chief  Justice  Jay,  in  the  case  of  ChitJiolm  t.  Q-eorgia,  in  the  passage 
already  cited.^  It  demands,  however,  a  more  enlarged  examiuatioB, 
which  will  clearly  demonstrate  its  utility  and  importance,  as  a  part  of 
tiie  national  power. 

§  1665.  It  has  been  remarked  by  the  Federalist,  in  another  place, 
that  the  jurisdiction  of  the  court  of  admiralty,  as  well  as  of  other 
courts,  is  a  source  of  frequent  and  intricate  discussions,  sufficieDdy 
denoting  the  indeterminate  limits  by  which  it  is  circumscribed.^  TluB 
remark  is  equally  true  in  respect  to  England  and  America ;  to  the 
hi^  court  of  admiralty  utting  in  the  parent  country,  and  to  the  vice- 
admiralty  courts  sitting  in  the  colomes.  At  different  periods,  tiie 
jurisdiction  has  been  exercised  to  a  very  differeat  extent ;  and,  in  the 
colonial  courts,  it  seems  to  have  had  boundaries  different  from  Hiose 
prescribed  to  it  in  England.  It  has  been  exercised  to  a  larger  extent 
in  Ireland  than  in  England ;  and,  down  to  ttus  very  day,  it  has  a  most 
comprehensive  reach  in  Scotland.*  The  jurisdiction  clumed  by  the 
courts  of  admiralty,  as  properly  belonging  to  them,  extends  to  all  acts 
and  torts  done  upon  the  high  seas,  and  within  the  ebb  and  flow  of  the 
sea,  and  to  all  maritime  contracts,  that  is,  to  all  contracts  touching 
trade,  navigation,  or  business  upon  the  sea,  or  the  waters  of  the  sea, 
within  the  ebb  and  flow  of  the  tide.  Some  part  of  this  jurisdictJou 
has  been  matter  of  heated  controversy  between  the  courts  of  common 
law  and  the  high  court  of  adnuralty  in  England,  with  alternate  suc- 
cess and  defeat.  But  much  of  it  has  been  gradually  yielded  to  the 
latter,  in  consideration  of  its  pubhc  convenience,  if  not  of  its  para- 
mount necesnty.     It  is  not  our  design  to  go  mto  a  consideration  ni 


>  The  Federalitt,  No.  80.    See,  alfo,  S  ElUot'i  DebsCea,  333, 3S4,  SM,  418, 419- 
*  SDbU.  B.  475;  (uUe,  vol.  u.  t  1639, 

>  The  Fedanlist,  No-  37,    See  1  Kent's  Comm.  L«ct.  17. 

'  See  A  £«<w  T.  £i>a,  3  OalliMm't  B.  3B8 ;  i  EenfaConiia.Iiect  1T,;ni«mi. 
37* 
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t^se  vexed  qneBtions,  or  to  attempt  any  general  ontline  of  the  dis- 
pated  boondaries.  It  will  be  Bofficient  in  tliifl  place  to  present  a  biief 
-view  of  that  -which  is  admitted  and  is  indisputable.^ 

§  1666.  [This  grant  in  the  constitution,  extending  the  judicial  power 
"  to  all  cases  of  adnurslty  and  maiitime  jurisdiction,"  is  not  to  be 
limited  to,  nor  interpreted  by,  what  were  oases  of  admiralty  juria- 
diotion  in  England,  when  the  oonstitnlaon  of  the  United  States  was 
adopted,  but  extends  the  power,  so  as  to  cover  every  expansion  of  such 
jurisdiction.^  The  admiralty  and  maridme  jniisdiotion,  (and  the  word 
"  maritime  "  was,  doabtless,  added  to  guard  against  any  narrow  inter- 
pretation of  the  preceding  word,  "  admiralty,")  conferred  by  the 
oonstitntion,  embraces  two  great  classes  of  cases ;  one  dependent  upcm 
locality,  and  the  other  upon  the  nature  of  the  contract.  The  first 
respects  acts  or  injuries  done  upon  the  high  sea,  where  all  nations 
cl^  a  common  right  and  common  jurisdiction ; '  or  acts  or  injuries 
dtme  upon  the  coast  of  the  sea ;  or,  at  forthest,  acts  and  injuries  done 
within  the  ebb  and  flow  of  the  tide.  The  second  respects  contracts, 
claims,  and  services,  purely  maritime,  and  toucUng  rights  and  duties 
appertuning  to  commerce  and  navigation.  The  former  is  again 
diviable  into  two  great  branches ;  one  embracing  captures,  and  ques- 
tions of  prize  arismg  jurt  belli  ;  the  other  embracing  acts,  torts,  and 
injories  striotiy  of  civil  cognizance,  independent  of  belligerent  ope- 
rations.* 

1 1667.  By  the  law  of  nations,  the  cognizance  of  aU  captures, /w« 
htili,  or,  as  it  is  more  familiarly  phrased,  of  all  questions  of  prize,  and 
their  inadents,  belongs  exclusively  to  tlie  courts  of  the  country  to 


'  upon  tbl)  anbject  the  learned  retuler  is  n&ind  to  Sergeant  on  Coast.  I«w,  ch.  SI, 
and  tb*  tuithoTitiBi  tlicre  cited ;  to  Oordan'i  Digeat,  ait.  763  to  799 ;  to  1  Kenfa  Couun. 
Lact  17,  ponuH ,-  a  Brown'*  Adm.  Lair,  cb.  4,  6,  12.  Hr.  Seigeant,  in  hU  intTodocdoQ 
to  tha  Bocond  edition  of  hii  lery  Ttlnable  work  on  ContlitatioDtil  Lew,  p.  3,  4,  and 
note,)  Heenu  to  anppoee  that  the  admirall;  cominisBion  o(  the  goTernor  of  New  Hamp- 
■hire,  rcfbned  toln  Dt  Lode  t.  Butt,  S  Galliaon's  R.  470, 471,  might  be  an  extcnaion  of 
the  ordinaiy  comioiMioni  of  the  colonial  admiralty  jndgcs.  It  a  beliered  that  he  a 
miatakenin  thia  lappodtton.  In  Stokea'aHietorj  of  the  Colonies  there  is  acommiaiion 
•imilar  in  ill  main  clamet ;  and  Hr.  Btokee  w-jn,  that  it  was  the  uanal  form  of  the  com- 
minioni.  Stokea'i  Hiat  of  Colon,  ch.  4,  p.  166.  Bee,  alao,  Mr.  Wfaeatoo's  note*  to  tha 
can  of  Vmted  Slata  T.  Bevata,  3  Wheat.  R.  336,  397,  361,  36S. 

'  Wanng  t.  Clarke,  5  Howard,  S.  C.  E-  458. 

*  See  Hr.  Honhall'a  Speech,  S  Wheat.  B.  Apps.  IS. 

*  Sea  AGMm  t.  Simla;  1  Wheat  fi.  83». 
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which  the  captors  belong,  and  from  whom  tiiey  derive  their  anthority 
to  make  the  captore.  Mo  neutral  nation  has  any  ri^t  to  iaqoire  into 
OF  to  decide  upon  tiie  validity  of  such  capture,  even  though  it  should 
concern  property  belon^png  to  ite  own  dtizena  or  subjects,  imlesa  its 
own  soToreigQ  or  territorial  rights  are  vidated ;  but  the  sole  and 
exatneive  jurisdiction  belongs  to  the  courts  of  the  capturing  belBge- 
rent.  And  this  jurisdiction,  by  the  common  consent  of  nations,  is 
rested  exclouvely  in  coorta  of  admiralty,  possessing  an  ori^nal  or 
appellate  jurisdiction.  The  courts  of  common  law  are  bound  to 
abstain  from  any  deci»(Hi  of  questions  of  this  sort,  whether  they  arise 
directly  or  indirectly  in  judgment.  The  remedy  for  illegal  acta  of 
capture  is  by  the  institution  of  proper  prize  proceedings  in  the  prise 
coorts  of  the  captors.^  If  justice  be  there  denied,  the  nation  itself 
becomes  responsible  to  the  parties  aggrieved ;  and,  if  every  remedy 
is  refused,  it  then  becomes  a  subject  for  the  connderation  of  tiie 
nation,  to  which  the  parties  aggrieved  belong,  which  may  vindicate 
their  rights,  either  by  a  peaceful  appeal  to  negotiation  or  a  resort  to 
arms. 

§  1668.  It  ia  obvious  upon  the  slightest  consideration,  that  cogni- 
utnce  of  all  questions  of  prize,  made  under  the  authority  of  the  United 
States,  ought  to  belong  exclusively  to  the  national  courts.  How, 
otherwise,  can  the  legality  of  the  captures  be  satisfactorily  ascertiuned, 
or  deliberately  vindicated  7  It  seems  not  only  a  natural,  but  a  neces- 
sary appendage  to  the  power  of  war,  and  negoliatioa  with  foreign 
nations.  It  would  otherwise  follow,  that  the  peace  of  the  whole  nation 
might  be  put  at  hazard  at  any  time  by  the  misconduct  of  one  of  its 
members.  It  could  neither  restore  upon  an  illegal  capture;  nor  in 
many  cases  afford  any  adequate  redress  for  the  wrong ;  nor  punish  the 
a^ressor.  It  would  be  powerless  and  palsied.  It  could  not  perform, 
or  compel  the  performance  of  the  duties  required  by  the  law  of  nations. 
It  would  be  a  sovereign  without  any  solid  attribute  of  sovereignty ; 
and  move  in  vincuiit  only  to  betray  its  imbecility.  Even  under  tiie 
confederation,  the  power  to  decide  upon  questions  of  capture  and 
prize  was  exclusively  conferred  in  the  last  resort  upon  the  national 


1  Le  Ona  t.  E<kn,  Doug.  K.  594 ;  Zi'nrfs  v.  RdBtg,  Doog.  R.  613,  nota;  L-Ini-incille, 
I  Wheat.  R.  33S;  The  EOrdla,  4  Wheat.  B.  398 ;  Bingham  t.  Giiot,  3  Dall.  19 ;  La 
Amitlad  de  Sua,  5  Wheat.  B.  385  ;  1  Kent's  Comm.  Lect.  IT,  p.  334,  (Sd  Gdition, 
p.  396.) 
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coart  of  appeala.^  But  like  all  other  povers  conferred  hj  tti&t  inatra- 
ment,  it  was  totally  disregarded,  whereyer  it  interfered  with  atate 
poUoj,  or  with  eztensive  popular  interests.  We  have  seen,  that  the 
sentences  of  the  national  prize  court  of  appeals  were  treated  as  mere 
nullities ;  and  were  incapable  of  being  enforced,  until  after  the  esta- 
blishment of  the  present  constitution.^  The  same  reasomng,  which 
oonducta  na  to  the  conclusion,  that  the  national  courts  ought  to  have 
jurisdiction  of  this  class  of  admiralty  cases,  conducts  us  equally  to  the 
concluaion,  that,  to  be  effectual  for  the  administration  of  international 
justice,  it  ought  to  be  exclusive.  And  accordingly  It  has  been  con- 
stantly held,  tliat  this  jurisdiction  is  escluuve  in  tha  courts  of  the 
United  States.^ 

§  1669.  The  otiier  branch  of  admiraJfy  jurisdiction,  dependent 
upon  locality,  respects  civil  acts,  torts,  and  injuries  done  on  the  sea, 
or  (\a  certain  cases}  on  waters  of  the  sea,  where  the  tide  ebbs  and 
flows,  without  any  clum  of  exercbing  the  rights  of  war.  Such  are 
cases  of  assaults,  and  other  personal  injuries ;  cases  of  collision,  or 
running  of  ships  against  each  other ;  cases  of  spoliation  and  damage, 
(as  they  are  technically  called,)  such  as  illegal  seizures,  or  depredar 
tious  upon  property ;  cases  of  illegal  dispossession,  or  withholding  pos- 
session from  the  owners  of  ships,  commonly  called  possessory  suits ; 
oases  of  seizures  under  municipal  authority  for  supposed  breaches  of 
revenue,  or  other  prohibitory  laws ;  and  cases  of  salvage  for  merito- 
rious services  performed  in  saving  property,  whether  derelict,  or 
wrecked,  or  captured,  or  otherwise  in  imminent  hazard  from  extraordi- 
naiy  perils.* 


V.  Canon,  4  Cnmch,  S;  anit, 
vol.  i. 

'  See  Manin  t.  Uanter,  1  Wheat.  H.  34S,  337 ;  Witted  Siatai  T.  Ba'ani,  3  Wheat.  R. 
3BTi  Houston  T.Moore,  5  Wheat  B.  49;  Opden  t,  Sotmrferj,  12  Wheat.  R.  278;  1  Kent's 
Comm.  Lef t.  17,  p.  330  to  337,  (Zd  edition,  p.  353  to  360.) 

•  See  La  Teni/aince,  3  DbU.  R.  S97 ;  Martin  v.  Hunter,  1  WheU.  R.  335,  337 ;  Tlie 
Sarah,  8  Wheat.  R.  391,  394 ;  M'DowuigA  v.  Dannay,  3  DalL  R.  182  j  The  Bhireau, 
a  Crunch,  249  i  J7ie  AmiabU  Nancy,  3  WheaL  B.  646 ;  The  General  SmUh,  4  Wlieat.  R. 
438;  Bou  y.  Hintely,  *  Cran!ii,U\  ;  Monro  v.  Almeida,  10  Wheat  B.  473;  Tke  ApoOtm, 
9  Wheat.  R.  362;  The  Marianna  Flora,  U  Wheat.  B.  1,43;  TKitFohus,  2  Bob.  R.S45; 
The  Thames,  5  Rob.  E.  345 ;  Tfe  St  Juan  BaptiOa,  S  Bob.  H.  33, 40, 41  j  Abbott  on 
Shipping,  F.  2,  ch.  4,  note  to  American  edition,  1839,  p.  133, 138;  The  Dundee,  1  Hagg. 
AdQi.R.  109;  7i^  ifucien,  4  Bob.  R.  73;  1  Kent's  Comm.Lect.  IT,  p.343  to352,  (2d 
edition,  p.  36610  377);  2U  Agineonri,  I  Hagg.  B.371. 
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§  1670.  It  ia  obyioos,  that  this  class  of  cases  has,  or  may  have,  an 
intimate  relation  to  the  rights  and  datJes  of  foreigners  in  navigation  and 
maritime  commerce.  It  may  materiall;  affect  oar  intercourse  vrith  fo- 
reign states ;  and  raise  man;  questions  of  intemalJonal  law,  not  merely 
touching  private  claims,  but  national  sovereignty,  and  national  recipro- 
city. Thus,  for  instance,  if  a  collision  should  take  place  at  sea 
between  an  American  and  a  foreign  ship,  many  imporiiant  questions  ot 
public  law  might  be  conueoted  with  its  just  decision ;  for  it  is  obvious, 
that  it  could  not  be  governed  by  the  mere  municipal  law  of  either 
country.  So,  if  a  case  of  recapture,  or  other  salvage  service  per- 
formed to  a  foreign  ship,  should  occur,  it  mnst  be  decided  by  the 
general  principles  of  maritime  law,  and  the  doctrines  of  national  reu- 
procity.  Where  a  recaptore  is  made  of  a  friendly  ship  from  the 
hands  of  ita  enemy,  the  general  doctrine  now  establiihed  is,  to  restore 
it  upon  salvage,  if  the  foreign  country  to  which  it  belongs,  adopts  a 
reciprocal  rule ;  or  to  condemn  it  to  the  recaptors,  if  the  like  rule  is 
adopted  in  the  foreign  country.  And  in  other  cases  of  salvage  the 
doctrines  of  international  and  maritime  law  come  into  fiill  activity, 
rather  than  those  of  any  mer«  municipal  oode.^  There  ie,  therefore, 
a  peculiar  fitness  in  appropriating  this  class  of  oases  to  the  national 
tribunals;  since  they  will  be  more  likely  to  be  there  decided  upon 
large  and  comprehenmTO  principles,  and  to  receive  a  more  uniform 
adjudication ;  and  thus  to  become  more  satisfiictory  to  foreigueis. 

^  1671.  The  renuumng  class  respects  contraota,  cltuma,  and  ser- 
vices  purely  maritime.  Among  these  are  the  dums  of  material-mea 
and  others  for  repairs  and  outfits  of  ships  belon^g  to  foreign  nations, 
or  to  other  states  ;  ^  bottomry  bonds  for  moneys  lent  to  ships  in  foreign 
ports  to  relieve  thrar  Stresses,  and  enable  them  to  complete  -their 
voyages  ; '  snrveys  of  vessels  damaged  by  perils  of  Uie  seas ;  *  jnlot- 


I  3V  Santa  Cruz,l  Rob.  S.  ftO;  7^  &»  Frahciico,  I  Edw.B.  ITS;  TieAMau, 
9  Cnuid],  £44 ;  2  Wheat.  R.  App.  40  lo  45;  Abbott  on  Shipping,  (Amar.  edit  18S9,) 
F.  3,  cb.  10,  p.  397,  41T,  439. 

•  TfieSt.JafadeC»ba,9VnuaLR.tO»,i\6;  The  Jmora,  I  Whmt.  B.  lOi. 
'  71u  Amm,  1  WbeU.  B.  9e. 

•  Jamny  r.  CUmMa  Litanmee  Company,  10  Wheat  B.  419, 416, 41S.  Among  mj 
manucripb  i*  ilie  copy  of  «  4eci««  of  coodemnuion  of  »  tcmoI  u  Boitott  b;  the  Vke- 
AdBiiiml(7ilheT«Mep«lilk>iit  of  mwlerandft  (array,  that  lbs  WH  nnfit  (orepkii.  lite 
dea«e  wa*  made  in  1 745  by  Jndge  Andiinn^. 
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age  on  the  hi^  seaa ; '  and  saita  for  mariner's  wages.'  These, 
indeed,  often  arise  in  the  conrse  of  the  commerce  and  navigation  of 
the  United  States  ;  and  seem  emphatically  to  belong,  as  incidents,  to 
the  power  to  regnlate  commerce.  But  they  may  also  a&ect  the  com- 
merce and  navigation  of  foreign  nations.  Repairs  may  be  done,  and 
supplies  furnished  to  foreign  ships ;  money  may  be  lent  on  foreign 
bottoms ;  pilotage  and  mariners'  wages  may  become  due  in  voyages  in 
foreign  employment ;  and  in  such  cases  the  general  maritime  law  ena- 
bles the  courts  of  admiralty  to  administer  a  wholesome  and  prompt 
jnstjce.'  Indeed,  in  many  of  these  cases,  as  the  courts  of  admiralty 
entertain  suite  in  rem,  as  well  as  in  perionam,  they  are  often  the  only 
courts,  in  which  an  effectual  redress  can  be  afibrded,  especially  when 
it  is  desirable  to  enforce  a  specific  maritime  Iien> 

§  1672.  So  that  we  see  tbe  admiralty  jurisdic^on  naturally  contiecta 
itself  on  the  one  hand,  witb  our  diplomatic  relations  and  duties  to  for- 
eign nations  and  their  subjects,  and  on  the  other  hand^  with  Qie  great 
interests  of  navi^tion  and  commerce,  foreign  and  domestic.^  There 
is,  then,  a  peculiar  wisdom  in  giving  to  the  national  goremment  a 
jnrisdiction  of  tbis  sort,  which  cannot  be  wieMed  except  for  the  general 
good,  and  which  multiplies  the  securities  tot  the  public  peace  abroad, 
and  gives  to  commerce  and  navigation  the  most  encourag^g  support 
at  home.  It  may  be  added,  ttiat  in  many  of  tiie  cases  included  in 
these  latter  classes,  the  same  reasons  do  not  exist  as  in  cases  of  prize, 
for  an  ezclofflve  jorisdiction;  and,  therefore,  whenever  the  common 
law  is  competent  to  give  a  remedy  in  the  state  courts,  they  may 


■  7Sa  Ame,  1  HoMD'a  B.  fiOS. 

*  ITie  Thomai  Jeffmcm,  10  Wheiit.  R.  4!B. 

>  The  TiBo  Friauh,  1  Bob.R-STli  TheJIdata,4  H*b.  R.S;  The  Jacob,*  Sob.  B. 
MS ;  The  Graiiiadine,  S  Rob.  B.  Slo ;  Tlie  Faamriie,  S  Rob.  R.  233 ;  Abbott  on  8Mp- 
ptDg,  P.  a,  ch.  3,  p.  lis,  StoiT'i  note;  Id.  F.  4,  (±.  *;  The  Aunirn,  1  WbeaL  R.  K. 

*  Manny.  Almeida,  10  yfiie*tR.A73;  The  Merina,  9  WheM.  H.  391,416,  *n ;  Tit 
Gtraral  Smith,  4  y/heaLlL. 438;  The  ThomatJtJinon,  10  Wheal.  11.436-,  Sheppard  t. 
Jiylor,  5  Peten'M  Snp.  C.  R.  675;  1  Kent's  Comm.  Lect.  17,p.  353  to  354,  (Sd  edition, 
p.  378  to  381 );  2  Broim'i  Adm.  Law,  qh.  71. 

*  "  Tho  (dniuslty  juriadiction,"  laid  tbe  Bnpmne  court  in  ■  celebrated  caae,  "  em- 
braces all  qaeiCioDS  of  priie  and  lalvBge,  in  tbe  correct  adjudication  of  which  fbreign 
nktioni  ara  deeply  inteteat«d.  It  embraces  aUo  maritime  torts,  contracts,  and  offences, 
in  which  the  principles  of  the  Itiw  and  comity  of  nations  often  form  an  esBential  inquiry. 
All  Ibese  caMS,  tben,  enter  into  the  national  policy,  affect  the  national  tigfali,  and  may 
compromit  the  natioaal  sOTenigiity."    jfartia  t.  Btmter,  I  Wheat.  R.3S5. 
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retain  their  accnstomed  coQcoireat  juriadictjoB  in  the  administratioa 
of  it.» 

§  1673.  We  hare  been  thus  &r  considering  the  admiralty  and  mari- 
time jurisdictjon  in  civil  cases  only.  But  it  also  embraces  all  public 
offences  comimtted  on  the  high  seas,  and  in  creeks,  havens,  basins, 
fuid  bays  within  the  ebb  and  flow  of  the  tide,  at  least  in  such  as  are 
out  of  the  body  of  any  county  of  a  state.  In  feese  places  the  juris- 
dictioti  of  the  courts  of  admiralty  over  offences  is  exclusive ;  for  that 
of  the  courts  of  common  law  is  limited  to  such  offences  as  are  comnut- 
ted  within  the  body  of  some  county.  And  on  the  seacoast  there  is  an 
alternate  or  divided  jurisdiction  of  the  courts  of  common  law  and 
admiralty,  in  places  between  high  and  low  water  mark,  the  former 
having  juris<Uction  when  and  as  far  as  the  tide  ia  out,  and  the  latter 


'  Mr.  Chancellor  Keot  and  Mr.  Rawle  uem  to  think,*  that  lh«  admiral^  jniisdiclioii, 
given  bj  the  conititntioD,  ii  in  all  cas«s  nacessarilj  exclnsiTe.  Bat  it  is  believed  that 
this  opinioD  ia  fonnded  In  a  miatake.  It  ia  exdmive  in  all  msttcn  of  prize,  for  the 
rea«on  that  at  the  common  law  this  jnrisdlcdon  i>  vMled  is  the  courts  of  admiral^,  (o 
the  exclasion  of  the  conrta  of  common  Uw.  Bnt  in  cmm»  where  the  jorisdlction  of  the 
courts  of  common  law  and  the  admiralty  »re  coQcnrrent,  (u  in  fasea  of  posseasor;  anila, 
maiinera'a  wages,  and  marine  torts,)  there  is  nothing  in  the  conatitntioD,  neceBBsriij  lead- 
ing to  the  conclusion  that  the  jariadiction  was  intended  to  be  exclBsive;  and  there  ia  as 
little  gtonnd  upon  general  reason  to  contend  tot  it-  The  reaaomible  interpretation  of  the 
coostinilion  wonld  seem  to  be,  that  it  conferred  on  the  national  jndjciorj  the  admiralty 
and  maritime  jarisdictioa,  exactlj  according  to  the  nature,  aod  extent,  and  modiOcatioiu 
in  which  it  existed  in  the  jnriapmdence  of  tJie  common  law.  Where  the  jarisdiclioD  was 
exelasi  ve,  it  remained  so ;  where  it  wae  concnrrent,  it  temained  so.  Hence  the  states  conld 
have  ao  right  to  Create  courts  of  admiralty, aa  auch,  or  to  confer  on  their  own  coarts  the 
cognizance  of  auch  cases  as  were  exclusivelj  cognizable  in  admiraltj  courts.  Bnt  the 
states  might  well  retain  and  exercise  the  jurisdiction  in  cases  of  which  the  cognizance 
wa*  previously  concnrrent  in  the  courts  of  common  law.  Tfaia  latter  class  of  cases  can 
be  no  more  deemed  casea  of  admiraltj  and  maritime  jurisdiction,  than  cases  of  common 
lawjorisdiction.  The  jadicloiy  act  of  ITB9,  ch.  20,  f  9,  has  maoifestlj  proceeded  npon 
this  enppoaition;  for  while  it  has  conferred  on  the  district  courts,  "exclusive  ori^al 
cognisance  of  all  dril  causes  of  admiraltj  and  maritime  jurisdiction,"  it  bas  at  the  same 
lime  saved  "  to  the  snitois  in  all  cases  the  right  of  a  common  law  remedy,  where  £be 
common  law  is  competent  to  give  it."  We  shall,  hereafter,  have  occasion  to  consider 
more  at  large  in  what  caaes  there  is  a  concurrent  jurisdiction  in  the  national  and  state 
conrts.  Hr.  Chancellor  Kent  in  his  third  edilion  of  his  Commentaries,  more  than  inti- 
mates that  there  is  a  discrepancy  between  the  doctrine  here  staled  and  that  stated  in 
Martin  r.  Hunler,  in  1  Wheat.  B.  333  to  337.  I  am  not  prepared  to  admit  this.  In 
p.  337,  the  very  coucnrrency  of  jurisdiction  in  the  ataie  conrta  in  some  cases  is  asserted. 
See/)«i,^1751,175a,17S3,lTB4.    [Seealso  Waring  v.  Clarke,  6  Eowni,  6  S.C.R.Ui.] 
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vbea  and  as  for  as  tiie  tide  is  in,  uique  ad  filum  aqtus,  or  to  higji 
wat«r  mark.1  This  criminal  jurisdiction  of  the  admir^ty  is  tiierefore 
exclusively  vested  in  the  national  government,  sad  may  be  exercised 
over  such  crimes  and  offences  as  congress  may,  &om  time  to  time,  dele- 
gate to  the  cognizance  of  the  national  courts.*  The  propriety  of  vest- 
ing this  criminal  jurisdiction  in  the  national  government  depends  upon 
the  same  reasoung,  and  is  established  by  the  same  general  considera- 
tions, as  have  been  already  suggested  in  regud  to  civil  cases.  It  is 
essentially  connected  trith  the  due  regulation  and  protection  of  onr 
commerce  and  navigation  on  tlie  high  seas,  and  mth  onr  rights  and 
duties  in  regard  to  foreign  nations,  and  their  subjects  in  the  exercise  of 
common  sovereignty  on  the  ocean.  The  states,  as  such,  are  not  hnovrn 
in  our  intercourse  with  foreign  nations,  and  not  recognized  as  common 
sovereigns  on  the  ocean.  And  if  they  were  penmtted  to  exercise 
criminal  or  civil  Jurisdiction  thereon,  tiiere  would  be  endless  embar- 
rassments arising  from  the  conflict  of  their  laws,  and  the  most  serious 
dangers  of  perpetual  controversiea  with  foreiga  nations.  In  short,  the 
peace  of  the  union  would  be  constantly  put  at  hazard  by  acts  over 
which  it  bad  no  control,  and  by  assertions  of  right  which  it  might 
wholly  disclaim.^ 


'  Conilable'B  cme,  S  Co- K.  106;  S  Inatit.Sl;  1  Black.  Camm.  110;  EateinHarg. 
Law  Tracts,  pt.  1,  cli.Sj  ld.ch.4,  p.  10, 12,pt.  a,cb.  7,p.B8i  a  Hala,  P.  C.  p,  13,tc.; 
64  Com.  Dig.  Navigalion,  A.  &  B.;  Id.  Admirally,  E.  J.  [  Vnilrd  Stales  v.  GnA, 
S  Mason's  R.  290 ;  1  Kent's  Comm.  Lect.  17,  p.  337  to  343,  [3d  edition,  p.  360  to  365} ; 
tMUfd  Suua  V.  Bevans,  3  Wlieat.  R.  336 ;  Id.  357 ;  Mr.  WbeatOD's  notes,  357,  361, 365, 
366,  368,  369  ;  Beeve's  case,  2  Leach.  Cir.  Gas.  1093,  [4th  edition] ;  Rjbd  &  Buss.  Cal. 
!43 ;  4  Tncker's  Black.  Comm.  App.  7.  [See  also  Vmled  Slata  t.  Owmia,  IS  Peters, 
S.  C.  R.  72;  Waring  v.  Ctarht,  5  Howan],  S.  C.  R.  464,  where  this  doob-infl  is  predselj 
enunciated.] 

•  United  Stalet  y.  Bevam,  3  Wheat.  R.  3S6,  388  to  389|  4  Elliot's  Deb.  290,  891; 
1  Rent's  Comm.  LecL  16,  p.  319,  390,  {3d  edit.  p.  339,  340) ;  Lect.  17,  p.  337,  (Sd  edit. 
p.  360.) 

'  It  has  been  made  a  question  whether  the  admiralty  jurisdiction  can  be  exercised 
within  the  tenitories  of  the  United  Stales  L;  the  judges  of  the  territorial  courts, 
^pointed  under  the  tecritorial  KOTenuuenls,  as  thej  are  appointed  for  a  limited  tenn 
only,  and  not  daring  good  behavior.  The  decision  has  been  in  favor  of  the  jurisdiction, 
npon  the  grotlad  [already  saggestcd)  that  congress  have  the  exclusive  power  to  regulate 
such  territories  as  they  may  choose ;  and  the;  may  confer  on  the  territorial  government 
»neh  legislative  powen  as  they  may  choose.  The  conrfi  appointed  in  snch  territories 
are  not  constitutional  courts,  in  which  jadicial  powers  conferred  by  conatitntion  on  the 
^nenl  goTerameot  can  be  deponled.  They  an  merely  legislatiYe  courts,  and  the 
jorisdiction  with  which  they  are  inrealtd,  is  not  ■  part  of  the  jadicial  power  defined  in 
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§  1674.  The  next  olaQse  extends  the  jadicial  power  "  to  coatrover- 
aieB  to  which  the  United  States  shall  be  a  party."  ^  It  soarcelj  aeems 
possible  to  raise  a  reasonable  doubt,  as  to  the  propriety  of  gifing  to 
th«  national  courts  jurisdiction  of  oases  in  which  the  United  States  are 
a  party .^  It  would  he  a  perfect  novelty  u  the  history  of  national 
jurisprudence,  as  well  as  of  public  law,  that  a  sorereiga  had  no  author 
ity  to  sue  in  his  own  courts.  Unless  tliis  power  were  given  to  the 
United  States,  the  enforcement  of  all  their  rights,  powers,  contracts, 
and  privileges  in  their  sovereign  capacity  would  be  at  the  mercy  of  the 
states.  They  must  be  enforced,  if  at  all,  in  the  state  tribunals.  And 
there  would  not  only  not  be  any  oompulsoi^y  power  over  those  courts 
to  perform  such  functioDS,  but  (here  would  not  be  any  means  of  pro- 
ducing uniformity  in  their  decisions.  A  sovereign  without  the  means 
of  enforcing  civil  rights,  or  compelling  the  performance,  either  civilly 
or  criminally  of  pnbUo  duties  on  the  part  of  the  oitisens,  would  be  a 
most  extraordinary  anomaly.  It  would  prostrate  the  union  at  the  feet 
of  tiie  states.  It  would  compel  the  national  goremment  to  become  a 
sapplicant  for  justice  before  the  judicature  of  those  who  were  by  oilier 
parts  of  the  constitution  placed  in  subordioatioD  to  it.' 


the  dJid  utide  of  the  eooBtftnlioiL    The  Jjiuricaii  Intunaet   Oampata/  i.   Ctmttr, 
I  Fel«n'i  Sup  B.  Gil. 

■  Hr.  Tucker  distinguulies  between  the  "  caseg,"  need  m  the  preceding  clunica,  mnd 
the  word  "contrOTenio"  here  used.  The  farmer  be  deems  to  include  nil  anits,  criminal 
ae  well  ai  ciTil.  The  Utter  h  ioclading  auch  onlj  aa  u«  of  a  civil  natim.  Ai  hen 
applied,  controreniw  "  aeem  "  (eays  he)  "  partjcalaiij  spproprialed  to  luch  diipntea  m 
might  arise  between  the  United  States  and  any  one  or  more  stales  respecCiag  temlocial 
or  fiscal  mstters,  or  between  the  United  Stales  and  tbelrdebtors,  contractors,  and  agent*. 
This  coDstmction  is  conflnoed  by  the  application  of  the  word  in  the  eniuing  clanse*, 
where  it  evidenllj  refers  to  dispntea  of  a  ciril  natnre  onlj,  snch  for  example  as  ma; 
arise  between  two  or  more  states,  or  between  citiiens  of  different  states,  or  belweeo  a 
tMe  and  the  ciliieni  of  another  state,"  &c.  1  Tncker'i  Bla^,  Comm.  App.  130,  4S1. 
Mr.  Jnatice  Iredell,  in  his  opinion  in  ChUhdm  v.  Georyia,  S  DaE  K.  419,  M\ ,  43a,  gixes 
the  same  construction  to  the  word  "  controToreies,"  confining  it  to  snch  as  ore  of  a  dTil 

In  the  oripnal  draft  of  the  coastitntion,  this  claose,  "  controTeraiea  to  which  the 
United  States  shall  be  a  part;,"  was  omitted.  It  was  added  afterwarda  withont  aiij 
^tparent  objeetkin.    Journal  of  Convention,  336,  397,  S98. 

■  The  Federalist,  No.  SO;  3  Elliot's  Debates,  330,  381.  See  aim  3  Elliot's  Deb.980, 
3S3,  384,  389,  390, 400,  404. 

'  Hr.  Sergeant  in  his  Introdnction  to  bii  work  on  Conititntional  Law,  has  abondantlj 
shown  the  miechief  of  tochawantof  poweinndertbeconfedeiatkin.  See  Seig.  Coart. 
L«w,  Introd.  p.  IS  to  18. 

TOL.  ir.  SS 
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§  1675.  It  is  obserrable,  that  Hx  laogvage  xued  does  not  confer 
upon  any  coart  cogmsaaoe  of  all  oontrorer^es  to  vhich  the  Uuted 
States  shall  be  a  party,  bo  as  to  justify  a  suit  to  be  brought  against 
tiw  United  States  irithont  the  ooosent  of  congress.  And  the  language 
was  doubtless  thufi  guardedly  mtrodnced  for  the  puipose  of  avoiding 
any  such  concludon.  It  is  a  known  maziBi,  justified  by  the  general 
sense  and  practice  of  mankind,  and  recognized  in  tiie  law  of  nations, 
ihat  it  is  inherent  in  the  natare  of  sovereignty  not  to  be  amenable  to 
the  suit  of  arty  private  person  vitiioat  its  own  c(H»ent,i  This  exemp- 
tion is  an  attribute  of  sovereignty,  beUmging  to  evety  state  in  the 
onion ;  and  was  designedly  retained  by  the  national  government.^ 
The  inconvenience  of  subjecting  the  government  to  perpetual  suits,  as 
a  matter  of  right,  at  tiie  will  of  any  oitizeo,  for  any  real  or  supposed 
clum  or  grievance,  was  deemed  fiu-  greater  than  any  po«tive  injury 
tiiat  oonld  be  snstwned  by  any  atJEcn  by  tiie  delay  or  refusal  of  joa- 
tice.  Indeed,  it  was  presnmed,  that  it  never  wonld  be  the  it^erest  or 
inolinatimi  of  a  wise  government  to  withhold  justice  from  any  citizen. 
^d  the  difficulties  of  goar^g  itself  against  fraudulent  clums,  and 
embarrassing  and  stale  controvernes,  were  believed  far  to  ontwei^ 
any  mere  theoretical  advantages  to  be  derived  from  any  attempt  to 
provide  a  system  for  the  administration  of  universal  justice. 

§  1676.  It  may  be  a^ed,  then,  wbetber  the  citisens  of  the  United 
States  are  wholly  destitute  of  remedy,  in  case  the  national  government 
f^onld  invade  their  rights,  either  by  private  injustice  and  injuries,  or 
by  public  oppresaon  ?  To  this  it  may  be  answered,  that  in  a  general 
sense  there  is  a  remedy  in  both  oases.  In  regard  to  public  oppreswoiu, 
the  whole  structure  of  the  government  is  so  organized,  as  to  afford  tiie 
means  of  redress,  by  enabling  the  people  to  remove  public  functiona- 
ries who  abuse  their  trust,  and  to  substitute  others  more  faithlul  and 
more  honest,  in  their  stead.  If  the  oppresuon  be  in  the  exercise  of 
powers  clearly  constitutional,  and  the  people  refuse  to  interfere  m  this 
manner,  then,  indeed,  tiie  party  must  submit  to  the  wrong,  as  beyond 


I  The  Fedenljit,  No.  81.  &m  CUtAofai  t.  Gtorgh,  i  Dall.  B.  419,  4TB  ;  8.  C. 
2  Peten's  Cond.  E.  639,  674  ;  1  Blmck.  Comm.  S41  to  243;  Caisu  v.  Vtryinia,i  WhtU. 
B.380;  Id.411,4ia. 

*  Mr.  Locke  BtreanonBlj  contends  tor  tbii  czemption  of  tbe  ■orerdgn  from  judicial 
■mnnabUity;  ud  in  thii,  he  doM  bat  follow  out  the  doctrinea  of  PufFendorf,  and  oCher 
«ritan  on  the  l&w  of  nidoni.  8ae  Lode  on  Gorenuneat,  Pt.  S, }  ao&  j  Fnffeodoifs 
Law  of  Hsbm  and  NationB,  B.  8,  ch.  lO,-  Vattel,  B.  1,  ch.  4,  S  49,  SO. 
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Ae  ntch  of  all  human  power  ;  for  how  ean  th«  people  themselveB,  in 
their  oollecliTe  c^Mcitj,  be  oompeUed  to  do  joatioe,  and  to  vindicate 
tilie  rights  of  those  who  are  sabjeoted  to  dieir  sovereign  control  ?  ^  If 
the  oppressHn  be  in  the  exercise  of  nnconatitutjon&l  powers,  then  the 
functionariee  who  wield  them,  are  wneiMble  for  their  injurious  acts  to 
the  jo^cial  trtbnnab  of  the  country,  at  the  eiut  of  the  oppreseed. 

§  1677.  As  to  privato  injustice  and  injuries,  they  may  regard  either 
tlie  rights  of  property  or  tlie  rights  of  contract ;  for  the  national 
government  is  per  le  incapable  of  any  merely  personal  wrong,  such  ai 
an  assault  and  battery,  or  other  personal  violence.  In  regard  to  pro- 
perty, die  remedy  for  injuries  lies  ^unst  the  immediate  perpetnton, 
who  may  be  sued,  and  cannot  shelter  thenselves  under  any  imag^ed 
iminanity  of  the  government  fitm  due  responsibility.'  If,  therefore, 
any  agent  of  the  government  shall  unjustly  invade  the  property  of  a 
citizen  nnder  color  of  a  pablic  authority,  he  must,  like  every  other 
violator  of  the  laws,  respond  in  damages.  Gases,  indeed,  may  ocoor, 
ia  which  he  may  not  always  have  an  adequate  redress  witliont  some 
legislation  by  congress.  As,  for  example,  in  places  ceded  to  the 
United  States,  and  over  which  they  have  an  cxclumve  jurisdictim,  if 
the  real  estate  is  taken  withoat,  or  agaJOBt  lawful  authority.  Here  he 
nnst  rely  on  the  justice  of  congress,  or  of  the  executive  department. 
The  greatest  difficulty  arises  in  regard  to  tl>e  contracts  of  tiie  natiimal 
government ;  for,  as  they  cannot  be  sued  without  their  own  consent, 
and  as  their  agents  are  not  responsible  upon  any  such  c(»itractfl  when 
lawfully  made,  Uie  only  redress  which  can  be  obtained,  must  be  by  the 
instrnmentahty  of  congress,  either  in  providing  (as  they  may)  tut 
siuts  in  the  common  courts  of  justice  to  establish  sacfa  clums  by  a 
general  law,  or  by  a  special  act  for  the  relief  of  the  partkolar  par^. 
In  each  case,  however,  the  redress  depends  solely  upon  the  legjslatire 
department,  and  cannot  be  administered  except  through  its  &vor. 
The  remedy  is  by  an  appeal  to  the  justice  of  the  nation  in  that  forom, 
and  not  in  any  court  of  justice,  as  matter  of  right. 

J  1678.  It  has  been  sometimes  thought,  that  this  is  a  serious  defect 
in  the  organizaticm  of  the  judicial  department  of  the  national  govern- 
ment.   It  is  not,  however,  an  olijection  to  the  constitution  itself ;  bat 


■  8«e  on  this  anbieet,  1  Black.  Comm.  343,  34B. 

*  See  BogI  t.  Gdum,  3  WbeM.  S.  MS  ;  OAont  t.  Bank  of  United  StaUt,  i 
E.  736 ;  Mariury  v.  Madmrn,  1  Cnoch,  137, 164,  IC5 )  3  Black.  Comm.  SSS. 
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it  lies,  if  at  all,  agtunst  congress,  for  not  having  prorided,  (as  it  is 
clearly  within  their  constitational  authorit/  to  do,)  an  adequate  remedy 
for  all  private  grievances  of  this  sort,  in  the  courts  of  the  United 
States.  In  this  respect,  there  is  a  marked  contrast  between  the  actual 
right  and  practice  of  redress  in  the  national  government,  as  well  as  in 
moet  of  the  state  governments,  and  the  right  and  practice  maintained 
under  the  British  constitution.  In  England,  if  6nj  person  has,  in 
p<»nt  of  property,  a  just  demand  upon  tiie  king,  he  may  petition  him 
in  luB  court  of  chancery  (by  what  is  called  a  petition  of  right)  where 
the  chancellor  will  administer  right,  theoretically  as  a  matter  of  grace, 
and  not  upon  compulsion  ;  ^  but  in  fact,  as  a  matter  of  constitutional 
duty.  No  such  judicial  procedmg  is  reco^ized  as  existing  in  any 
state  of  this  union,  as  matter  of  constitutional  right,  to  enforce  any 
clum  or  debt  agiunst  a  state.  In  the  few  cases  in  which  it  exists,  it 
is  matter  of  le^slative  enactment.'  Congress  have  never  yet  acted 
upon  the  subject  so  as  to  g^ve  judicial  redr^e  for  any  oon-falfilment  of 
contracts  by  the  national  government.  Cases  of  the  most  cruel  hard- 
ship and  intolerable  delay  have  already  occurred,  in  which  meritorious 
creditors  have  been  reduced  to  grievous  suffering,  and  sometimes  to 
absolute  ruin,  by  the  tardiness  of  a  justice,  which  has  been  yielded  only 
after  tlie  humble  BupplicatiwiB  of  many  years  before  the  le^slature. 
One  can  scarcely  refirain  from  uiutbg  in  die  suggestion  of  a  leaned 
commentator,  that  in  ttus  regard  tiie  constitutions,  both  of  the  national 
and  Btat«  govenunents,  stand  in  need  of  some  reform,  to  quicken  the 
legislative  action  in  the  administration  of  justice ;  and,  that  some  mode 
ought  to  be  pronded,  by  which  a  pecunia^  right  agtunst  a  state,  or 
agfunst  the  United  States,  might  be  aacertiuned,  and  established  by 
the  judicial  sentence  of  some  court ;  and  when  so  ascerttuned  and 
established,  the  payment  might  be  enforced  from  the  national  treasuiy 


>  1  Black.  Comm.  243;  Coma's  Dig.  Prensative,  D.  T8  to  D.  S5;  Tbe  Butker's 
cue,  1  Freemfto,  R.331iS.  C.aHod.S9;  II  HargSute  Trials,  137;  Skimier'e  B.  601 ; 
3  Doll.  R.  437  to  MS  ;  8.  C.  9  FetATs's  Cond.  R.  642  to  646.  But  Ke  Matitaih  v.  HaUi- 
maad,  1  T.  R.  172,  176,177.      . 

*  A  init  agBimt  tbe  BUUe  hu  been  allowed  in  Virgiaia*  and  Marjland,  aod  Mme 
other  itoteB  b/itatule.  Bat  it  is  intimated  that,  even  when  jadgmcDt  has  passed  in  favor 
of  the  claimant,  be  has  lome^mes  receired  no  Bnbstaniiol  benefit  ttmn  (be  judgment, 
flmrn  the  omission  of  the  leglslatore  to  provide  suitable  funds,  or  to  make  saitoble  appio- 
piiitions  to  dischaige  the  debt.    1  Tucker's  Black.  Comm.  App.  352. 

•lTiBket>(BliKk.Ooiiuii.lH3,iiolcs(S)j  CUdWvv.  Owyia.a  Dill.  R.41S,  434,  43S. 
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by  aa  abaolate  approprutdon.^  Snrel;,  it  can  aSbrd  no  plewaat 
source  of  r«flection  to  an  American  cituen,  prond  of  his  rights  and 
,  privileges,  that  in  a  aKmanhj,  the  jadiciarj  is  clothed  yiitii  amide 
povers  to  give  redress  to  the  faomUest  snbjecb  in  a  matter  of  private 
contract,  or  property^  agunat  the  crown  ;  and,  that  in  a  :^epublic  there 
is  an  utter  denial  of  jnatice,  in  such  cases,  to  anj  citizen  through  tbe 
instmmentalt^  of  any  jadicial  process.  He  may  complun,  bat  he 
cannot  cnnpel  a  hearing.  The  repntdio  enjoys  a  despotic  sovereignty 
to  act,  or  refiise,  as  it  may  please  ;  and  is  placed  beyond  the  reach  <il 
law.  The  monarch  bowe  to  the  law,  lud  a  compelled  to  yield  his  pro- 
rogative  at  tlie  footstool  of  jnst^oe.' 

§  1679.  The  next  clause  extends  the  jnditaal  power  "  to  controver- 
"  nes  between  two  or  more  states ;  between  a  state  and  the  citizens  of 
"  another  state ;  between  citizens  of  difierent  states,  oltuming  lands 
"  under  grants  of  different  states ;  and  between  a  state  or  the 
"  dtizens  thereof,  and  foreign  states,  (utisens,  or  sabjecte."  Of 
these,  we  will  speak  in  their  order.  And,  first,  "  oontrovermes 
between  two  or  more  states."  ^  Tins  power  seems  to  be  essential 
to  the  preservation  (^  the  peace  of  the  onion.    *'  Sstory "  (says 


>  1  Tnt^.  BlBfk.  Comm.  App.  3BS. 

■  Mr.  Ch.  Juitice  Jaj,  m  hii  optmon  in  tbegnM  eweof  C^uialm't  ExtatUn  j.GmyU, 
3  Dall.  B.  414, 4Ti,  (S.  C.  aPetora'sCond.  R.S35,«74,)  Ukei  ■  diBtinctioa  between  iIm 
case  of  the  suabiliCjof  ■  gtate,  and  the  iiubilit;  of  the  United  Staiei,  by  a  ddieu  under 
tiie  conititDlioD,  ■ffirmmg  the  former  nod  denjing  tbe  latMr.  nil  reason  ii  Ana  stated : 
"In  all  ca«eiof  actions  agaiottatates,  or individii«lcltiiani,tfie  national  eoarti  are  rtp- 
poitediaaU  their  I^al  and  cooMittitioD^  pioceedinga  and  judgments,  bj  the  ann  of  tbe 
execntive  powers  of  the  United  States.  But  in  cases  of  actions  agoiiut  tbe  United 
States,  there  is  no  power  which  the  conrts  can  caD  to  their  aid.  From  this  diatincliOD, 
impottant  condnsioni  an  dedndble ;  and  tha^  place  the  caae  of  a  stale,  and  the  com  of 
the  United  Slotee,  in  a  Tery  diffennt  Tiew."  In  the  case  of  MaditaA  t.  Haldimaitd, 
{1  Tsnn  Reports,  ITS,)  Loid  Mansfiald  seemed  (o  intimate  great  doubt*,  whether  A 
petition  of  ligbt  wonld  lie  in  England  in  tnj  case,  except  of  a  prirale  debt  doe  from  the 
oowD,  and  not  for  debts  contracted  under  the  aaihorit;  of  pariiament.  Before  the  rero- 
Ittiaa,  ho  said,  "all  ttie  public  stippliee  were  given  to  Ae  king,  who,  in  his  indirldaal 
capadtjconDacted  for  all  expenses.  He  alone  had  the  dlapodtioii  of  the  pohUc  mofw;- 
Bnt  since  that  time,  die  sapjjiea  had  been  ^ipropriated  hj  parliament  to  partieiilar  jnr- 
poses;  aitdiioK,iiiioevtradBanctininii^firti€pii£ciajnet,irvMtatiifaMo/parliamait.'' 
'Id.176.  Bnt  se*  BnUer,  J.'s  opinion,  in  the  MUM  COM.  See  alao  Mr.  Jnstioe  IredetTi 
opinim  tn  CUibte  T.  Oin^,  1  Don.  K.  437  to  44». 

*  In  die  Bnt  diaft  of  the  constitBtion,  the  words  were  to  contnmniel  "  bMWMB  twe 
•r  more  ttatea,  txetfl  mcA  at  tiaU  ngard  tamlorj  or  jwudUtun.''    Tbe  ssceptkn  wm 
■nbfeqtwnlly  abukdoned.    Journal  of  ConTenticMi,  p.  SIS. 
38* 
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ttie  Federalist,')  **  gives  ns  a  horrid  piotore  of  the  disaensioQa  and 
privEite  wars,  which  dialracted  and  desolated  GennaDj,  prior  to  the 
institution  of  the  imperial  chamber  bj  Maximilian,  towards  the  close 
of  the  fifteenth  centary ;  and  informs  as  at  the  same  lime  of  the  TBAt 
indnence  of  that  institution,  in  appeasing  the  disorders,  and  establish- 
ing the  tranqnillltj  of  Uie  empire.  This  was  a  court  inrested  with 
authority  to  decide  finally  all  difierences  among  the  members  of  the 
Oonnanic  body."  ^  Bat  we  need  not  go  for  Ulostrations  to  t^e  history 
of  other  oouctries.  Oar  own  has  presented,  in  past  times,  abnndant 
proofs  of  the  irritating  effects  resnlttng  from  territorial  disputes,  and 
interfering  olums  of  boundary  between  the  states.  And  tiiere  are  yet 
oonbovernee  of  this  sort,  which  hare  brought  on  a  border  warfare,  at 
once  dangerooB  to  public  repose,  and  incompatible  with  the  pnUic 


1 1680.  Under  the  confederation,  authority  was  given  to  the 
national  government,  to  hear  and  determine,  (in  the  manner  pointed 
out  in  the  article,)  in  the  iast  resort,  on  appeal,  all  dispotes  and  differ- 
enoes  between  two  or  more  states  concerning  bouodary,  jonsdiction,  or 
any  other  cause  whatsoever.*  Before  the  adoption  of  this  instnunent, 
as  well  as  afterwards,  very  irritating  and  Texatious  controveraes 
ezisted  between  several  of  the  states,  in  respect  to  soil,  jorisdiction, 
and  boondary;  and  threatened  the  most  serious  pubUc  miBchie&.^ 
Some  of  these  controversies  were  heard  and  determined  by  the  court; 
of  oommisdoneis,  appointed  by  congress.  But,  notwithstanding  these 
adjudications,  the  conflict  was  muntamed  in  some  oases,  until  afler  the 
edtablishment  of  tiie  present  constitntion.' 

§  1681.  Before  the  revolution,  controversies  between  the  colonies, 
concerning  the  extent  of  their  rights  of  soil,  territory,  jurisdiction, 
and  boundary,  under  their  respective  charters,  were  beard  and  deter- 


■  The  FedmUiBt,  No.  SO. 

•  8m  alao  1  Kent's  Comm.  Lect  14,  p.  a7T,  378,  (Id  edition,  p.  295,  a9S) ;  1  Bobeit- 
wq'b  Charlea  V.  p.  1S3,  395,  S9T. 

*  See  Sergeant  on  CoDBI.  IntaxlBCtioD,  p.  II  to  16;  sElliot'iDeb.418. 


*  3EIUot'iDeb.  41S;  Sergeant  on  Conat.  Intmduclioi],  p.  11,  13, 13, 15, 16;  5  Jo«tm. 
ot  Congna,  4&S ;  7  Journ,  of  Congrta,  364 ;  B  Jonm.  of  Coogiew,  63 ;  9  Jonrn.  of 
Coogreaa,  64;  19  Jouin.  of  CongrMS,  10,  GS,ai9,  330,  330. 

<  .M»  Tort  T.  CbwuxricaC,  4  DaU.B.3;  f\,«ltr  r.  Liudtg,  S  DaU.R.41I;3  ElUM^ 
Deb.  361 ;  a  EUic^i  Deb.  418. 
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mioed  before  the  king  in  connoi),  vho  exercised  original  jurisdiction 
therein,  upon  the  principles  of  fendal  soTereiguty.^  This  jurisdictioB 
iras  often  practically  asserted,  as  in  the  case  ef  die  dispute  between 
Massachusetts  and  New  Hampshire,  decided  hj  the  privy  council,  in 
1679 ; '  and  in  the  case  of  tJie  dispute  between  New  Hunpehire  and 
New  York,  in  1764.'  Lord  Hardwicke  recogmzed  this  appellate 
jurisdiction  in  the  most  deliberate  manner,  in  the  great  case  of  Penn 
7.  Zord  Baltimore,*  The  same  necessity,  which  gave  rise  to  it  in  our 
colonial  state,  must  c(mtinae  to  operate  through  all  future  time.  Some 
tribunal  exercimng  such  auUiority,  is  essential  to  prevent  an  appeal  to 
the  sword  and  a  dissolution  of  the  goveimnent.  That  it  ought  to  be 
established  under  the  national,  rather  Uian  under  the  state  govern- 
ment ;  or,  to  speak  more  properly,  that  it  can  be  safely  established 
nnder  t^e  fbrmer  only,  would  seem  to  be  a  position  self-evident,  and 
requiring  no  reasoning  to  support  it.^  It  may  justly  be  presumed, 
that  under  the  national  government  in  all  controvernes  of  t^is  sort, 
the  decision  will  be  imptftially  made  according  to  the  principles  of 
justice ;  and  all  the  usual  and  most  effectual  precautions  are  ta^en  to 
secure  this  impartiality,  by  confiding  it  to  the  highest  judicial  tribo- 
nal.* 

§  1682.  Next ;  **  controverries  between  a  state  and  the  dtizens  oS 
"  another  state."  "  There  are  other  sources,"  says  the  Federalist,^ 
**  bemdes  interfering  claims  of  boundary,  from  which  bickerings  and 
animosities  may  spring  up  among  the  members  of  the  union.  To  some 
of  these  we  have  been  witnesses  in  the  course  of  our  past  experience. 
It  will  be  readily  conjectured,  that  I  allude  to  the  fraudulent  laws^ 
which  have  been  passed  in  too  many  of  the  states.  And  though  tlie 
proposed  constitution  establishes  particular  guards  against  the  repeti- 
tion of  those  instances,  which  have  hitherto  made  their  apppearanee ; 
yet  it  is  warrantable  to  apprehend  that  the  spirit  which  produced 
them  will  assume  new  shapes,  that  could  not  be  foreseen,  nor  specifi- 


■  1  BUck.  Comm.  231. 

■  jRte,ToLLt  SO  I  1  Chalm.Aiiii«lt,  489,490;  1  Ealch.Hi«t.319. 

*  S«rg«ai)t  OQ  ConiL  in  IntrodnctioD,  p-  S,  6 ;  3  Belknap's  Hiit.  of  Sew  Htmpshin, 
'  396,  App.  10. 

'  1  Vewy-.  R.  444. 

*  The  Fedenlin,  No.  89.    6e«  alao  the  remarkB  of  Hr.  Chief  Jnitke  Jfty,  oiK^  toL  i. 
t489,iio(e;  S Elliot'* BebalM, 418. 

*  Tb«  Fedtnlift,  No.  39,  SO.  '  Id.  No.  80. 
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Cftlly  provided  agunst.  Whaterer  practiees  ma;  hare  a  tendoDC;  to 
distract  the  harmonj  of  the  states  ara  pt>per  objects  of  federal 
Baperiotendence  and  oontrol.  It  may  be  esteemed  the  basis  of  the 
onion,  that '  the  cituens  of  each  state  shall  be  entitled  to  all  the  privi- 
leges  and  immunities  of  oli^iens  of  the  several  states.'  And  if  it  be 
a  jnst  principle,  that  every  govemmeat  ought  to  possess  the  means  of 
ezeoutiDg  its  own  provisions  by  its  own  authority,  it  will  follow,  that, 
in  order  to  the  inviolable  maintenance  of  that  eqof^ty  of  privileges 
and  immunities  to  whioh  the  citizens  of  the  unioii  will  be  entitled,  the 
national  judiciary  ought  to  preside  in  all  cases,  in  wMch  one  state  or 
its  citizens,  are  opposed  to  another  state  or  its  ^tisens.  To  secure  the 
full  effect  of  80  fundamental  a  provision  agunst  all  eTanoa  and  subter- 
fiige,  it  is  necessary  that  its  construction  shonhl  be  committed  to  that 
tribunal,  wtuch,  having  no  loc^  attachments,  will  be  likely  to  be 
impartial  between  the  different  states  wd  their  citazeos,  and  which, 
owing  its  official  existence  to  the  union,  will  never  be  likely  to  feel  any 
bias  inauspicious  to  the  prindplee,  on  which  it  is  founded."  It  is 
added,  "  The  reasonableness  of  the  agency  of  the  natiimal  eonrts  in 
cases,  in  which  the  state  tribunals  cannot  be  supposed  to  be  impartial, 
speaks  for  it.  No  man  ought  certainly  to  be  a  judge  in  his  own 
cause,  or  in  any  canse  in  respectto  which  he  has  the  least  interest  or 
bias.  This  principle  has  no  inconsiderable  weight  in  de^gnating  the 
federal  courts,  as  the  proper  tribunals  for  the  determination  of  contio- 
▼ersiea  between  dilforent  states  and  their  citizens."  ^ 

§  1683.  And  here  a  most  important  question,  of  a  constitutional 
nature,  was  formerly  litigated  ;  and  that  is,  whether  the  jurisdiction 
gjven  by  the  constitution,  in  cases  in  which  a  state  is  a  party, 
extended  to  suits  brought  against  a  state,  as  well  as  by  it,  or  was 
exclusively  confined  to  the  Utter.  It  is  obvious,  that  if  a  suit  could 
be  brought  by  any  citizen  of  one  state  agEunst  another  state,  upon  any 
contract  or  matter  of  property,  the  state  would  be  constantly  sub- 
jected to  judicial  action,  to  enforce  private  rights  agtunst  it  in  its 
sovereign  capacity.  Accordingly,  at  a  very  early  period,  numerous 
stuts  were  brought  against  states  by  their  creditors,  to  enforce  tike 
payment  of  debts  or  other  cltums.    The  question  was  made  and  most 


'  See  bIm  Ifae  remBika  of  Ur.  Chief  Jnstice  Jay,  in  CluMm  t.  Gtoryia,  I  DaU.  B. 
474,  died  ia  the  note,  oMe  toI.  L  t  489. 
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elaborately  considered,  in  the  celebrated  case  of  Chi»liolm  t, 
Georgia  ;  *  and  the  majoritjr  of  the  Bupreme  court  held,  that  the  judi- 
cial power  under  the  conatitntioa  applied  equally  to  Buits  brought  hy 
and  againtt  a  state.  The  learned  judges,  on  that  occasion,  delivered 
teriaiim  opinions,  contuning  the  grounds  of  their  respective  opioioDS. 
It  is  not  my  intentioo  to  go  over  these  grounds,  though  they  are 
stated  vith  great  ability  and  legal  learning,  and  exhibit  a  Tery 
thorough  mastery  of  the  whole  subject.^  The  decision  created  gene- 
ral alarm  among  the  states ;  and  an  amendment  was  proposed,  and 
ratified  by  tiie  states,'  by  which  the  power  was  entirely  taken  away, 
BO  far  as  it  regards  suits  brought  againat  a  state.  It  is  in  the  follow- 
ing words :  "  The  judicial  power  of  the  United  States  shall  not  be 
"  construed  to  extend  to  any  suit  in  law  or  equity,  commenced  <a 
"  prosecuted  agaaui  one  of  the  United  States,  by  citizens  of  another 
"  state,  or  by  citizens  or  subjects  of  any  foreign  state."  This  amend- 
ment was  construed  to  include  suits  then  pemUog,  as  well  as  suits  to 
be  commenced  thereafter;  and,  accordingly  all  the  smts  then  pending 
were  dismissed,  without  any  further  adjudication.* 

§  1684.  Since  this  amendment  has  been  made,  a  queatiou  of  equal 
importance  has  arisen;  and  that  is,  whether  the  amendment  applies  to 
ori^nal  suits  only  brought  agunst  a  state,  leaving  the  appellate  juris- 
diction  of  the  supreme  court  in  its  full  vigor  over  all  constitutional 


■  sDall.  R.  419;  S.  C.  S  Peten'*  Cond.  R.  «35.  See,  alio,  1  Eenfs  Comm.  Lect 
14,  p.  S7e,  (Sd.  edit  p.  S9e,  397) ;  CcAeU  T.  Virginia,  G  Wheat.  B-  381. 

'  Although  the  controTenj  is  now  ended,  the  opinioiu  detervc  a  most  attentiTe 
penual,  from  their  vety  able  expotitioii  of  monj  constitutions]  principles.  It  is 
renutrkiible,  (bat  Ibe  Federalist  [Vo.  81 )  seems  to  have  taken  the  opposite  ground  from 
the  majoritj  of  the  judges,  holding  that  the  states  were  not  enable,  but  might  them- 
selves sue  nnder  this  clanse  of  Ihe  constitation.*  I  confbw  it  seems  to  me  difflcnlt  to 
reconcile  this  position  with  Ibe  reasoning  on  the  same  sabject  in  the  preceding  ntunber, 
^80,)  a  part  of  which  ii  quoted  In  the  text,  {f  IGBS.)  Hr.  Justice  Iredell,  who  dif- 
Mnled  from  ib»  other  judges  of  the  supreme  court,  in  ChuMm  r.  Georgia,  put  hi* 
opinion  mainly  on  the  gronnd  that  it  was  a  rait  for  a  debt,  for  which  no  action  la;,  at 
least  compulBively,  at  the  common  law  against  the  crown,  but,  at  most,  only  a  petitioa 
of  right;  and,  in  Anerick,  whoerer  contiacts  with  estate  trust*  to  (he  good  faith  of  the 
state. 

'  In  1793;  3  Dall.  R  378. 

•  BotiiHgswoiih  t.  Viiyima,  3  Dall.  R.  378.  The  biatory  and  reasons  of  this  amend- 
ment are  sncdnctly  staled  bj  Mr.  Chief  Justice  MawhaU,  in  Cohent  t-  Fir^inui,  6  Wheat 
B.406. 

•  Sm,  alw^  S  EUiM's  Ddi.  390, 301, 401,  UW. 
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qnestions,  arisiDg  in  the  progress  of  an;  smt  brought  hj  &  Btato  in  tmy 
state  court,  agftisst  taj  private  citizea  or  alien.  But  Has  questios 
will  more  properlj  come  noder  review,  when  we  are  oooBidering  ihe 
nature  and  extent  <^  the  appellate  jurisdictioa  of  the  eapreme  court. 
At  present,  it  is  only  neccBsary  to  state  tliat  it  has  been  solemnly 
adjudged,  that  die  amendment  applies  only  to  original  suits  against  a 
state,  and  does  not  touch  the  appellate  jurisdiction  of  the  supreme 
court  to  reexamine,  on  an  appeal  or  writ  of  error,  a  judgment  or 
decree  rendered  in  any  state  court,  in  a  suit  brought  ori^ally  by  & 
state  against  any  prirate  person.' 

1 1685.  Another  inquiry  suggested  by  &e  original  clause,  as  well 
as  by  the  amendment,  is,  when  a  state  is  properly  to  be  deemed  a 
party  to  a  snit,  lo  as  to  avul  itself  of,  or  to  exempt  itself  from  the 
operation  of  the  jurisdiction  conferred  by  the  oonstitntion.  To  such 
as  inquiry  the  proper  answer  is,  that  a  state,  in  the  sense  of  the  con- 
Btitutien,  is  a  party  onty  when  it  is  (»k  the  record  as  sueh ;  and  it  sues 
or  is  sued  in  its  pobtical  capacity.  It  is  not  sufficient  that  it  ma^ 
have  an  interest  in  a  soit  between  otber  persons,  or  that  its  rights, 
powers,  privileges,  or  duties,  come  therein  ioddentally  in  question. 
It  must  be  in  terms  a  plsuntiff  or  defendant,  so  that  the  judgment  or 
decree  may  be  binding  upon  it,  as  it  is  in  common  suits  binding  upon 
parties  and  {uiries.  The  point  arose  in  u  eariy  state  of  the  govern- 
ment, in  a  suit  between  private  pereons,  where  one  party  asserted  tiie 
land  in  controveisy  to  be  in  Gonneeticnt  and  the  other  in  New  York ; 
and  the  court  held  that  neither  state  could  be  considered  as  a  party.* 
It  has  been  again  disenssed  in  some  late  oases  ;  and  the  doctrine  now 
firmly  established  is,  that  a  state  is  not  t^  party  in  the  sense  of  the 
constitution,  oiiless  it  appeais  on  the  record  sa  such,  either  as  plaintiff 
or  defendant.  It  is  not  sufficient  that  it  may-  have  an  interest  in  the 
cause,  or  that  the  parties  before  the  court  are  sned  for  acts  done, 
as  agents  of  the  state.'    In  short,  the  very  immouity  of  a  state  from 


1  cm™  t.  Firymia,  8  Whe«t  H.  SM. 

*  fhuUry.Lindi^,STi*a.K4n  ;  8.  C.  I  Falen's  Cond  R.  190, 191;  SlaU«/f^ 
Yari  t.  SuOe  of  Omnecliaa,  4  Dall.  B.  1,  3  to  S  ;  Uailed  i^ata  v.  Ptten,  S  Cnnch's  R. 
115,  139;  )  Kent'*  Comm.  LecL  IB,  p.  302,  (Sd  edit.  p.  SS3.) 

>  The  raaMDing  of  Hr.  Chief  Jiutice  Minlull,  in  Otbam  v.  Bank  of  Oiiled  jfatet, 
(9  Wheu.  B.  S46,  &c,)  on  Qito  point,  i»  jerj  liill  and  sMis&etoij,  and  deeenes  to  ha 
cited  mi  itrge.  It  ia  ont  j  Decenary  to  pnmiK  that  the  mit  wu  s  bill  in  eqni^,  brtnig^ 
hj  Uie  Bank  of  the  United  State*  gainst  Oiboni  and  otben,  aa  Mate  officers,  for  an 
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b^Bg  made  *  psrtj,  oonstitutes,  or  m&y  oonslitute  a  solid  grotBid, 
wh;  tlte  snit  ^nld  be  muotaiaed  agwn^  other  partjee,  who  act  aa  its 


iqjanctian  and  oOmt  rolief,  Ihe;  having  lerisd  ■  tax  of  ons  hnndrad  thourand  doUan  on 
eertaiii  prop«i^  of  ths  baDk,  onder  ft  itate  law  of  the  state  of  Ohio.  "  We  proceed 
now,"  Mid  the  Ohirf  Juilice, "  to  the  sa&  pcrint  made  by  die  ^ipellanls,  whicfa  ie,  thtt 
if  KDj  CMe  is  mtde  in  the  UU,  proper  for  the  intmbrence  of  a  court  of  chanoet;, 
it  ii  against  the  (tste  of  Ohio,  in  which  case  the  drcnit  court  conld  not  exardje  jnrii- 
dictiOQ. 

"  The  bin  it  bcovght,  it  it  eaid,  tor  die  purpoee  of  protecting  fte  bank  in  the  exerdM 
of  a  franchise  granted  hy  a  law  of  the  United  Statu,  which  franchise  the  state  cf  Ohio 
aBHTts  a  ri|^t  to  inrade,  and  is  abont  to  invade.  It  piayi  the  aid  of  die  court  to 
mbain  the  offloert  OT  the  ilate  from  exeenting  the  law.  It  it,  then,  a  oontiVTet^ 
between  the  bank  and  die  BUM  of  Ohio.  The  interest  of  the  atate  is  direct  and  imme- 
diate, not  Gonsequendal.  The  procees  of  die  court,  thoagh  not  directed  aguast  tbe 
state  bj  name,  acta  direcdj  upon  it,  by  restndnEng  its  officers.  The  process,  Iherefbtv, 
is  snbstai^cially,  thoagh  not  in  form,  against  the  stste,  and  the  court  ougfat  not  to  proceed 
wiihont  makiug  die  state  a  party.  If  this  cannot  be  done,  the  court  cannot  take  juris- 
diction of  the  cause. 

"  The  fiill  preoanre  of  diis  argument  is  f^lt,  and  the  difflcultiw  it  piteenta  are  acknow- 
ledged. The  direct  interest  of  the  state  in  the  anit,  aa  brought,  is  admitted;  and  had  It 
been  in  the  power  of  the  bank  to  make  it  a  ptur^,  perhaps  no  decree  ought  to  hOTe  been 
pronounced  in  the  cause  until  the  slate  was  before  the  court.  But  this  was  not  in  the 
power  of  the  bank.  The  eleventh  amendment  of  the  consdiution  has  exempted  a  state 
fhnn  the  snits  of  citiiens  of  other  states,  or  aliens ;  and  the  very  difBcnlt  questian  it  to 
be  decided,  whether,  in  such  a  case,  the  court  may  act  upon  die  agents  emi^ojed  by  die 
state,  and  on  the  property  in  their  bands. 

"  Befbre  we  try  this  question  by  die  conititnCion,  it  may  not  be  time  misapplied  if  we 
pause  (br  a  moment,  and  reflect  on  the  relative  sitnadon  of  the  union  with  its  members 
should  the  objection  preTail. 

"  A  denial  of  jurisdiction  forbids  all  Inquiry  into  die  nature  of  the  ease.  It  ^iplies 
to  cases  perfecdy  clear  in  ihemselrea ;  to  cases  where  the  gOTenunent  is  in  the  exer- 
cise of  its  best  established  and  most  eesential  powen,  as  well  as  to  those  whirh  may  be 
deemed  qneaiionable.  It  asserts  that  the  agents  of  a  state,  alleging  the  authority  of  a 
law  Toid  io  itself,  because  icpagnant  to  the  constitudon,  may  airest  the  execution  of 
any  law  of  the  Cuited  Slates.  It  maintains,  that  if  a  stale  shall  impose  a  fine  or 
penalty  on  any  person  employed  In  the  execudon  of  any  law  of  the  Tnited  States,  it 
may  lery  that  floe  or  peioalty  by  a  ministerial  officer,  witbont  the  sancdon  eren  of  its 
own  courts ;  and  that  the  individual,  though  he  perceives  the  approaching  danger,  can 
obtain  no  protectloo  from  the  judicial  department  of  the  government.  The  carrier  of 
the  mall,  the  collector  of  the  revenue,  the  marshal  of  a  ^strict,  the  recrtddng  officer, 
may  all  be  inhibited,  nnder  ruinous  penalties,  (rom  the  performance  of  their  respective 
dndea ;  the  warrant  of  a  ministerial  officer  may  talboriie  the  collection  of  these  penal- 
des  ;  and  the  person  thus  obstructed  in  the  performance  of  his  duty  may,  indeed,  resort 
to  his  action  (br  damages,  after  the  infliction  ot  the  injury,  bnt  cannot  avail  himself  of 
the  pravendve  justice  of  the  nadon,  to  protect  him  in  the  petformance  of  his  duties. 
Each  member  of  the  union  is  capable,  at  its  will,  of  attacking  the  nadon,  of  arresting 
ill  progreas  at  every  step,  of  ocdog  vigoioosly  and  efieetoaUy  in  tbt  execndon  at  Its 
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agents  or  clwm  under  its  titie ;  though  otherwise,  aa  the  principal,  it 
might  be  fit  that  the  state  sbonid  be  made  a  part/,  upon  the  commoa 
principles  of  a  court  of  equitj.^ 


designs ;  irhile  the  nation  icanda  naked,  Uiipped  of  it*  defeniiTt  innot,  and  incapkble 
of  ibieldiag  ila  agent  or  exccnling  ita  Iftwf,  otberwiie  thui  bj  proceedinga  which  are  to 
take  place  after  tlie  mischief  ii  perpebaled,  and  which  mnit  often  be  ineffectoal,  from  the 
inability  of  Che  agents  to  make  compeniation. 

"  These  are  asid  to  be  extreme  cases ;  bnl  the  ease  at  bar,  had  it  been  pot  hj  waj  of 
iUnitration  in  ajgtiment,  might  have  been  tanned  an  axtiwne  ca«e )  and,  if  &  penalty  oa 
%  rerenae  officer,  for  performing  his  du^,  be  more  obrionsly  wrong  than  a  penalty  on 
the  bonk,  it  is  «  differenra  in  degree,  not  in  principle.  Public  seatiment  would  be  mon 
ahocked  by  the  inflictioa  of  a  penalty  on  a  pabUc  officer,  for  the  perfbrmance  of  hia  duty, 
than  by  the  infliction  of  this  penalty  on  a  bank,  which,  while  carrying  on  the  fiscal  opera- 
tions of  the  government,  is  also  transacting  its  own  bnsineag.  Bui,  in  both  cases,  the 
officer  terying  the  penally  acta  nitder  &  void  anthori^,  and  the  power  to  restiain  him  is 
denied  as  posidrely  in  the  one  as  in  the  other. 

"  The  distinction  between  any  extreme  case  and  that  which  has  actnally  occnrred,  if, 
indeed,  any  difference  of  principle  can  be  supposed  to  exist  between  them,  disappears, 
when  considering  the  qnestion  of  jnrisdictioD ;  for,  if  the  coorts  of  the  United  Slates 
cannot  rightfoUy  protect  the  agents,  who  execnte  every  law  authorized  by  (he  constitn- 
tian,  from  the  direct  actioa  of  state  agents  in  the  collection  of  peoalties,  they  cannot 
rightfully  protect  those  who  execnte  any  law. 

"  The  question,  then,  is,  whether  the  conititation  of  the  United  States  has  provided  a 
tiibaual,  which  can  peacefully  and  rightfully  protect  those  who  are  employed  in  carry- 
ing into  execution  the  laws  of  the  union,  from  the  attempt)  of  a  particular  stole  to  resist 
the  eiecudoQ  of  those  laws. 

"The  state  of  Ohio  denies  the  existence  of  this  powerj  and  contends  that  no  pre- 
ventive proceedings  whatever,  or  proceedings  against  the  very  property  which  may  have 
been  seized  by  the  agent  of  a  atate,  can  be  sustained  against  such  agent ;  becnose  they 
would  be  substantiaUy  against  the  stale  itself,  in  violation  of  the  eleventh  amendment  of 
the  constitution. 

"  That  the  courts  of  the  union  cannot  entenain  a  suit  brou^t  againat  a  state  by  an 
alien,  or  the  citizen  of  another  Etate,iB  not  to  be  controverted.  la  a  suit  brought  against 
an  individual,  for  any  cause  whatever,  a  auit  against  the  state,  in  the  senio  of  the  consti- 

"  The  eleventh  amendment  is  the  Umitotion  of  a  power  supposed  to  be  granted  in  the 
original  inBtroiaent ;  and,  to  oodentaud  accurately  the  extent  of  the  limitation,  it  seems 
proper  to  define  the  power  that  is  limited.  The  words  of  the  constiiuiioD,  so  br  as  ihey 
respect  this  question,  aro ;  '  The  judicial  power  shall  extend  to  controvereiea  between 
two  or  moro  stal«8,  between  a  atate  and  citizens  of  another  stale,  aud  between  a  slate 
and  foreign  slates,  citizens,  or  subjects.'  A  subsequent  clause  distributes  the  power 
previously  granted,  and  aaaigna  to  the  supreme  court  oripnal  jurisdiction  in  those  case* 
In  which  '  a  state  shall  be  a  party.'  The  words  of  the  eleventh  amendment  are :  '  The 
judicial  power  of  the  United  States  iball  not  be  conatrued  to  extend  lo  any  suit  in  law 

<  Oibom  V.  Bank  of  Umtai  iSatel,  S  Wheat.  R.  738,  S3S  to  S4S ;  Id.  846 ;  I%e 
CMmwr  o/ Ceoijrui  T.  ifnfrasa,  1  Peter*'!  Snp.  R.  110,  111,  tas. 
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§  1686.  The  suae  principle  applies  to  casea  where  a  state  haa  an 
intereet  in  a,  corporation ;  as,  when  it  is  a  stockholder  in  ao  incorpo- 


or  equity,  commeiiced  or  prosecuted  agaiDit  one  of  the  TTnitad  StatM  bj  dtizem  of 
another  state,  oi  bj  dtiiens  or  subjecti  of  a  foreign  stale.' 

"The  Bank  of  the  Uoiteil  States  contends,  that  In  all  cases  In  which  Jnrigdictiou 
depends  on  the  character  of  the  party,  reference  ii  made  (o  tha  parly  on  the  record,  not 
to  one  who  majr  be  tnleresied,  but  is  not  sboim  by  the  record  to  be  a  paity.  The  appel- 
lants admit,  that  the  jurisdictiiHi  of  the  conrt  is  not  suited  by  any  incidental  or  con- 
ieqaential  interest  vhich  a  state  may  hare  in  the  decision  to  be  made ;  hnt  is  to  be 
considered  as  a  party  where  the  decision  acta  directly  and  immediately  npon  the  state, 
throagh  Its  officers. 

"  If  this  quesdon  were  to  be  determined  on  the  anthori^  of  English  dedsIoTU,  it  is 
believed  Ibat  no  case  can  be  adduced,  where  any  person  has  been  considered  as  a  parqr 
who  is  not  made  so  in  the  record.  Bat  the  court  will  not  reriew  those  decisions ;  becaoM 
it  is  thonght  a  qnestion  growing  out  of  the  constitobon  of  the  United  Stales  requires 
rather  an  attentire  consideration  of  the  words  of  that  instmment  than  of  the  decisions  of 
analogous  qaestions  by  the  conrts  of  any  other  country. 

"  Do  the  provisions,  then,  of  the  American  constitution,  respecting  controrersles  to 
which  a  state  may  be  a  party,  extend,  on  a  fair  construction  of  that  inttnuoent,  to  cases 
in  which  the  state  is  not  a  party  on  the  record  f  The  first  in  tbe  enumeration  ia  a  con- 
troversy  between  two  or  more  states.  Theie  are  not  many  qaestions  in  which  a  state 
would  be  supposed  to  take  a  deeper  or  more  immediate  intetett,  than  in  those  which 
decide  on  the  extent  of  her  territory.  Tct  the  constitntion,  not  considering  the  stale  as 
a  party  to  sucb  contnjTersies,  if  not  plaiQliff  or  defendant  on  the  record,  has  expressly 
girea  jurisdiction  in  those  between  citizens  claiming  lands  under  grants  of  different 
Elates.  If  each  stale,  in  consequence  of  the  infloence  of  a  decision  on  her  boundary,  had 
been  considered,  by  the  framets  of  the  constitution,  as  a  party  lo  that  controversy,  the 
express  grant  of  jurisdiction  wonid  have  been  useless.  The  grant  of  it  certunly  provee, 
that  the  constitution  does  not  consider  the  «taie  as  a  party  in  such  a  case.  Jurisdiction  is 
exptessly  granted  in  those  cases  only,  where  dtizcns  of  the  same  state  claim  lands  nnder 
grants  of  different  states.  If  the  claimants  be  dtixens  of  different  states,  the  court  takea 
jurisdiction  for  that  reason.  Stilt,  the  right  of  the  siaio  to  gnut  is  the  essentia]  point  in 
dispute ;  and  in  that  point  tbe  state  ie  deeply  interested.  If  that  interest  converts  Ihe 
state  into  a  party,  there  is  an  end  of  the  canse ;  and  Ihe  constilutiou  will  be  construed  lo 
forbid  the  circuit  courts  to  take  cognizance  of  questions,  to  whidi  it  was  thonght  neces- 
sary expressly  to  extend  Iheir  Jarisdictian,  even  when  the  controversy  arose  between 
ddsens  of  the  same  slate. 

"  We  are  aware  that  the  application  of  the«e  cases  may  be  denied,  because  the  title  of 
the  stale  comes  on  incidentally,  and  the  appellants  admit  the  jurisdiction  of  the  court, 
where  its  judgment  does  not  act  directly  npon  ihe  property  or  inleresta  of  Ihe  state; 
but  we  deemed  it  of  some  importance  to  show,  that  the  framers  of  Che  constitution  con- 
templated tbe  distinction  between  cases  in  which  a  stale  was  interested  and  those  in 
which  it  was  a  party,  and  made  no  provision  for  a  case  of  interest,  without  being  a 
party  on  the  record.  In  cases  where  a  state  is  a  party  on  tbe  record,  the  queslion  of 
jurisdiclion  is  dedded  by  inspection.  If  jurisdiction  depend,  not  on  this  plain  ^t,  but 
on  the  interest  of  tbe  stale,  what  rule  has  the  constitntion  given  by  which  this  interest  i* 
to  be  measured  t  Ifnoralebe  given,  i«  it  lo  be  settled  by  Ihe  court!  If  H,thecnriow 
VOL.  II.  39 
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rated  bank,  the  corporation  is  atiU  sa&ble,  althongh  the  state,  as  such, 
is  exempted  from  any  action.^    The  state  does  not,  hj  becoming  a 


anomaly  ii  presented  of  a  court  exominiDg  tbe  wbote  testimony  of  a  cause,  inqniiiog 
into  uid  deciding  on  the  extent  of  a  slste'a  interest,  ^thoat  haTing  s  right  to  eierdae 
any  jarisdiction  in  the  case.  Can  thii  inquiry  be  nude  without  the  exerdsa  of  jurii- 
dicdoD  i 

"  The  next  in  the  ennmeration  is  a  controveny  between  a  state  and  the  citizens  of 
another  state.  Can  this  case  ari*e,  if  the  stale  be  not  a  party  on  the  record  ?  Jf  it  can, 
the  qusation  recan,  what  degree  of  interest  shall  be  aafficienC  to  change  the  parties  and 
aireot  the  proceedings  against  tbe  individiud?  Conlrorenies  retpecling  boundaij  hare 
lately  existed  between  Virginia  and  Tennessee,  between  Kentucky  and  Tennessee,  and 
now  exist  between  :New  York  and  New  Jersey.  Suppose,  while  such  a  eontroTeisy  is 
pending,  (be  collecting  officer  of  one  suUe  shonld  seite  property  for  taxes  belonging  to  n 
man,  who  snpposea  himself  to  reside  in  the  other  state,  and  who  seeks  redress  in  the 
federal  court  of  tbat  state  in  which  the  officer  resides.  Tbe  interest  of  the  sule  is  obvi- 
ooB.  Yet  it  is  admitted,  that  in  sncb  a  case  tbe  action  would  lie,  because  tbe  officer 
migbC  be  treated  as  a  trespasser,  and  the  Terdlct  and  judgment  against  bim  would  not  act 
directly  oo  the  property  of  Ibe  state.  That  it  would  not  so  act,  may,  perhaps,  depend 
on  circumstances.  The  officer  may  retain  the  amount  of  ibe  taxes  in  bis  bands,  and  on 
the  proceediogs  of  the  state  agaisst  him,  may  plead  io  bar  the  judgment  of  a  court  of 
competent  jurisdiction.  If  this  plea  ought  to  be  sustained,  and  it  is  far  liom  being  cer 
tain,  dial  it  ought  not,  the  judgment  so  pleaded  would  have  acted  directly  on  the  reve- 
nue of  the  state,  in  the  bands  of  its  officer.  And  yet  tbe  ai^ument  admits,  dial  the 
action,  in  such  a  case  would  be  sustained.  Bat,  suppose,  in  such  a  case,  the  party  con- 
ceiring  himself  to  be  injured,  instead  of  bringing  an  action  sounding  in  danu^es,  should 
sue  for  the  specific  thing,  while  yet  in  possession  of  the  seizing  officer.  It  being  admit- 
ted in  argument,  that  the  action  sounding  in  damages  would  iie,  we  are  unable  to  per- 
ceive  Ibe  Um  of  distinction  between  that  and  the  action  of  detinue.  Yet  the  latter 
action  would  claim  tbe  spedfic  article  seized  for  the  tax,  and  would  obtain  it,  should  the 
seizure  be  deemed  unlawful, 

"  It  would  be  tedious  to  pursue  tiiis  part  of  the  inqniij  ferther,  and  it  would  be  use- 
less, because  every  person  will  perceive  that  tbe  same  reasoning  is  applicable  to  all  the 
other  enumerated  controversies,  to  which  a  state  may  be  a  party.  The  principle  may- 
be illustrated  by  a  reference  lo  tiiose  other  controversies  where  jurisdiclion  depends  on 
the  party.  Bat,  before  we  review  them,  we  will  notice  one,  where  the  nature  of  the  con- 
troversy <s  in  some  degree  blended  with  the  character  of  tbe  party, 

"  If  a  suit  be  brought  against  a  foreign  minister,  the  supreme  court  alone  has  original 
jorisdictiou,  and  this  is  shown  on  the  rei;ord.  But  suppose  a  suit  to  be  brought,  which 
affects  the  interest  of  a  foreign  minister,  or  by  which  the  person  of  bis  secretary,  or  of 
his  servant  is  arrested.  The  minister  does  not,  by  tbe  mere  arrest  of  his  secretary,  or 
his  servant  become  a  party  to  this  suit,  but  the  actual  defendant  pleads  to  the  jurisdic- 
tion of  the  court,  and  asserts  his  privilege.  If  the  suit  affects  a  foreign  minister,  it  must 
be  dismissed,  not  because  he  is  a  party  to  it,  but  because  it  aSecls  tijm.    The  iaugnage 

I  Vniled  States  Bank  v.  Plmittrt'  Batit  of  Ckorgia,  9  Wheat  R.  904 ;  Bank  of  CWri 
oj  Ktntudcg  r.  Witter,  3  Pelers'i  Snp.  C.  B.  31S 
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corporator,  identify  itself  with  the  corporation.     Tlie  bank,  in  Buch  a 
case,  19  not  the  state,  although  the  state  holds  an  interest  in  it.     Nor 


of  the  coDBdniliaa  in  tiio  two  csiei  ia  different.  Thit  court  can  take  cognizuice  of  all 
cases ' affecting'  fbrei^  minisleit;  and,  therefot«,  jnriadiction  doea  not  depend  on  the 
put}'  named  in  the  reconl.  But  ttiis  language  changes,  when  tbe  enumeration  proceeds 
io  stMeg.  Wbj  this  change  ?  The  annret  is  obvioiu.  In  tbecaaeoffbreigniniiuateTi, 
it  wa9  intended  for  reaaona  which  all  comprehend,  to  give  the  national  conrts  Joriadie- 
tion  OTer  all  cases  bj  which  thej  were  in  an;  manner  affected.  In  the  csm  ef  alalet, 
whose  immediate  or  remote  interests  were  mixed  up  with  a  multitude  oT  cases,  and  who 
might  be  affected  in  an  almost  infinite  Tariety  of  wajR,  it  wa«  intended  to  gire  jorisdic- 
tion  in  thoae  laxe*  only  to  which  they  were  actual  parties. 

"In  proceeding  with  the  cases,  in  which  jnriadiction  depends  on  tbe  character  at 
the  part;,  the  first  in  the  enumeration  ia, '  controrersiea  to  which  the  United  Stales  shall 
be  a  part;.'  Does  this  proviaion  extend  Co  the  casee  wheie  the  United  Stales  are  not 
named  in  the  record,  bat  claim  and  are  actnall;  entitled  to,  the  whole  anbject  in  conlro- 
veny  ?  Let  us  examine  this  question.  Suits  bi«aght  b;  the  poslmaster.gener«l  are  fu 
money  due  to  the  United  States,  The  nominal  plaintiff  has  do  jjitereat  in  the  contro- 
Teny,  and  the  United  States  are  the  only  real  party.  Tet  these  enili  could  not  be  insti- 
tnted  in  Che  coorts  of  the  union,  under  that  clause  which  giyei  jurisdiction  in  all  cans 
to  which  the  United  Stales  are  a  party ;  and  it  was  found  neceaaary  to  give  the  court 
jurisdictioQ  OTsr  them,  as  being  cams  arising  under  a  law  ol  the  United  Statei. 

"  The  judicial  power  of  the  union  ii  also  extended  to  controversies  between  dtiiens  of 
different  states )  and  it  has  been  decided  that  the  character  of  tbe  parties  must  be  shown 
on  the  record.  I)oes  this  prOTision  depend  on  the  character  of  thoae  whose  interest  It 
litigated,  or  of  those  who  are  parties  on  the  reanrd  %  In  a  rait,  for  example,  brought  I^ 
or  agonal  an  executor,  (he  creditoia  ot  legatees  of  Ma  testator  are  the  persons  really 
eoDcemed  in  interest ;  bat  it  has  nerer  been  suspected,  that  if  the  executor  be  a  resident 
of  another  state,  the  jurisdiction  of  the  federal  courts  could  be  ousted  by  the  bet,  that 
die  creditors  or  legaleea  were  dtiiens  of  the  same  state  with  the  oppoaite  party.  The 
unlTersally  received  construction  in  this  case  la,  that  jurisdiction  is  neither  given  n» 
oosted  by  the  relative  aitnation  of  the  parties  concerned  in  interest,  but  by  the  relative 
situation  of  the  parties  named  on  the  record.  Why  is  this  coustmction  universal  1  No 
case  cao  be  ima^ned  in  which  the  existence  of  an  interest  ont  of  the  party  on  tbe 
record  ia  more  nnequirocal  than  in  that  which  has  been  just  slated.  Why,  then,  is  it 
universally  admitted  that  this  interest  in  no  manner  affects  the  jurisdiction  of  the  courti 
The  plain  and  obvious  answer  is,  because  the  jurisdiction  of  the  court  depends  not  apon 
diis  interest,  bnt  upon  the  octnal  party  on  the  record.  Were  a  state  to  be  the  sole  lega- 
tee,  it  will  not  we  pieanme  be  alleged,  that  the  jnriadiction  of  the  oonrt  in  a  suit  against 
the  executor  would  be  more  affected  by  this  fact,  tiian  by  the  feet  that  any  other  person 
not  saabte  in  tbe  courts  of  the  union,  was  the  sole  legatee.  Tet,  in  such  a  case,  the 
court  would  decide  direi'tly  and  immediately  on  the  interest  of  die  state. 

"This  principle  might  be  farther  illustrated  by  showing  that  jniisdietion,  where  h 
depends  on  tbe  character  of  the  party,  is  never  conferred  in  consequence  of  the  tujM- 
ence  of  ao  interest  in  a  party  not  named ;  and  by  showing  that  under  the  distrihntiTU 
dauee  of  the  second  section  ^  tbe  third  article,  the  supreme  court  could  never  take 
original  Jmisdiedon,  In  conseqnence  of  an  interest  in  a  par^  not  named  in  the  record. 

"But  the  principle  leeiu  loo  well  esiabllthed  to  require  that  more  tinw  sbooU  ba 
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will  it  make  aoj  difference  in  the  caae,  that  the  state  has  the  sole  inte- 
rest in  the  corporation,  if,  in  fact,  it  creates  other  persons  corpora- 
tors.' An  analogous  case  will  be  found  to  the  anUiority  given  hj  an 
act  of  congress  to  the  postmastei^general,  to  bring  suits  in  his  official 
capacity.  In  such  suits  the  United  States  are  not  understood  to  be  a 
partj,  although  the  suits  solely  regard  their  interests.  The  post- 
ma8te^gene^al  does  not  in  such  cases,  sue  under  the  clause  ^ving 
jurisdiction,  "  m  controversies  to  which  the  United  States  shall  be  a 
partj;"  but  under  the  claiue  extending  the  jurisdiction  to  cases 
aming  under  the  laws  of  the  United  States.' 

§  1 687.  The  reasoning  bj  which  the  general  doctiine  is  maintained, 
is  to  the  following  effect.  It  is  a  sound  principle,  that  when  a  govern- 
ment becomes  a  partner  in  any  trading  company,  it  divesta  itself,  so 
&r  as  concerns  the  transactions  of  t^at  compfuiy,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen.  Instead  of  communi- 
cating to  the  company  its  privileges  and  prerogatives,  it  descends  to  a 
level  with  those  with  whom  it  associates  itself,  and  takes  the  character 
which  belwgs  to  it«  asKxnatea,  and  to  the  business  which  is  traoaacted. 
Hhus,  many  states  in  the  union,  which  have  an  interest  in  banks,  are 
not  suable  even  in  their  own  courts.  A  state  which  establishes  a  bank^ 
and  becomes  a  stockholder  in  it,  and  gives  it  a  capacity  to  sue  and  be 
sned,  strips  itself  of  its  sovereign  character,  so  far  aa  respects  &» 
transactions  of  the  bank,  and  wmves  all  the  privileges  of  that  character. 
As  a  member  of  a  corporation,  a  government  never  exercises  its  sove- 
reignty.   It  acts  merely  as  a  corporator ;  and  exercises  no  other  powers 


deroled  to  it  It  may,  we  think  be  Ifud  down  u  a  rule  wUch  admits  of  do  exceptjon, 
that  in  all  eaam  where  juriadiction  depends  on  the  party,  it  is  the  par^  named  in  the 
lecord.  Cottaeqnentlj,  the  elereDth  amendment,  which  restrains  the  jurisdiction  granted 
by  flie  constinition  over  snits  against  states,  is  of  necessity  limited  to  Aose  suits  Id 
which  a  BtaUi  ia  a  par^  on  the  record.  The  amendment  has  its  full  effect,  if  the  const!- 
tndon  be  constnied  as  it  vonld  have  been  construed  bad  the  jnrisdiction  of  the  conrt 
nerer  been  extended  to  suits  bronght  against  a  state,  by  the  citizens  of  another  state, 
or  by  aliens.  The  state  not  being  a  party  on  the  record,  and  the  court  bsTing  jorisdic- 
tiOD  orer  thoae  who  are  parties  on  the  record,  the  tme  question  ia  not  one  of  jurisdiction, 
bnt  whether  in  the  exercise  of  its  jurisdiction  the  conrt  ooght  to  malce  a  decree  against 
tiie  defendants ;  whether  they  arc  to  be  considered  as  haring  a  real  interest,  or  as  being 
only  nominal  parties ." 

I  Bani  of  Cim'th  o/Kentacij  y.  TFtrter,  3  Peters'a  Sup.  C.  R.  318. 

*  OsionKT.  SanJto/IAutof  £!lata,  9  Wheat- B.  855,656  ;Pol(inasta^  (Crural  T.£'ar^, 
12  Wheat  B.  ise,  149. 
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in  the  management  of  the  tJ&in  of  the  oorporadon,  than  are  expreesl; 
ff.7«ia  b;  the  incorporating  act.  The  United  States  held  shares  in  the 
old  Bank  of  the  United  States ;  mit  the  piivileges  of  the  goTemmeat 
were  not  imparted  by  that  circomstance  to  ihe  bank.  The  United 
States  were  not  a  party  to  snite  broa^t  bj  or  agiunat  the  bank,  in  the 
sense  of  the  constitution.  So,  with  respect  to  the  present  bank,  suits 
brought  by  or  against  it,  are  not  understood  to  be  brought  by  or 
ftgfunst  the  United  States.  The  government,  by  beconung  a  corpo- 
rator, lays  down  its  sovereignty  so  far  as  respects  the  transactions  of 
the  corporation ;  and  exercises  no  power  or  privilege  which  is  not 
derived  from  the  charter.'  The  reasoning  admits  of  farther  iUostra- 
tdon.  A  corporation  is  itself,  in  legal  contemplation,  an  artificial 
person  having  a  distinct  and  independent  enstence  from  that  of  the 
persons  composing  it.  It  is  this  personal,  political,  and  artificial 
existence,  which  gives  it  the  character  of  a  body  politic  or  corporate, 
in  which  may  be  vested  peculiar  powers  and  attributes,  distinct  and 
different  from  those  belonging  to  the  natural  persons  composing  it.^ 
Thas,  the  corporation  may  be  perpetual,  although  die  individuals  com- 
posing it  may  in  succession  die.  It  may  have  privileges,  and  immuiu- 
ties,  and  functions,  which  do  not,  and  cannot  lawfully  belong  to  indi- 
viduals. It  may  exercise  franchises,  and  transact  bumess  prolubited 
to  its  members,  as  individuals.  The  capacity  to  sue  and  be  sued 
belongs  to  every  corporation ;  and,  indeed,  is  a  function  incident  to  it, 
independent  of  any  special  grant,  because  necessary  to  its  existence.' 
It  sues  and  is  sued,  however,  not  in  the  names  of  its  members,  but  in 
its  own  name,  as  a  distinct  person.  It  acts,  indeed,  by  and  through 
its  members,  or  other  proper  &nctionaries  ;  but  still  the  acts  are  ita 
own,  and  not  the  private  acts  of  such  members  or  functionaries.  The 
members  are  not  only  not  parties  to  its  suits  in  any  legal  sense,  but 
they  may  sue  it,  or  be  sued  by  it,  in  any  action,  ezactiy  as  any 
stranger  may  sue  it,  or  he  sued  by  it.  A  state  may  sue  a  bank,  in 
which  it  is  a  stockholder,  just  as  any  other  stockholder  may  sue  the 
same  bank.  The  United  States  may  sue  the  bank  of  the  United 
States,  and  entitle  themselv»  to  a  judgment  for  any  debt  due  to  them ; 
and  they  may  satisfy  the  execution  issuing  on  such  a  judgment,  out  of 


>   United  Stata  Bant  r.  PloKttr^  Bank  of  Gmrgia,  S  Wheat.  B.  907,  IKIB. 

*  See  1  Elack.  Comm.  ch.  18,  p.  467,  471,  479,  477. 

*  1  Bbck.  Comm.  475,  476. 
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toy  property  of  the  bank.  Nov  it  is  plain  tiiat  this  conld  not  be 
done,  if  the  state,  or  the  United  Stt^s,  or  any  other  stockholder  irere 
deemed  a  p&rty  to  the  record.  It  would  be  past  all  legal  compreheo- 
sion,  &at  a  party  might  sue  himself,  and  be  on  both  aides  of  the  con- 
troversy. So  that  any  attempt  to  deem  a  state  a  party  to  a  suit, 
amply  because  it  has  an  interest  in  a  suit,  or  is  a  stockholder  in  a  cor- 
poration on  the  record,  would  be  to  renounce  all  ordinary  doctrines  of 
law  applicable  to  Bach  cases.  The  &amer3  of  the  constitution  must  be 
presumed,  in  treating  of  the  judicial  department,  to  hare  used  language 
in  the  sense,  and  with  the  limitations  belonging  to  it  in  judicial  usage. 
They  must  have  spoken  according  to  known  distinctions,  and  settled 
rules  of  interpretation,  incorporated  into  the  very  elements  of  the 
jurisprudence  of  every  state  in  the  onion. 

§  1688.  It  may,  then  be  liud  down,  as  a  rule  which  admits  of  no 
exception,  that  in  all  cases  under  the  constitution  of  the  TJmt«d  States, 
where  jurisdiction  depends  upon  the  party,  it  is  the  party  named  on 
the  record.  Consequently  the  amendment  above  referred  to,  which 
restrains  the  jurisdiction  granted  by  the  constitution  over  suits  agunst 
states,  is  of  necessity  limited  to  those  suits,  in  which  a  state  is  a  party 
on  the  record.  The  amendment  has  its  full  effect,  if  the  constitution 
is  construed  as  it  wonld  have  been  construed,  had  the  jurisdiction 
never  been  extended  to  suits  brought  agdnst  &  state  by  the  citizens  of 
another  state,  or  by  aliens.^ 

§  1689.  It  has  been  doubted,  whether  this  amendment  ext«nd8  to 
cases  of  admiralty  and  maritime  jurisdiction,  where  the  proceedmg  is 
m  rem,  and  not  in  j>er8(mam.  There,  the  jurisdiction  of  the  court  is 
founded  upon  the  possesion  of  the  thing ;  and  if  the  state  should 
interpose  a  clium  for  the  property,  it  does  not  act  merely  in  tlie  cha- 
racter of  a  defendant,  but  as  an  actor.  Besides ;  the  language  of  the 
amendment  is,  that  "  the  judicial  power  of  the  United  States  Ehall  not 
be  construed  to  extend  to  any  suit  in  law  or  eqaiU/."  But  a  smt  in 
the  admiralty  is  not,  correctly  speaking,  a  suit  in  lav,  or  in  eqaity ; 
but  is  often  spoken  of  in  contra<Ustinction  to  both.' 


■  OtboTM  y.  IMtd  SlalaBank,9  Wheat  B.  SST.BSS;  The  Oooenor  of  Gtor^T. 
Madnuo,  1  Feters's  Sup.  B.  110, 122.  A  »taie  maj  be  properly  deemed  a  part;,  when 
it  Buefl  or  b  sued  bj  proceM,  bj  or  against  the  governor  of  the  ilMa  in  bia  offidal  c^m- 
d^.     7^  Gooemor  of  Gwrgia  T.  Madnao,  1  FeKn'a  Sop.  R.  110,  ISI  lo  124. 

*  See  DhitedSlatti  v-Bl^kiSEM't  Lain  Joaxoti,  197,  SOS;  The  GevtntBref  Georgia 
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§  1690.  Next.  "  ControTersieB  betweeo  citisens  of  different  stateB." 
Althoa^  the  neceant^  of  this  power  may  not  Btuid  apon  grounds 
quite  as  strong  as  some  of  the  preceding,  there  are  high  motives  of 
state  policy  and  public  justice  by  iduch  it  can  be  clearly  vindicated. 
There  are  many  oases  in  which  such  a  power  may  be  in^pensable,  <a 
in  the  hi^est  degree  expedient,  to  oarry  into  effect  some  of  the  privi- 
leges  and  immunities  oonferred,  and  some  of  the  proMbitions  apcm 
states  expressly  declared  in  the  constitatioD.  For  example ;  it  is 
declared  that  the  citizena  of  each  state  shall  be  entitled  to  all  the 
privilegea  and  immumtieB  of  dtizens  of  the  several  states.  Suppose 
an  attempt  is  made  to  evade  or  withhold  these  privileges  and  immniu- 
ties,  would  it  not  be  right  to  lUlow  the  party  aggrieved  an  opportunity 
of  claiming  them,  in  a  contest  vrith  a  citizen  of  the  state,  before  a 
tribunal  at  once  national  and  impartial  ? '  Suppose  a  state  should 
pass  a  tender  law,  or  law  impuiing  the  obligation  of  private  contracts, 
or  should,  in  the  course  of  its  legislation,  grant  unconstitutional  prefer- 
ences to  ite  own  dtizens,  is  it  not  clear  that  the  jurisdiction  to  enforce 
the  obligations  of  the  constitution,  in  such  cases,  ought  to  be  confided 
to  the  national  tribunab  ?  These  cases  are  not  purely  imaginary. 
They  have  actually  occurred,  and  may  again  occur,  under  peculiar 
circumstances,  in  the  course  of  state  legislation.'  What  was  the  fact 
under  the  confederatiMt  ?  Each  state  was  obliged  to  aoqtuesco  in  the 
degree  of  justice  which  another  state  might  choose  to  yield  to  ita  citi- 
zena.' There  was  not  only  danger  of  animosities  growing  up  from 
this  source  ;  but,  in  pcnnt  of  fact,  there  did  grow  up  retaliatory  legis- 
lation, to  meet  such  real  or  imagined  grievances. 

fj  1691.  Kothing  can  conduce  more  to  general  harmony  and  confi- 
dence among  all  the  states,  than  a  consciousness  that  controversies 
are  not  exclusively  to  be  decided  by  the  state  tribunals ;  but  may,  at 
the  election  of  the  parfy,  be  bron^t  before  the  national  tribunals. 
Besides ;  it  cannot  escape  observation,  that  the  judges  in  different 


T.  Madnao,  1  Peten'i  Sap.  S.  134,  and  Id.  128,  129,  130,  13),  132,  133,  the  opinion  of 
Mr.  JnitiMjohnion;  United  Sola  v.  Pel^.b  Cnnch's  R.  llS,  139,  140. 

>  Ths  Fed«nli«t,  No.  SO ;  Ibid.  No.  IS. 

■  8oe  1  Elliot'i  DebM«a,  391,  392,  401,  406  ;  3  Elliot's  Debktn,  141, 144,  S77,  BBS. 

*  See  ChaUm  t.  Gtargia,  a  Dall.  B.  474, 475, 476,  pel  Mr.  ChM  JnMlm  Jajr;  Tbe 
FedenUist,  No.  80 ;  S  EUiofa  IHbUce,  14S,  144, 177,  SB2 ;  Mirtm  t-  Bnter,  1  Wheat. 
B.  348,  347. 
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8tat«B  hold  their  offices  b;  »  very  different  tenure.  Some  hold  during 
good  behavior  ;  some  for  &  term  of  years  ;  some  for  a  single  je&r ; 
some  are  irremorable,  except  upon  impeaohmeat ;  and  others  may  be 
removed  upon  address  of  the  legblature.  Under  snch  circumstaDces, 
it  cannot  but  be  presumed  that  there  may  arise  a  course  of  state 
policy,  or  state  le^lalion,  exceedingly  injurious  to  the  interests  of 
the  cttizeus  of  other  states,  both  as  to  real  and  personal  property.  It 
would  reqmre  an  uncommon  exercise  of  candor  or  credulity  to  affirm, 
that,  in  cases  of  this  sort,  all  the  state  tribunals  would  be  wholly  with- 
out state  prejudice  or  state  feelings ;  or,  that  they  would  be  as  earnest 
in  renting  the  encroachments  of  state  authority,  upon  the  just  rights 
imd  interests  of  the  citizens  of  other  states,  aa  a  tribunal  differently 
conalituted,  and  wholly  independent  of  state  authority.  And,  if  jus- 
tice should  be  as  ffurly  and  as  firmly  administered  in  the  former  as  in 
the  latter,  still  the  mischiefs  would  be  most  serious,  if  the  public 
ofonion  did  not  indulge  such  a  belief.  Justice,  in  cases  of  this  sort, 
should  net  only  be  above  all  reproach,  but  above  all  suspicion.  The 
sources  of  state  irritations  and  state  jealousies  are  sufficiently  nume- 
rous, without  leaving  open  one  so  copious  and  constant,  as  the  belief 
or  the  dread  of  wrong  in  the  administration  of  state  justice.^  Besides; 
if  the  public  confidence  should  continue  to  foUow  the  state  tribunals, 
(as  in  many  cases  it  doubtless  will,)  the  provision  will  become  inert 
and  harmless ;  for,  as  the  party  will  have  his  election  of  the  forum,  he 
will  not  be  inclined  to  desert  the  state  courts,  unless  for  some  sound 
reason,  founded  either  in  the  nature  of  his  cause  or  in  the  influence  of 
state  preju^ces.'  On  the  other  hand,  there  cail  be  no  real  danger  of 
injustice  to  the  other  side,  in  the  decisions  of  the  national  tribunals  ; 
because  the  cause  must  still  be  decided  upon  the  true  principles  of  the 
local  law,  and  not  by  any  fi>reigu  jurisprudence.^  There  is  another 
circumstance  ef  no  small  importance,  as  a  matter  of  policy ;  and  that 
is,  the  tendency  of  such  a  power  to  increase  the  confidence  and  credit 
between  the  commercial  and  agricultural  states.  Ko  man  can  be 
insen^ble  to  the  value,  in  promoting  credit,  of  the  belief  of  there  being 


>  See  The  Federalist,  No.  eO;  *  Ball.  474,  4TS,  476,  per  Mi.  Cliief  Jiutice  Jay; 
1  Kent'i  Comm.  Lect.  14,  p.  376,  (Sd  ediL  p.  396) ;  3  Elliot'i  Debateir  Ml,  143,  144. 
■  See  Riwle  on  Conit.  ch.  31,  p.  S04  j  3  EUiot'i  Deb.  381,  SSa. 
3  EUiota  DebMlw,  401, 403, 406. 
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a  prompt,  eEGcieot,  and  impartial  adiiuiustTati<«i  of  justiee  in  enforcing 
contracts.' 

^  1692.  Such  are  some  of  the  reasona,  which  are  snppoaed  to  hare 
influenced  the  convention  in  delegating  juriatUction  to  the  courts  of 
the  United  Statee,  in  caaes  between  citizens  of  different  states. 
Probably  no  part  of  the  judicial  power  of  the  union  has  been  of  more 
practical  benefit,  or  has  giren  more  lastjng  satisfaction  to  the  people. 
There  is  not  a  single  state  which  has  not,  at  some  time,  felt  the  influ- 
ence of  tills  conservative  power ;  and  the  general  harmony  which 
exists  between  the  state  courts  and  the  national  courts,  in  the  concur- 
rent exercise  of  their  jurisdiction  in  cases  between  citizens  of  different 
states,  demonstrate  the  utility,  as  well  as  the  safety  of  the  power. 
Indeed,  it  ia  not  improbable  that  the  existence  of  the  power  has 
operated  as  a  nlent,  but  irrenstible  check  to  undue  state  legation ; 
St  the  same  time,  that  it  has  cheiished  a  mutual  respect  and  confi- 
dence between  the  stat«  and  national  courts,  as  honorable  as  it  has 
been  beneficent. 

§  1693.  The  next  inquiry  growing  out  of  this  part  of  tiie  clause  is, 
vfao  are  to  be  deemed  citizens  of  different  states,  within  the  meaning 
c^  it.  Are  all  persons  bom  within  a  state  to  be  always  deemed  dti- 
zens  of  that  state,  notwithstanding  any  change  of  domicil ;  or  does 
their  citizenship  change  with  their  change  of  domicil  ?  The  answer 
to  this  inquiry  is  equally  plain  and  eatiabctory.  The  constitution 
having  declared,  that  the  citizens  of  each  state  shall  be  entitled  to  aO 
privileges  and  immunities  of  citizens  in  the  several  states,  every  per- 
son, who  is  a  citizen  of  one  state  and  removes  into  another,  with  the 
intention  of  taking  up  bis  rendence  and  inhabitancy  there,  becomes 
ipto  facto  a  citizen  of  the  state  where  he  resides ;  and  he  then  ceases 
to  be  a  citizen  of  the  state  from  which  be  has  removed  his  rendence. 
Of  course,  when  he  ^ves  up  his  new  residence  or  domicil,  wd  returns 
to  lus  native  or  other  state  residence  or  domicil,  he  reacquires  the 
character  of  the  latter.  What  circumstances  shall  constitute  such  a 
change  of  residence  or  domicil,  is  an  inquiry  more  properly  belonging 
to  a  treatise  upon  public  or  municipal  law  than  to  commentaties  apon 
constitutional  law.  In  general,  however,  it  may  be  said,  that  a 
removal  from  one  state  into  another,  <aamo  manen^  or  with  a  deugo 


<SEUkn'iI}d>ilc8,39S,40t;  3  Elliot's  Debates,  144;  lUd.SBS. 
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of  becoming  an  inhabitant,  oonstitntes  a  change  of  domicil,  and,  of 
course,  a  change  of  citizenship.  But  a  person  who  b  a  native  citizen 
of  one  state  never  ceases  to  be  a  citizen  thereof,  until  he  has  acquired 
a  new  citizenship  elsewhere.  Keeidence  in  a  foreign  country  has  no 
operation  upon  his  character  as  a  citizen,  although  it  maj,  for  pur- 
poses of  trade  and  commerce,  impress  him  with  the  character  of  the 
country.'  To  change  alle^ance  is  one  thing ;  to  change  inhabitan<7 
is  quite  another  tMng.  The  right  and  the  power  are  not  coextensive 
in  each  case.'  Every  citizen  of  a  state  is  ipso  facto  a  citizen  of  the 
United  States.* 

§  1694.  And  a  person  who  b  a  naturalized  citizen  of  the  United 
States  by  a  like  residence  in  any  state  in  the  uiuon,  becomes  ipto 
faOo  a  citizen  of  that  state.  So  a  citizen  of  a  territory  of  the  union 
by  a  like  residence  acquires  the  character  of  the  state  where  he 
reudes.^  But  a  naturalized  citizen  of  the  United  States,  or  a  citizen 
of  a  territory,  b  not  a  citizen  of  a  state,  entitled  to  sue  in  the  courts 
of  the  United  States  in  virtue  of  that  character,  vfaile  he  rendes  in 
any  such  territory,  nor  until  he  has  acquired  a  residence  or  domicil  in 
&.6  particular  state.'' 

§  1695.  A  corporation,  as  such,  b  not  a  citizen  of  a  state  in  the 
sense  of  the  constitution.  But  if  all  the  members  of  the  corporation 
are  citizens,  their  character  will  confer  jurisdiction,  for  then  it  b  sub- 
stantially a  suit  by  citizens  suing  in  their  corporate  name.°  And  a 
citizen  of  a  state  b  entitled  to  sue,  as  such,  notwithstanding  he  b  a 
trustee  for  others,  or  sues  in  autre  droit,  as  it  b  technically  called ; 
that  b,  as  representative  of  another.  Thus  a  citizen  may  sue  who  is 
s  trustee  at  law,  for  the  benefit  of  the  person  entitled  to  the  trust. 
And  an  admimstrator  and  executor  may  sue  for  the  benefit  of  the 
estate  wluch  they  represent,  for  in  each  of  these  cases  it  b  their  per- 
sonal suit.^    But  if  citizens  who  are  parties  to  a  suit,  are  merely 


>  S«e  1  Kent'i  Comm.  Led.  4. 

<  See  Rawle  on  Const,  ch.  9,  p.  87  to  100.  *  Ratrle  od  Const,  ch.  9,  p.  85, 86. 

•  See  Gatiiei  t.  BoUm,  6  Pet«ra'a  Sup.  B.  761. 

»  &pbuni  y.  Ekxtg,  3  Cr»ncb,  448 ;   Corporation  of  Nob  Orleans  T.  TPinJer,  1  Wbe«t. 
B.  91 ;  1  Kent's  Comm.  Lect  17,  p.  SGO,  {Sd  edltdon,  p.  384.) 

•  Sope  Insuraaca  Compam/  t.  Boardman,  5  Cranch,  57;  Bank  of  Vniied  States  T. 
DeiMtta,  5  Cranch,  61 ;  Dmted  States  v.  Pianier't  Bank,  9  Wheat.  R.  410. 

'  Clu^tpe/Uaine  t.  Dt  Chemasa,  4  Cranch,  306 ;  Bank  of  United  Staia  t.  Daxaia, 
S  Ciuch,  61  i  ChUdrtss  T.  Eaory,  8  Wheat.  B.  668. 
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nominally  so,  as,  for  instance,  if  ma^trates  are  officially  required  to 
allow  suits  to  be  broagbt  in  their  nameB  for  the  ase  or  benefit  of  a  citii- 
zea  or  aUen,  thhe  latter  are  deemed  the  substantial  parties  entitled  to 

§  1696.  Next.  "  Controversies  between  dtizens  of  the  same  state, 
claiming  lands  ander  grants  of  different  states."  ^This  clause  was  not 
in  the  first  drafl  of  the  constitution,  but  was  added  without  any  known 
objection  to  its  propriety.^  It  is  the  only  instance  in  which  the  consti- 
tution directly  contemplates  the  cognizance  of  disputes  between  citi- 
zens of  the  same  state ;  ^  but  cert^nly  not  tiie  only  one  in  which  they 
may  inchrectly  upon  constitutional  questions  have  the  benefit  of  the 
judicial  power  of  the  union.*  The  Federalist  has  remarked  that  the 
reasonableness  of  the  agency  of  the  national  courts  in  cases  in  which 
the  state  tribunals  cannot  be  supposed  to  be  impartial  speaks  for  itself. 
No  man  ought  certunly  to  be  a  judge  in  his  own  cause,  or  in  any  cause 
in  respect  to  which  he  has  the  least  interest  or  bias.  This  principle 
has  no  inconsiderable  weight  in  designating  the  federal  courts  as  the 
proper  tribunals  for  the  determination  of  controver^es  between  differ- 
ent states  and  their  citizens.  And  it  ought  to  have  the  same  opera- 
tion in  regard  to  some  cases  between  citizens  of  the  same  state. 
Glums  to  land  under  grants  of  different  states,  founded  upon  adverse 
pretensions  of  boundary,  are  of  this  description.  The  courts  of  neither 
of  tiie  granting  states  could  be  expected  to  be  unbiased.  The  laws  may 
have  even  prejudged  the  question,  and  tied  the  courts  down  to  deci- 
sions in  favor  of  the  grants  of  the  state  to  which  they  belonged. 
And  where  this  has  not  been  done,  it  would  be  natural  that  the  judges, 
as  men,  should  feel  a  strong  predilection  for  the  claims  of  their  own 
government.^  And,  at  all  events,  the  providing  of  a  tribunal  having 
no  possible  interest  on  the  one  side  more  than  the  other,  would  have  a 
most  salutaiy  tendency  in  quieting  the  jealousies,  and  disarming  the 
resentments  of  the  state,  whose  grant  should  be  held  mvahd.  TIus 
jurisdiction  attaches  aot  only  to  grants  made  hy  different  states  which 
were  never  united,  but  also  to  grants  made  by  different  states  which 
were  originally  united  under  one  jurisdiction,  if  made  since  the  separa- 

<  Broum  V.  Strode,  5  Cnnch,  303.  '  Joanul  of  ConventioD,  SSG,  300. 

'  The  FederaliBt,  No.  BO. 

*  CoheiuT.  Ffr^'ni'o,  SWliutB.  390,391,39!. 

•  The  Federslut,  ffo.  so.  Seealso  Hr.  Ctikf  Jiutke  Jij't  B«muk«,4  Dill.  47e,aDd 
anteTDLS,t  163B. 
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tion,  altliongh  the  ori^  of  the  title  may  be  traced  back  to  an  antece- 
dent period.' 

§  1697.  Next  "Con^Tsmee between  aBtate,ortbe(ndsenB thereof, 
and  foreign  states,  cilozena,  or  Bnbjecta."  The  Federalist'  has  rindi- 
cated  this  proTimon  in  the  follovrbg  brief,  but  powerful  manner :  "  The 
peace  of  the  whole  ought  not  to  be  left  at  the  ^spOBal  of  a  part.  The 
nnioa  will  undoubtedly  be  answerable  to  foreign  powers  for  ijie  conduct 
of  its  memberfi.  And  the  responsibility  for  an  injury  ought  ever  to  be 
accompanied  with  the  &euUy  of  preventing  it.  As  the  denial  or  pei^ 
version  of  justice  by  the  sentences  of  courts  is  with  reason  classed 
among  tlie  just  causes  of  war,  it  will  follow  that  the  federal  judiciary 
ought  to  have  cogmzance  of  all  causes  in  which  die  citizens  of  other 
countries  are  concerned.  This  is  not  less  essential  to  the  preservation 
of  the  public  faith,  than  to  the  aecurity  of  die  pubUc  tnuKjuillity.  A 
distinction  may  perhaps  be  imagined  between  cases  arising  npon  trea- 
ties and  the  laws  of  nations,  and  those  which  may  stand  merely  on  the 
footing  of  the  municipal  law.  The  former  kind  may  be  supposed 
proper  for  die  federal  jurisdiction  ;  the  latter  for  tiiat  of  the  states. 
But  it  is  at  least  problematical,  whether  an  unjust  sentence  against  a 
foreigner,  where  the  subject  of  controversy  was  wholly  relative  to  the 
lex  hd,  would  not,  if  unredressed,  be  an  aggresdon  upon  his  sove- 
reign as  well  as  one  which  violated  the  stipulations  of  a  treaty,  or  the 
general  law  of  nations.  And  a  still  greater  objection  to  the  distinctioa 
would  result  from  the  immense  difficulty,  if  not  impossibility  of  a 
practical  discrimination  between  the  cases  of  one  complexion  and  those 
of  the  other.  So  great  a  proportion  of  the  controvennes  in  which 
foreigners  are  parties,  involve  national  questions,  that  it  is  by  far  the 
most  safe,  and  most  expedient,  to  refer  all  those  in  which  they  are  con- 
cerned to  the  national  tribunals." 

^  1698.  In  addition  to  diese  suggestions,  it  may  be  remarked,  that 
it  is  of  great  national  importance  to  advance  public  as  well  as  private 
credit,  in  our  intercourse  with  foreign  nations  and  their  subjects. 
Nothing  can  be  more  beneficial  in  this  respect,  than  to  create  an 
imputial  tribonal,  to  which  they  may  have  resort  upon  all  occa»ons, 


'  TeiBa  of  PaicUl  t.  ClarU,  9  Cranctt,  292 ;  Coiaon  v.  Ltais,  2  Wheat  K,  377. 

*  Tin  Fedenilui,  No.  80.    See  alio  3  Ellioc's  Debatea,  283 ;  2  Elliot's  DobUaa, 
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when  it  may  be  necessary  to  ascertfun  or  enforce  tlieir  rights.^ 
Besides,  it  is  not  wholly  immaterial,  that  the  law  to  be  administered  in 
cases  of  foreigners  is  often  very  distinct  from  the  mere  municipal  code 
of  a  state,  and  dependent  upon  the  law  merchant,  or  tlie  more  enlarged 
consideration  of  international  rights  and  duties  in  a  case  of  conflict  of 
the  foreign  and  domestJo  laws.'  And  it  may  furly  be  presumed  that 
the  Dadonal  tribunals  will,  from  the  nature  of  their  ordinary  functicms, 
become  better  acquainted  with  the  general  principles  which  regulate 
subjects  of  this  nature,  than  other  courts,  however  enlightened,  which 
are  rarely  required  to  discuss  them. 

§  1699.  In  regard  to  controversies  between  an  American  and  a 
foreign  state,  it  is  obvious  that  the  suit  mast,  on  one  side  at  least,  be 
wholly  voluntary.  No  foreign  state  can  be  compelled  to  become  a 
party,  pliuntiff,  or  defendant  in  any  of  our  tribunals.^  If,  therefore, 
it  chooses  to  consent  to  the  institution  of  any  suit,  it  is  its  consent 
alone  which  can  ^ve  effect  to  the  jurisdiction  of  the  court.  It  is  cer- 
t^nly  desirable  to  furnish  some  peaceable  mode  of  appeal  in  cases 
where  any  controversy  may  exist  between  an  American  and  a  foreign 
state,  sufficiently  important  to  require  the  grievance  to  be  redressed  by 
any  other  mode  than  through  the  instrumentality  of  negotiations.* 

§  1700.  The  inquiry  may  here  be  made,  who  are  to  be  deemed 
aliens  entitled  to  sue  in  the  courts  of  the  United  States  ?  The  general 
answer  b,  any  person  who  is  not  a  citizen  of  the  United  States.  A 
foreigner,  who  is  naturalized,  is  no  longer  entitled  to  the  character  of 
aa  alien.'    And  when  an  aUen  is  the  substantial  party,  it  matters  not 


■  3  Elliot'e  Debates,  U2,  H3, 144,  2BS,  383.  It  is  iiotorioiu,thHt  this  jnrisdictioDhu 
been  Tery  aatiafacCorr  to  foreign  nations  and  their  subjects.  Nor  have  the  daDgers  of 
state  prejudice,  and  state  attachment  Co  local  interests,  to  the  injury  of  fbrcignera  been 
wholly  imaginary.  It  has  l>een  already  stated  in  another  place,  that  the  debts  due  to 
British  subjects  before  the  rCToIntion,  wore  neyer  recovered  until  after  the  adoption  of 
the  coQsIilution,  by  suits  tirouglit  in  the  uational  courts.  See  Wart  r.  Hifitm,  3  DalL 
R.  199. 

'  Sod  1  Tucker's  Black.  Comm.  App.  «ai ;  3  Elliot's  Deb.  282,  383. 

a  8ee3EllioC'iDeb.39I,407i  /bster  T.  AUscm,  2  Peten's  R.  354,  307. 

*  Sm  3  EUioc'e  Debates,  283,  383. 

'•  Mr.  Tucker  supposes  that  tho  seTerel  states  sdtl  retain  the  power  of  admitting 
aliens  to  become  denizens  of  the  state ;  but  that  they  do  not  thereby  become  diiuni. 
(1  Tuck.  BUck.  Coram.  App.  365.)  Wliat  he  means  by  deniiens,  he  has  not  eipluined. 
If  he  means,  that  the  states  ma;  aalnialiie  so  far  as  10  make  an  alien  a  citiieo  of  tba 
ttMe,  that  may  be  weU  quesdoaed.  If  he  means  only,  that  they  may  enable  alien*  to 
TOL.  n.  40 
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whedier  he  is  a  suitor  in  his  otm  right,  or  whether  he  acts  ae  a  trostee, 
or  pereoual  representative,  or  whether  he  is  compellable  by  the  local 
law  to,  sue  throngh  some  official  organ.'  A  foreign  corporatioQ  esta- 
blished in  a  foreign  country,  all  of  whose  members  are  aliens,  is  enti- 
tled to  sue  in  the  same  manner  that  an  alien  may  personally  sue  in  the 
courts  of  the  anioQ.^  It  is  not  sufficient  to  vest  the  jurisdiction,  that 
an  aUen  is  »  party  to  the  Bmt,  unless  the  other  party  be  a  citizen.* 
British  subjects,  bom  before  the  American  revolution,  are  to  be  deemed 
aliens,  and  may  sue  American  citizens  bom  before  the  revolution,  as 
well  as  those  bom  unce  that  period.  The  revolution  severed  the  ties 
of  alle^ance,  and  made  the  inhabitants  of  each  country  aliens  to  each 
other.*  In  relation  to  aliens,  however,  it  should  be  stated,  that  they 
have  a  right  to  sue  only  while  peace  exists  between  their  country  and 
our  own.  For  if  a  war  breaks  out,  and  they  thereby  become  alien 
enemies,  their  right  to  sne  is  sospended  until  the  return  of  peace.^ 

^  1701.  We  have  now  finished  our  review  of  the  classes  of  cases, 
to  which  the  judicial  power  of  the  United  States  extends.  The  nest 
inquiry  naturally  presented  is,  in  what  mode  it  ia  to  he  exercised,  and 
in  what  courts  it  is  to  be  rested.  The  snoceeding  clause  of  the  con- 
Blatution  answers  this  inquiry.  It  is  in  the  following  words :  "  In  all 
"  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and 
"  those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
"  oriffiruU  jurisdiction.  In  aU  the  other  cases  before  mentioned,  Hie 
"  supreme  court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
"  &ct,  with  such  exceptions  and  nnder  such  regulatioas  as  the  cod- 
«  gress  shall  make."  ' 


hold  lands  and  enjoy  certain  oilier  qualified  priTilegeB  within  the  state,  that  will  not  be 
denied. 

I   Chapp^im  ■>.  De  ChauaiLe,  4  Cranch,  306  ;  Brown  t.  Slrode,  5  Cranch,  B.  303. 

*  Sodeti/  for  Propagating  the  Gaspd  t.  rDim  o/  Nob  Haven,  B  Wheal.  R.  464. 
'  Jadaon  t.  Tioentgnian,  3  Peten's  8np.  C.  H.  136. 

*  Daaum'a  Leaa  r.  Godjrry,  4  Cranch,  321 ;  Blight's  Letaa  i.  Bnohala,  7  Wheat.  K. 
535  ;  Ingtii  y.  Tnaiivi  of  SaiUn'i  Snug  Harbor,  3  Petera'i  Sup.  C.  R.  IM. 

>  1  Kent's  Comm.  Lect  3,  p.  64,  65,  (sd  edition,  p.  6S,  69.) 

<  In  the  first  draft  of  the  constitntion,  the  words  stood  thns ;  "  In  caKs  of  impeach- 
ment, cases  affecting  unbauadon,  otber  public  ministers,  end  consuls,  end  those  in 
nAich  a  stale  shall  be  a  parlj,  this  jurisdictioa  (of  the  supreme  court)  shall  be  original. 
In  all  other  cases  befora  mentioned,  it  t&ail  be  apptliate,  with  such  esccpdoDS  and  under 
fneh  regulations  is  the  legislature  maj  make.  The  legislature  may  assign  anj  pert  of 
the  juriidielioD  abore  menlioiied,  (except  the  trial  of  the  president  of  the  United  States) 
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§  1703.  The  first  remark  arisiag  out  of  tliis  clanae  is,  that,  as  the 
judicial  power  of  the  United  States  extends  to  all  the  cases  eaume- 
lated  in  the  oonsdtutiou,  it  may  extend  to  all  snch  cases  in  any  form, 
in  which  judicial  power  may  be  exercised.  It  may,  therefore,  extend 
to  them  in  the  shape  of  original  or  appellate  jurisdiction,  or  both ;  for 
there  is  nothing  in  the  nature  of  the  caaes,  vluch  binds  to  the  exercise 
of  the  one  in  preference  to  the  other.'  But  it  is  clear,  from  the  lan- 
guage of  the  constitution,  that,  in  one.ibrm  or  the  other,  it  is  abso- 
lutely obligatory  upon  congress,  to  vest  all  the  jurisdiction  in  the 
nation^  conrta,  in  that  class  of  cases  at  least,  where  it  has  declared, 
that  it  shall  extend  to  "  all  catet."  ^ 

§  1703.  la  the  next  [dace,  the  jurisdiction,  which  is  by  the  ccHtati- 
tnlion  to  be  exercised  by  the  supreme  court  in  an  original  form,  is 
Tery  hmited,  and  extends  only  to  cases  affecting  ambassadors  and 
other  public  ministers,  and  consuls,  and  cases,  where  a  state  is  a  par^. 
And  congress  cannot  constitutionally  confer  on  ibany  other,  or  further 
orii^nal  jurisdiction.  This  is  one  of  the  appropriate  illustratjous  t£ 
the  rule,  that  tiie  affirmation  of  a  power  in  particular  cases,  excludes 
it  in  all  others.  The  clause  itself  wonld  otherwise  be  wholly  inope- 
rative and  nugatory.  If  it  had  been  intended  to  leave  it  to  the  dis- 
cretion of  congress,  to  apportion  the  judicial  power  between  the 
supreme  and  inferior  courts,  according  to  the  will  of  that  body,  it 
would  have  been  useless  to  have  proceeded  further,  than  to  define  the 
judicial  power,  and  the  tribunals  in  winch  it  should  be  vested. 
Affirmative  wmds  often,  .in  their  operation,  imply  a  negative  of  other 
objects  than  those  ^Srmed ;  and  in  this  case  a  negative,  or  exclnuve 
sense  must  be  given  to  the  words,  or  they  have  no  operation  at  all. 
If  the  solicitude  of  the  convention,  respecting  our  peace  with  foreij^ 
powers,  might  induce  a  provision  to  be  made,  that  the  supreme  court 
should  have  original  jurisdiction  b  cases,  which  might  be  supposed  to 
affect  them;  yet  the  clause  would  have  proceeded  no  further,  than  to 


in  tbe  manner  tod  ander  the  limiiuiofis  which  it  ihaU  think  proper,  to  mch  inferior 
coorti  u  it  ihall  conititnte  ftom  tiine  to  time."  It  iru  varied  to  iu  pittMnt  fortn  bj 
(occettiTe  Totei,  in  which  there  wm  tome  differenoe  of  opiaion.  JonnuJ  of  ConreB- 
lion,  p.  336,  aST,  m,  300,301. 

■  MaiHii  V.  HiuUtr,  1  Wheat.  B.  333,  337, 33B;  (kbam  t.  Bank  of  IMed  SbOa, 
9  Wheat.  R.  830,821. 

*  Id.  p.  328, 330,  336.  Upon  tfais  iobject  tbere  ia  conaidBiablfl  diKnuloB  in  tha  c«m 
td  ilia1mr.SuHUr,{l  Wbot- R.304,313.} 
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provide  for  Buch  cases,  noless  some  further  restriction  apoQ  the  powers 
of  congress  had  been  intended.  The  direction,  that  the  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases,  with  snch  exceptions 
as  congress  shall  make,  will  be  no  restriction  unless  the  words  are  to  be 
deemed  ezcln^ve  of  original  jarisdiction.'  And  accordingly  the  doc- 
trine is  firmly  established,  that  the  supreme  court  cannot  constitution- 
ally exercise  any  original  jurisdiction,  except  in  the  enumerated  cases. 
If  congress  should  confer  it,  it,would  be  a  mere  nullity.^ 

§  1704.  But  although  the  supreme  court  cannot  exercise  original 
jurisdiction  in  any  cases,  except  those  specially  enumerated,  it  is  cer- 
tainly competent  for  congress  to  vest  in  any  inferior  courts  of  the 
United  States  original  jurisdiction  of  all  other  cases,  not  thus  specially 
assigned  to  the  supreme  court ;  for  there  is  nothing  in  the  constitutioD 
which  excludes  such  inferior  courts  &om  the  exercise  of  such  original 
jurisdiction.  Ori^al  jurkdiction,  so  &r  as  the  constitution  gives  a 
rule,  is  coextensive  with  the  judicial  power ;  and  except  bo  far  aa  the 
constitution  has  made  any  distinction  of  it  among  the  courts  of  the 
United  States,  it  remuns  to  be  exercised  in  an  original  or  appellate 
fiirm,  or  both,  as  congress  may  in  their  wisdom  deem  fit.  Now,  the 
constitution  has  made  no  diadnction,  except  of  the  orig^al  and  appel- 
late jurisdiction  of  the  supremo  court.  It  has  nowhere  in^nuated 
tliat  the  inferior  tribtmalB  shall  hare  no  original  jurisdiction.  It  has 
nowhere  affirmed,  that  they  shall  hare  appellate  jurisdiction.  Both 
a^e  left  unrestricted  and  undefined.  Of  course,  as  the  judicial  power 
IB  to  be  vested  in  the  supreme  and  inferior  courts  of  the  union,  both 
are  under  the  entire  control  and  regulation  of  congress." 

§  1705.  Indeed  it  has  been  a  matter  of  much  question,  whetiier  the 
grant  of  ori^nal  jurisdiction  to  the  supreme  court  in  the  enumerated 
eases,  ought  to  be  construed  to  give  to  that  court  exclusive  original 


■  Mar^ury  t.  MidUm,  1  Cnnch.  R.  174,  ITS  ;  Wiacart  v.  DamAg,  3  Dall.  R.  321 ; 
CohtBt  T.  Vayinia,  6  Wheat  B.  392  to  395 ;  Id.  400,  401 ;  OAnw  r.  £iDii  of  lAiitad 
StaUt,  9  WheU,  R.  S20,  821. 

>  Id.  1  Kent,  Comm.  Lect  is,  p.  294,  301,  (Sd  edition,  314, 32!) ;  Wucart  t  DmuAi/, 
SBalL  R.  3S1.  .  Con^reu,  bj  die  jadiciBiyact  of  1789,  ch.  20,  f  13,  did  confer  on  the 
fiqireine  conrt  the  authority  to  issue  writs  of  mandamns,  in  cases  warranted  by  lite 
priodplea  and  usages  of  law,  to  peraoat  holding  office  under  tlie  antborit?  of  the  United 
SiMea.  But  the  Bapreme  conrt,  in  1801,  held  the  del^ation  of  power  to  be  a  mere 
nnlUt;.    Marbmy  v.  MadUan,  1  Cranch,  R.  137,  173  to  180. 

'  Martin  v.  HaMer,  1  Wheat  R.  337, 338 ;  OAome  v.  BatJc  of  United  Stata,  9  Wheat. 
B.  8S0,  821  i  Cbhnt  t.  Valuta,  6  Wheat  R.  89S,  396. 
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jaiiB^ction,  even  of  those  cases.  And  it  has  been  contended  tliat 
there  ia  nothing  in  the  consdtulion,  which  warranta  the  conclnuon, 
that  it  vaa  intended  to  exclude  the  inferior  courts  of  the  nmon  &oni  a 
concurrent  original  juriBdiction.'  The  jndiciar;  act  of  1789,  (ch.  20, 
§  11,  IS,)  has  mfmifeBtly  proceeded  upon  the  supposition  that  die 
jurisdiction  was  not  exclosiTe ;  but,  that  concnrrent  original  jurisdic- 
tion in  those  cases  might  be  vested  by  congress  in  inferior  courts.'  It 
has  been  stronglj  intimated,  indeed,  hy  the  highest  tribunal,  on  more 
than  one  occasion  that  the  original  jurisdiction  of  the  supreme  court 
in  those  cases  is  exclusive ;  ^  but  the  question  remuns  to  this  hour 
without  luiy  authoritative  decision.* 

§  1706.  Another  question  of  a  very  different  nature  is,  whether 
the  supreme  court  can  exercise  appeUate  joriadiction  in  the  class  of 
cases  of  which  original  jurisdiction  is  delegated  to  it  hj  the  constitn- 
tdon ;  in  other  words,  whether  the  original  jurisdiction  excludes  the 
appellate ;  and  so,  e  convene,  the  latter  implies  a  negative  of  the 
former.  It  has  been  sud  that  the  very  tUstinction  taken  in  the  consti- 
tution, between  original  and  appeUate  jurisdiction  presupposes,  that 
where  the  one  can  be  exercised,  the  other  cannot.  For  example,  ance 
the  original  jurisdiction  extends  to  cases,  where  a  state  is  a  party, 
this  is  the  proper  form  in  which  such  cases  are  to  be  brought  before 
the  supreme  court;  and,  therefore,  a  case  where  a  state  is  a  party 
cannot  be  brought  before  the  court  in  the  exercise  of  its  appellate 
jurisdiction ;  ibr  the  affirmative  here,  as  well  as  in  the  cases  of  ori^nal 
jurisdiction,  includes  a  negative  of  the  cases  not  enumerated. 

§  1707.  If  the  correctness  of  this  reasoning  were  admitted  it  would 
establish  no  more  than  that  the  supreme  court  could  not  exercise 
i^pellate  jurisdiction  in  cases  where  a  state  is  a  party.  But  it  would 
by  no  means  establish  the  doctrine  that  the  judicial  power  of  the 
United  States  did  not  extend  in  an  appellate  form  to  such  cases.  The 
exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the 


I  Uniltd  ShKo  T.  Aniani,  3  D&U.  B.  397 ;  ChMUm  r.  Gmgia,  3  DaU.  R.  419,  431, 
4SS,  per  Iredell,  J.    Borgesjit  on  Const-  cb.  3. 

■  1  Kent,  Comm.  Ltct.  15,  p.  2M,  tSS,  (Sd  edition,  p.  S14,  315.)  Sm  Hie  SlaU  of 
Slada  hbmi  t.  7^  SUAt  of  Umtackiuttli,  13  Peten,  713. 

■  See  Mariury  r.  Madiioii,  I  CnUKfa,  R.  137 ;  Martat  T.  Hmttr.  1  Wheat.  B.  337, 
aaS ;  CUoma  t.  Bani  of  Untitd  Statu,  9  Wheat.  K.  890,  sai ;  1  Kenf  a  Comm.  L«ct.  19, 
p.  S94,  399,  (!d  edition,  p.  3U,  31S| ;  CO/teu  v.  Firgiina,  6  Wheat  R.  395,  396,  397. 

*  Oiittd Statu y.Ort^a,  II  WImU.  8.461 1  CMcafv.  Ptr;)inii,0  Wh«M.B.SM,397. 
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ieroB  of  the  oonstitnlioii,  to  the  snpreme  court.  There  can  be  no 
doubt  that  congress  m&y  create  a  sacces^on  of  inferior  tribtmals,  in 
each  of  which  it  maj  vest  appellate,  as  well  as  original  jurisdiction. 
This  results  from  the  very  nature  of  the  delegation  of  the  judicial 
power  in  the  coostitntioii.  It  is  delegated  in  the  most  general  terms ; 
and  may,  therefore  be  exercised  under  the  authority  of  congress, 
under  every  variety  of  form  of  ori^al  and  appellate  jurisdicdon. 
There  is  nothing  in  the  instrument  which  reatruns  or  limita  Uie  power ; 
and  it  must,  consequently  suliBiQt  in  the  utmost  latitude,  of  which  it  is 
in  its  nature  susceptible.^  The  result  then  would  be,  that  if  the 
appellate  jurisdiction  over  cases  to  which  a  state  is  a  party,  could  not 
according  to  the  terms  of  the  constitution,  be  exercised  by  the  supreme 
court,  it  might  be  exercised  exclusively  by  an  inferior  tribunal.  The 
soundness  of  any  reasoning  which  would  lead  us  to  such  a  conclusion, 
may  well  be  questioned.^ 

^  1708.  But  the  reasoning  itself  is  not  well  founded.     It  proceeds 


■  AhrUn  T.  BunUr,  1  Wheat.  S.  337,  33S  i  CUome  v.  Bank  of  United  SttOa,  9  'Wheat 
B.  B20,  821 ;   Cohens  T.  Virsinla,  6  Wheat.  R,  392  to  396. 

*  Tbe  Federalist,  'So.  82,  has  epoken  of  the  right  of  congresa  to  rest  appellate  jnris- 
dktioii  in  the  inferior  courts  of  the  Dniled  Stalea  from  itale  conrte,  (for  it  had  bdOn 
expreul7  affirmed  thU  of  the  aapreme  court  in  mch  catea)  in  tbe  following  tenni: 
"  But  could  an  appeal  be  made  to  lie  from  the  state  courts  to  the  subordinate  fedenl 
jndicatoriea  t  This  is  another  of  the  qneationa  which  haTo  been  raised,  and  of  greater 
difflcDitf  than  the  fbnner.  The  following  conaiderationB  conntenance  the  afflrmatiTa. 
The  plan  of  the  convendon,  in  die  fint  place  authorizM  the  nationBl  legislatDtv '  to  con- 
stitute tribunaU  inferior  to  the  supreme  coutL^  It  declaree,  in  the  nest  place,  that '  tbe 
judicial  power  of  the  United  Stales  aiaU  be  itOtd  in  one  Bupteme  court,  and  in  such  infe- 
rior conrta  as  congress  shall  ordain  and  establish ; '  and  it  then  proceeds  to  enumerate 
flie  COM*  to  which  this  jndidal  power  shall  extend.  It  aAenrards  divides  the  jurisdic- 
tion of  the  supreme  court  into  original  and  appellate,  but  gives  no  definition  of  that  of 
the  subordinate  courM.  The  only  oulUnei  described  for  them  are,  that  thej  shall  be 
'  inferior  to  the  supreme  court,'  and  that  they  shall  not  exceed  the  specified  limits  of  the 
federal  jndiciarjr.  Whether  their  authoritj  shall  beorigtual,  or  appellate,  or  both,  is  not 
declared.  All  this  teems  lo  be  left  to  tbe  discretion  of  the  legislature.  And  this  being 
tbe  case,  I  perceive  at  present  no  impediment  to  the  establishment  of  an  appeal  from  the 
state  courts  to  the  subordinate  national  liibuoals ;  and  manj  adTautoges  attending  the 
power  of  dtdng  it,  ma^  be  imagined.  It  would  diminish  the  motives  to  the  multiplica- 
taon  of  federal  conrtE,  andwouldadmitof  arrangements  calculated  to  contract  the  appal- 
late  jurisdiction  of  the  supreme  court  Tbe  BRUe  tribunals  maj  then  be  left  with  a 
more  entire  charge  of  (cdeisl  causes ;  and  appeals,  ia  most  cases  in  vriiitji  tbej'  maj  b* 
deenwd  proper,  instead  of  being  carried  to  the  supreme  court,  may  be  made  to  lis  from 
As  state  contts  to  district  conrU  of  the  nniMi." 
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npoa  the  ground,  that,  because  the  character  of  the  party  alooe,  is 
80me  instances,  entitles  the  sapreme  court  to  muntua  ori^nal  jori^ 
dicUon,  without  any  reference  to  the  nature  of  tlie  case,  therefore,  the 
character  of  the  eate,  vhich  in  other  instances  is  made  the  very  foun- 
dation of  appellate  jurisdictioD,  cannot  attach.  iNow,  that  is  the  very 
point  of  controversy.  It  is  not  only  not  adnutted,  hnt  it  is  aoleninly 
denied.  The  argament  might  just  as  irell,  and  with  qmte  as  much 
force,  be  pressed  in  the  oppoate  direction,  it  might  be  said,  that 
the  appellate  jurisdiction  is  expressly  extended  by  the  consdtntion  to 
all  cases  in  law  and  equity,  ariuDg  under  the  constitution,  laws,  and 
treaties  of  the  United  States,  and,  therefore,  in  no  such  cases  could 
the  supreme  court  exercise  original  jurisdiction,  even  though  a  state 
were  a  jiarty. 

§  1709.  But  this  subject  has  been  expounded  in  so  masterly  a  man- 
ner bj  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
supreme  court  in  a  very  celebrated  case,'  that  it  will  be  more  satis&e- 
toty  to  give  the  whole  argument  in  bis  own  language.  "  The  consti- 
tntion,"  (says  he,)  "{^vea  the  supreme  court  ori^nal  jurisdiction  in 
certtun  enumerated  cases,  and  gives  it  appellate  jurisdiction  in  all 
others.  Among  those,  in  which  jurisdiction  must  be  exercised  in  ttie 
appellate  form,  are  cases  arising  under  the  constitution  and  laws  of 
the  United  States.  These  proviaons  of  the  constitution  are  equally 
obligatory,  and  are  to  be  equally  respected.  If  a  state  be  a  party, 
the  jurisdiction  of  this  court  is  ori^nal ;  if  the  case  arise  under  the 
constitution,  or  a  law,  the  jurisdiction  is  appellate.  But  a  case,  to 
which  a  state  is  a  party,  may  arise  under  the  constitation,  or  a  law  of 
the  United  States.  What  rule  is  applicable  to  such  a  case  !  What, 
then,  becomes  the  duty  of  the  court  ?  Certunly,  we  think,  so  to  con- 
strue the  constitution,  as  to  give  effect  to  both  provisions,  as  for  as  it 
is  possible  to  reconcile  them,  and  not  to  permit  their  seeming  repug- 
nancy to  destroy  each  other.  We  must  endeavor  so  to  construe  them, 
aa  to  preserve  the  true  intent  and  meaning  of  the  instrument. 

§  1710.  *'  In  one  description  of  cases,  the  jurisdiction  of  the  court 
is  founded  entirely  on  the  character  of  the  parties  ;  and  the  nature  iJi 
the  controversy  is  not  contemplated  bj  the  constitution.  The  charac- 
ter of  the  parties  is  every  thing,  the  nature  of  the  case  nothing.    In 


>  O-AtM  T.  Virginia,  G  WIuU.  B.  264, 39S,  «t  m;. 
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the  other  description  of  cases,  the  jarisdictJon  is  founded  entirely  on 
the  character  of  the  case,  and  the  parties  are  sot  co&templated  b;  the 
constitution.  In  these,  the  nature  of  the  case  is  every  thing,  the  cha- 
racter of  the  parties  nothing.  When,  then,  the  constitution  declares 
the  josrisdiction  in  cases,  where  a  state  shall  be  a  party,  to  be  origjniJ, 
and  in  all  cases  arising  under  the  constitution,  or  &  law,  to  be  appellate, 
the  concln^on  seems  irresistible,  tiiat  its  framen  deugned  to  include  in 
the  first  class  those  cases,  in  which  Jurisdiction  is  given,  because  a  state 
is  a  party ;  and  to  include  in  the  second,  those  ia  which  juris^ction  is 
given,  because  the  case  arises  under  the  constitution,  or  a  law.  This 
reasonable  construction  is  rendered  necessary  by  other  considerations. 
That  the  constitution,  or  a  law  of  the  United  States,  is  involved  in  a 
case,  and  makes  a  part  of  it,  may  appear  in  the  progress  of  ^  cause, 
in  which  the  courts  of  the  union,  but  for  that  circumstance,  would 
have  no  jurisdiction,  and  which  of  consequence  could  not  ori^nate  in 
&e  supreme  court.  In  such  a  case,  the  jurisdiction  can  be  exercised 
only  in  its  appellate  form.  To  deny  its  exercise  in  this  form  is  to  deny 
its  existence,  and  would  be  to  construe  a  clause,  dividing  the  power 
of  the  supreme  court  in  such  manner,  as  in  a  considerable  degree  to 
defeat  the  power  itself.  All  must  perceive,  that  this  construction  can 
be  justified,  only  where  it  is  absolutely  necessary.  We  do  not  think 
the  article  under  consideration  presents  that  necessity. 

§  1711.  "  It  ia  observable,  that  in  this  distributive  clause  no  nega- 
tive words  are  introduced.  This  observation  is  not  made  for  the  pui^ 
pose  of  contending,  that  the  legislature  may  '  apportion  the  judicial 
power  between  tiie  supreme  and  inferior  courts,  according  to  its  will.' 
That  would  be,  as  was  sud  by  this  court  in  the  case  of  Marbury  v. 
Madison,  to  render  tiie  distributive  clanse  '  mere  surplmage,'  to  make 
it  'fo^n  without  substance.'  This  cannot,  therefore,  be  the  true  con- 
struction of  the  article.  But  although  the  absence  of  negative  words 
will  not  authorize  the  legislature  to  disregard  the  distribution  of  the 
power  previously  granted,  their  absence  will  justify  a  sound  construc- 
tion of  the  whole  article,  bo  as  to  give  every  part  its  intended  effect. 
It  is  admitted,  that  '  affirmative  words  are  often,  in  their  operation, 
negative  of  other  objects,  than  those  affinned ; '  and  that  where  a 
*  negative  or  exclusive  sense  must  be  given  to  them,  or  they  have  no 
operation  at  all,'  they  must  receive  that  negative,  or  exclusive  sense. 
But  where  they  have  full  operation  without  it, — where  it  would  destroy 
some  of  the  most  important  objects  for  which  the  power  was  created, — 


,.  Google 


OH.  XIITUI.]  JODICIAET — JCBISIUCTIOIT.  47T 

then,  we  think,  affirmatiTe  words  onght  sot  to  be  couetrued  nega- 
tiyely. 

^  1712.  "  The  GtmstitalioQ  declares,  that  in  cases  where  a  state  is 
a  party,  the  supreme  court  shall  hare  original  jurisdiction  ;  but  does 
not  say,  that  its  appellate  jurisdiction  shall  not  be  exercised  in  cases, 
where,  from  their  nature,  appellate  jurisdiction  is  ^ven,  whether  a 
state  be,  or  be  not  a  party.'  It  may  be  conceded,  that  where  the  case 
is  of  such  a  nature  as  to  admit  of  its  ori^nating  in  the  supreme  court, 
it  ought  to  ori^ate  there ;  but  where,  &om  its  nature,  it  cannot 
originate  in  that  court,  these  words  ought  not  be  so  construed  as  to 
require  it.  There  are  many  cases  in  which  it  would  be  found  extremely 
difficult,  and  BubverUTe  of  the  spirit  of  the  cooatitntion,  to  maintain 
the  construction,  that  appellate  jarisdiction  cannot  be  exercised  where 
one  of  the  parties  might  sue  or  be  sued  in  this  court.  The  constito- 
lion  deGnes  the  jurisdiction  of  the  supreme  court,  but  does  not  define 
that  of  the  inferior  courts.  Can  it  be  affirmed,- that  a  state  might  not 
sae  the  citizen  of  another  state  in  a  circuit  court  ?  Should  the  ciromt 
court  decide  for,  or  agtuust  its  jurisdiction,  should  it  dismiss  the  suit, 
or  ff.ye  judgment  against  the  state,  might  not  its  decision  be  revised 
in  the  supreme  court  ?  The  argument  is,  that  it  could  not ;  and  the 
very  clause,  which  is  urged  to  prove  that  the  circuit  court  could  give 
no  judgment  in  ^o  ease,  is  also  urged  to  prove  that  its  judgment  ia 
irreveruble.  A  supervi^g  court,  whose  peculiar  province  it  is  to 
correct  the  errors  of  an  inferior  court,  has  no  power  to  correct  a 
judgment  ^ven  without  jurisdiction,  because,  in  the  same  case,  that 
supervising  court  has  original  jurisdiction.  Had  negative  words  been 
employed,  it  would  be  difficult  to  ^re  them  this  construction,  if  they 
would  admit  of  any  other.  But,  without  oegatire  words,  this  irrational 
ooDstructioD  can  never  be  muntained.  . 

^  1713.  "  So,  too,  in  the  same  clause,  the  jurisdiction  of  the  court 
is  declared  to  be  original,  'in  cases  aSectjng  ambassadors,  other  public 
ministers,  and  consuls.'  There  is,  perhaps,  no  part  of  the  article 
nnder  consideration  so  much  required  by  national  policy,  as  this ; 
unless  it  be  that  part  which  extends  the  judicial  power  '  to  all  cases 
arising  under  the  constitution,  laws,  and  treaties  of  the  United  States.' 
It  has  been  generally  held,  that  the  state  courts  have  a  concurrent 
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joiisdictioii  with  the  federal  coarta  in  cases,  to  irluch  the  judicial 
power  IB  extended,  uoleas  the  jurisdiction  of  the  federal  courts  be 
rendered  ezclnaire  hy  the  words  of  the  third  article.  If  the  words 
'to  all  cases,'  give  ezclouve  jurisdiction  in  cases  afiecting  foreign 
ministers,  thej  may  also  give  exclusiTe  jurisdiction,  if  such  be  the  will 
of  congress,  in  cases  anung  under  the  constitutioQ,  laws,  and  treaties 
of  the  United  States.  Now,  suppose  an  indiridoal  were  to  sue  a 
foreign  minister  in  a  state  court,  and  that  court  were  to  mmntain  its 
jnrisiUction,  and  render  judgment  against  the  minister,  could  it  be 
contended,  that  this  court  would  be  incapable  of  revising  such  judg- 
ment, because  the  constitution  had  given  it  orijpnal  jurisdiction  in  the 
case  ?  If  this  could  be  maintuned,  then  a  clause  inserted  for  the  pur- 
pose of  excluding  the  jurisdiction  of  all  other  courts,  than  this,  in  a 
particular  case,  would  have  the  effect  of  excluding  the  jurisdiction  of 
this  court  in  that  very  case,  if  the  suit  were  to  be  brought  in  another 
court,  and  that  court  were  to  assert  jurisdiction.  This  tribunal, 
according  to  the  argument  which  has  been  urged,  could  neither  advise 
ilie  judgment  of  such  other  court,  nor  suspend  its  proceedings ;  for  a 
writ  of  prohibition,  or  any  other  similar  writ,  is  in  the  nature  of  appel- 
late process. 

^  1714.  "  Foreign  consuls  frequently  assert  in  our  prize  courts,  the 
cl^ms  of  their  fellow  subjects.  These  suits  are  mainttuned  by  them, 
as  consuls.  Ihe  appellate  power  of  this  court  has  been  frequently 
exercised  in  such  cases,  and  has  never  been  questioned.  It  would  be 
extremely  mischievous  to  withhold  its  exercise.  Yet  the  consul  is  a 
party  on  the  record.  The  troth  is,  that  where  the  words  confer  only 
appellate  jurisdiction,  ori^oial  jurisdiction  ia  most  clearly  not  ^ven ; 
but  where  the  words  admit  of  appellate  jurisdiction,  the  power  to  take 
cognizance  of  the  suit  originally  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  an  appeal,  if  it  may  ori^nat«  in  a  different 
court.  It  is,  we  think,  apparent,  that  to  give  this  distributive  clause 
the  interpretation  contended  for,  to  give  to  its  affirmative  words  a 
negative  operation  in  every  possible  case,  would  in  some  instances 
defeat  the  obvious  intention  of  the  article.  Such  an  interpretatioa 
would  not  con^t  with  those  rules,  which,  from  time  immemorial  hare 
guided  courts  in  their  constanction  of  instruments  brought  under  their 
conraderation.  It  must,  therefore,  be  discarded.  Every  part  of  the 
article  must  be  taken  into  view,  and  that  construction  adopted  which 
will  conost  with  its  words,  and  promote  its  general  intention.    The 
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conrt  may  imply  a  negative  from  affirm&laTe  words,  Then  tiie  implicft- 
tioD  promoteB,  not  where  it  defeats  the  intention. 

§  1715.  "  If  we  apply  tins  principle,  the  correctness  of  which  we 
belieye  will  not  be  controverted,  to  the  distributive  clanse  under  con- 
sideration, tJie  result,  we  think,  would  be  this ;  the  original  jurisdiction 
of  the  supreme  court,  iu  cases  where  a  state  is  a  parly,  refers  to  those 
cases,  in  which,  according  to  the  grant  of  power  made  in  the  preceding 
clause,  jurisdiction  might  be  exercised  in  consequence  of  the  character 
of  the  party,  and  &n  ori^nal  soit  might  be  institated  in  any  of  the 
federal  courts ;  not  to  those  oases  in  which  an  original  suit  mi^t  not 
be  instituted  in  a  federal  court.  Of  the  last  description  is  every  case 
between  a  state  and  its  citizens,  and  perhaps  every  case  in  which  a 
state  is  enforcing  its  penal  laws.  In  such  cases,  therefore,  the  supreme 
court  cannot  take  original  juristUction.  In  every  other  case,  that  is, 
in  every  case  to  which  the  judicial  power  extends,  and  in  which  orip- 
nal  jurisdiction  is  not  expressly  ^ven,  that  judicial  power  shall  be 
exercised  in  the  appellate,  and  only  in  the  appellate  form.  The  ori^- 
nal  jmnsdiction  of  tins  court  cannot  be  enluged,  but  its  appellate  juris- 
diction may  be  exercised  in  every  case  cognizable  tinder  the  third 
article  of  the  constitution  in  the  federal  courts,  m  which  original  juris- 
diction cannot  be  exercised ;  and  the  extent  of  tins  judicial  power  is  to 
be  measured,  not  by  giving  the  affirmative  words  of  the  distributive 
clause  a  negative  operation  in  every  possible  case,  but  by  giving  their 
true  meamng  to  the  words,  which  define  its  extent,  llie  counsel  for 
the  defendant  in  error  urge,  in  opposition  to  this  rule  of  construction, 
some  iScta  of  the  court  in  the  case  of  Mio'buty  v.  Maditon.^ 

§  1716.  "  It  is  a  maxim  not  to  he  disregarded,  that  general  express- 
ions, in  every  opinion,  are  to  be  taken  in  connection  with  tiie  case  in 
which  those  expressions  are  used.  If  they  go  beyond  Uie  case,  they 
may  be  respected,  hut  ought  not  to  control  the  judgment  in  a  subse- 
quent suit,  when  the  very  point  is  presented  for  decision.  The  reason 
of  this  maxim  is  obvious.  The  question  actually  before  the  court  b 
investigated  with  care,  and  considered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it,  are  considered  in  their  relation 
to  the  case  decided,  hut  their  possible  bearing  on  all  other  cases  is 
seldom  completely  investigated.  In  the  case  of  Mcainiry  v.  Maditon, 
the  ungle  question  before  the  court,  so  far  as  that  case  can  be  applied 
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to  this,  was,  whether  the  legislature  conld  ^re  this  court,  OTigin&l  jnris- 
diclion  in  a  case,  in  which  the  constitution  had  clearly  not  ^vec  it, 
and  ID  which  no  doubt  respecting  the  constmction  of  the  article  could 
possibly  be  r^sed.  The  court  decided,  and  we  ^unk  very  properly, 
that  the  legislature  coold  not  gire  ori^nal  jurisdictioQ  in  such  a  case. 
But  in  the  reasoning  of  the  court  in  support  of  this  decision,  some 
expressions  are  used  which  go  iar  beyond  it.  The  cooDBel  for  Mar^ 
bury  had  insisted  on  the  unlimited  discretion  of  the  legislature  in  the 
apportionment  of  the  judicial  power,  and  it  is  against  this  argument 
that  the  reasoning  of  the  court  is  directed.  They  say  that  if  such  had 
been  the  intention  of  the  article, '  it  would  certtunly  hare  been  useless 
to  proceed  farther,  than  to  define  the  judidal  power,  and  the  tribunals 
in  which  it  should  be  vested.'  The  court  says,  that  such  a  construc- 
tion would  render  the  clause,  dividing  the  jurisdiction  of  the  court  into 
original  and  appellate,  totally  useless ;  that  '  affirmative  words  are 
often,  in  their  operation,  negative  of  other  objects  than  those  which  are 
affirmed ;  and  in  this  case  (in  the  case  of  Ma>^ury  v.  Maditon)  a 
negative  or  exclusive  sense  must  be  given  to  them,  or  they  have  no 
operation  at  all.'  '  It  cannot  be  presumed,'  adds  the  court,  '  that  any 
clause  in  the  constitution  is  intended  to  be  without  effect,  and,  there- 
fore, such  a  construction  is  inadmissible,  unless  the  words  require  it.* 
§  1717.  "  The  whole  reasoning  of  the  court  proceeds  upon  the  idea, 
that  the  affirmative  words  of  the  clause,  giving  one  sort  of  jurisdictiiai, 
must  imply  a  negative  of  any  other  sort  of  jurisdiction,  because  other- 
wise the  words  would  be  totally  inoperative ;  and  this  reasoning  is 
advanced  in  a  case,  to  which  it  was  strictly  applicable.  If  in  that  case 
original  jurisdiction  could  have  been  exercised,  the  clause  under  con- 
sideration would  have  been  entirely  useless.  Having  such  cases  only 
in  its  view,  the  court  lays  down  a  principle  which  is  generally  correct, 
in  terms  much  broader  than  the  decision,  and  not  only  much  broader 
than  the  reasoning  with  which  that  decision  is  supported,  but  in 
some  instances  contradictory  to  its  principle.  The  reasoning  sua- 
tfuns  the  negative  operation  of  the  words  in  that  case,  because 
otiierwise  the  clause  would  hare  no  meaning  whaterer,  and  because 
such  operation  was  necessary  to  give  effect  to  tiie  intention  <^ 
the  article.  The  effort  now  made  is,  to  apply  the  conclusion  to  which 
the  court  was  conducted  by  that  reasoning  in  the  particular  case,  to 
one  in  which  the  words  have  their  full  operation,  when  understood 
affirmatively,  and  in  which  the  negative  or  exclu^ve  sense  is  to  be  so 
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used,  08  to  defeat  some  of  the  great  objects  of  the  article.  To  this 
construction  the  court  cannot  give  its  assent.  The  general  expressions 
in  the  case  of  Marhury  v.  Maditon  must  he  understood  with  the  limi- 
tatjons  which  are  given  to  them  in  this  opinion ;  limitations,  which  in 
no  degree  affect  the  d^ciuon  in  that  case,  or  the  tenor  of  its  reasoning. 
The  counsel  who  closed  the  argument,  put  aeveral  cases  for  the  pur- 
pose of  iUustratJon,  which  he  supposed  to  arise  under  the  consdtution, 
and  yet  to  be  apparently  without  the  jurisdiction  of  the  court.  Were 
a  state  to  lay  a  duty  on  exports,  to  collect  the  money  and  place  it  in 
her  treasury,  could  the  citizen  who  pud  it,  he  asks,  maintain  a  suit  in 
this  court  against  such  state,  to  recover  back  the  money  ?  Perhaps 
not.  Without,  however,  deciding  such  supposed  caae,  we  may  say 
that  it  is  endrely  unlike  that  under  consideration. 

§  1718.  "  The  citizen,  who  had  paid  his  money  to  his  state  nnder  a 
law  that  is  void,  is  in  the  same  situation  with  every  other  person  who 
has  pfud  money  by  mistake.  The  law  nuaes  an  as3ump»t  to  return 
the  money,  and  it  is  upon  that  assump^t  that  the  action  is  to  be  mtuu- 
tftined.  To  refuse  to  comply  with  this  assump«t  may  be  no  more  a 
violation  of  the  constitutiou  than  to  refuse  to  comply  with  any  other ; 
and,  as  the  federal  courta  never  had  juris<Uction  over  contracts 
between  a  stato  and  its  citizens,  they  may  have  none  over  this.  But 
let  us  so  vary  the  sapposed  case,  as  to  give  it  a  real  resemblance  to 
that  uuder  consideration.  Suppose  a  citizen  to  refuse  to  pay  this 
export  duty,  and  a  suit  to  be  institutod  for  the  purpose  of  compelling 
him  to  pay  it.  He  pleads  the  constitution  of  the  United  States  in 
bar  of  the  action,  notwithstanding  which  the  court  gives  judgment 
agunst  him.  This  would  he  a  case  arising  under  the  constjtulion,  and 
would  be  the  very  case  now  before  the  court. 

§  1719.  "  We  are  also  asked,  if  a  state  should  coufiscate  property 
secured  by  a  treaty,  whether  the  individual  could  maintain  an  action 
for  that  property  ?  If  the  property  con&scatod  be  debts,  our  own 
experience  informs  us,  that  the  remedy  of  the  creditor  ag^nst  his 
debtor  remains.  If  it  be  land  which  is  secured  by  a  treaty,  and 
afterwards  confiscated  by  a  stato,  the  argument  does  not  assume  that 
this  title,  thus  secured,  could  be  extinguished  by  an  act  of  confiscation. 
He  injured  party,  therefore,  has  his  remedy  agunst  the  occupant  of 
the  land,  fiir  that  which  the  treaty  secures  to  him ;  not  agiunst  the 
state,  for  money  which  is  not  secured  to  him. 

§  1720.  "  The  case  of  a  state,  wluch  pays  off  its  own  debts  with 
VOL.  n.  41  * 
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paper  money,  no  more  resembles  this  than  do  those  to  wMch  we  have 
idready  adverted.  The  conrta  have  no  jonsdicliaD  over  the  con- 
tract. They  cannot  enforce  it,  nor  judge  of  \ta  violation.  Let  it  be, 
that  the  act  discharging  tbe  debt  is  a  mere  nuUity,  and  that  it  is  still 
dae.  Yet  the  federal  courts  have  no  cognisance  of  the  case.  Bat 
sappoee  a  state  to  institute  proceedings  against  an  individual,  which 
depended  on  the  validity  of  an  act  emitting  bills  of  credit ;  suppose  a 
state  to  proeecate  one  of  its  citizens  for  refusing  paper  money,  who 
should  plead  the  constitution  in  bar  of  such  prosecution.  If  his  plea 
^onld  be  overruled,  and  judgment  rendered  agunst  him,  his  case 
would  resemble  this  ;  and,  unless  the  jurisdiction  of  this  court  might 
he  exercised  over  it,  the  constitution  would  be  violated,  and  the 
injured  party  be  nnable  to  bring  his  case  before  that  tribunal  to 
which  the  people  of  the  United  States  have  assigned  all  such  cases. 
It  is  most  true,  that  this  court  will  not  take  jurisdiction  if  it  dionld 
not ;  but  it  is  equally  true,  that  it  must  take  jurisdiction  if  it  should. 
The  judiciary  cannot,  as  the  legislature  may,  avoid  a  measure,  because 
it  approaches  the  confines  of  the  constitution.  We  cannot  pass  it  by 
because  it  is  doubtful.  With  whatever  doubts,  with  whatever  difficul- 
ties a  case  may  be  attended,  we  must  decide  it  if  it  be  brought 
before  us.  We  have  no  more  right  to  decline  the  exennse  of  jurisdic- 
tion which  is  given,  than  to  usurp  that  which  is  not  given.  The  one 
or  tiie  other  would  be  treason  to  the  constitution.  Questions  may 
occur  which  we  would  gladly  avoid  ;  but  we  cannot  avoid  them.  Alt 
ve  can  do  is  to  exercise  our  best  judgment,  and  con9<»eDtiou3ly  to 
perform  our  duty.  In  doing  this,  on  the  present  occasion,  we  find 
this  tribunal  invested  with  appellate  jurisdiction,  in  all  cases  arising 
under  the  constitution  and  laws  of  the  Unit«d  States.  We  find  no 
exception  to  thb  grant,  and  we  cannot  insert  one. 

§  1721.  "  To  escape  the  operation  of  these  comprehenuve  words, 
the  counsel  for  the  defendant  has  mentioned  instances  in  which  the 
constitution  might  be  violated  without  ^ving  jurisdiction  to  this  court. 
These  words,  therefore,  however  universal  in  their  expression,  must, 
he  contends,  be  limited  and  controlled  in  their  construction  by  circum- 
Btances.  One  of  these  instances  is,  the  grant  by  a  state  of  a  patent 
of  nobility.  The  court,  he  says,  cannot  annul  this  grant.  This  may 
be  very  true  ;  but  by  no  means  justifies  the  inference  drawn  from  it. 
The  article  does  not  extend  the  judicial  power  to  every  violation  of 
Hie  constitution  which  may  posnbly  take  place ;  but  to  '  a  case  in 
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law  or  equity,'  in  which  a  right,  under  such  law,  is  asserted  in  a 
court  of  justice.  If  the  queation  cannot  be  brought  into  a  oonrt, 
ihen  there  is  no  case  in  law  or  equity,  and  do  jurisdiction  is  given  by 
the  words  of  the  article.  But  if,  in  any  contrOTersy  depending  in 
a  court,  the  cause  should  depend  on  the  vaUdity  of  such  a  law,  that 
would  be  a  case  arising  under  the  constitution,  to  which  the  judicial 
power  of  the  United  States  would  extend.  The  same  observation 
applies  to  the  other  instances,  with  which  the  counsel  who  opened  Uie 
cause  has  illustrated  this  argument.  Although  they  show  that  there 
may  be  violations  of  the  constitution,  of  which  tiie  courts  can  take 
DO  cognizance,  they  do  not  show  that  an  interpretadon  more  restrietiTe 
than  the  words  themselves  import  ought  to  be  given  to  this  article. 
They  do  not  show  that  there  can  b^ '  a  cote  in  law  or  equity,'  arimog 
under  the  constitutjon,  to  which  the  judicial  power  does  not  extend. 
We  think,  then,  that,  as  the  constitation  origimiUy  stood,  the  appellate 
jurisdiction  of  this  court,  tu  all  cases  arising  under  the  oonstitaticm, 
laws,  or  treaties  of  the  United  States,  was  not  arrested  by  the  circum- 
stance, that  a  state  was  a  party."  ^ 


'  Mur'h  reliance  has  acrosioniillylicen  laid  upon  puticular  expressions  of  (he  Bnpi«m« 
court,  afnA  inddentaJtj  in  argnment,  to  support  the  reaioDiDg  which  ii  here  bo  aUj 
aoiwered.  The  raasoning  in  Mariury  t.  Jfadum,  (I  Cranch,  R.  174,  1TB,  ITS)  hM 
been  cited,  as  eipecisllj  in  point  Bat  ths  saprama  court,  in  GAatt  v.  Vir^ifiv, 
(6  Wheat.  R.  399  to  4DS,)  explained  it  in  a  taldsfactor;  manaer.  So,  in  other  mms,  it 
ii  laid  b;  the  enpreme  conrt  that  "  appellate  jurisdiction  is  given  lo  the  nipieme  coort, 
in  all  caies  where  it  has  not  original  jniudiction ; "  and  Ihftt  "  it  may  be  exercised  (br 
the  Bapreme  contt)  in  aU  other  caiea  than  thoae  of  which  it  has  original  cogniiaiKe."* 
And  again,  "  in  (Ams  cmos  in  which  the  origimd  juri^idioD  is  gireu  to  the  inprein* 
court,  Ihe  judicial  power  of  the  United  SCetes  cannot  be  exerdsed  in  its  appellate 
fi)rm.''t  Von,  these  expressions,  if  taken  in  cotmectioo  with  Che  contest  and  the  gene- 
ral scope  of  the  ailment  in  which  the;  an  to  be  fbnnd,  are  perfectly  Mcunte.  It  1*  obIjf 
bj  detaching  them  from  this  connection  that  they  are  supposed  to  speak  a  langttage  inuM- 
sisteat  with  that  in  Cahau  t.  Virgmia,  (6  Wheat.  R.  393  to  399.)  The  court,  in  each  of 
the  case!  where  the  Isneuage  above  cited  ia  ascd,  were  referring  to  those  classes  of 
case*  in  wMcb  original  jarisdictlon  is  given  solely  by  the  character  of  the  party,  i.  e.  » 
state,  a  fotelgn  ambassador,  or  other  pnblic  minister,  or  a  consul.  In  such  cases,  if 
there  would  be  no  jurisdiction  at  all  fonnded  upon  any  other  part  of  the  constitutioiial 
delegation  of  jadicial  power,  except  that  applicable  la  parlUi,  the  conrt  held  that  the 
appellate  jurisdiction  would  not  attadi.  Why  f  Plainly,  becanse  original  jnrisdictiail 
only  was  gircn  in  such  cases.  Bnt  where  the  constitDlion  extended  Ihe  appellate  jnrit- 
dictj<m  to  a  class  of  cases,  embracing  the  paiticnlar  snit,  wilhonl  any  lefbrence  to  tbe 
point  wbo  were  parties,  there  the  same  reasoning  wonld  not  q>ply. 
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§  1722.  The  next  inquiry  ia,  whether  the  eleventh  amendment  to 
the  coDBtJtntioa  baa  effected  any  change  of  the  jurisdiction  thus  con- 
fided to  the  judicial  power  of  the  United  States.  And  here  again  the 
most  satisfactory  answer  which  can  be  given,  will  be  found  in  the  lan- 
guage of  the  same  opinion.^  After  quoting  the  words  of  the  amend- 
ment, which  are,  "  the  judicial  power  of  the  United  States  shall  not 
*'  be  construed  to  extend  to  any  suit  in  law  or  equity,  commenced  or 
*'  pr(»ecuted  agiunst  one  of  the  Btateg  by  citizens  of  another  state,  or 
*'  by  citizens  or  subjects  of  any  foreign  state,"  the  opinion  proceeds  : 
"  It  is  a  part  of  oar  history,  that,  at  Uie  adoption  of  the  constitution, 
all  the  states  were  greatly  indebted ;  and  the  apprehension,  that  these 
debts  might  be  prosecuted  in  the  federal  courts,  formed  a  very  serious 
objection  to  that  instrument.  Sfits  were  instituted ;  and  the  court 
muntained  its  jurisdicljon.  The  alarm  was  general ;  and,  to  qniet 
the  apprehensions  that  were  so  extensively  entertuned,  this  amendment 
was  proposed  in  congress,  and  adopted  by  the  state  legislatures.  That 
its  motive  was  not  to  maintfun  the  sovereignty  of  a  state  from  the 
degradation  supposed  to  attend  a  compulsory  appearance  before  the 
tribunal  of  the  nation,  may  be  inferred  from  the  terms  of  the  amend- 
mcut.  Id  iliws  iwt  muu^niheuil  uDutrDTcralw  botwoon  two  or  moro 
states,  or  between  a  state  and  a  foreign  state.  The  jurisdiction  of 
&e  court  still  extends  to  these  cases  ;  and  in  Uiese  a  stat«  may  still 
be  sued.  We  must  ascribe  the  amendment,  then,  to  some  other  cause 
than  the  dignity  of  a  state.  There  is  no  difficulty  in  finding  this 
cause.  Those,  who  were  inhibited  from  coounencing  a  suit  against  a 
state,  or  bom  prosecuting  one  which  might  be  commenced  before  the 
adoption  of  the  amendment,  were  persons  who  might  probably  be  its 
creditors.  There  was  not  much  reason  to  fear  that  foreign  or  sister 
states  would  be  creditors  to  any  ccmsiderable  amount  j  and  there  was 
reason  to  retiun  the  jurisdiction  of  the  court  in  those  cases,  because  it 
might  be  essential  to  the  preservation  of  peace.  The  amendment, 
therefore,  extended  to  suits  commenced  or  prosecuted  by  individuals, 
bat  not  to  those  brought  by  states. 

§  1723.  "  The  first  impression  made  od  the  mind  by  this  amendment 
is,  t^t  it  was  intended  for  these  cases,  and  for  those  only,  in  which 
some  demand  a^inst  a  state  b  made  by  an  individual  in  the  courts  of 
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the  umon.  If  we  connder  the  canses  to  which  it  is  to  be  traced,  we 
are  conducted  to  the  same  oodcIusioq.  A  general  interest  nught  well 
be  felt  in  leaving  to  a  state  the  full  power  of  consulting  its  conyenience 
in  the  adjustment  of  its  debts,  or  of  otber  claims  upon  it ;  bat  no 
interest  conld  be  felt  in  so  changing  the  relations  between  die  whcde 
and  its  parts,  as  to  strip  the  government  of  the  means  of  protecting, 
by  the  instrumentality  of  its  courts,  the  c<H>stitation  and  laws  from 
aoUve  violation. 

§  1724.  "  The  words  of  the  amendment  appear  to  the  conrt  to  jos- 
tjfj  and  require  tliis  construction.  The  judicial  power  is  not  'to 
extend  to  any  suit  in  law  or  eqmty,  commenced,  or  prosecuted  aguost 
one  of  the  United  States  by  citizens  of  another  state,  &c.' 

§  1725.  "  What  is  a  suit  ?  We  understand  it  to  be  the  prosecution, 
or  pursuit,  of  some  claim,  demand,  or  request.  In  law  language,  it 
is  the  prosecution  of  some  demand  in  a  court  of  justice.  The  remedy 
for  every  species  of  wrong  is,  says  Judge  Blackstone, '  ihe  being  put  in 
possesaion  of  that  right  whereof  the  party  injured  b  deprived.'  '  The 
instruments  whereby  this  remedy  is  obtained,  are  a  diversity  of  suits 
and  actions,  which  are  defined  by  tlie  Mirror  to  be  "  the  lawful  demand 
of  one's  right ; "  or,  as  Sracton  and  Fleta  express  it,  in  the  words  of 
Ju^inian,  ^ua  prosequendi  in  judicio,  quod  alioid  debebir.  BlackstoDe 
then  proceeds  to  describe  every  species  of  remedy  by  suit ;  and  tiiey 
are  all  cases  where  the  party  suing  claims  to  obt^n  something  to  which 
he  has  a  right. 

^  1726.  "  To  commence  a  suit  is  to  demand  sometlung  by  the  insti- 
tution of  process  in  a  court  of  justice  ;  and  to  prosecute  tjie  suit  is, 
according  to  the  common  acceptation  of  language,  to  continue  that 
demand.  By  a  suit  commenced  by  an  individual  against  a  state,  we 
should  understand  process  sued  out  by  that  individual  against  the 
state,  for  the  purpose  of  establishing  some  cl^m  agtunst  it  by  the 
judgment  of  a  court ;  and  the  prosecution  of  that  suit  is  its  continU' 
ance.  Whatever  may  be  the  stages  of  its  progress,  the  actor  is  still 
the  same.  Suits  had  been  commenced  in  the  supreme  court  agfunst 
some  of  the  states  before  this  amendment  was  introduced  into  congress, 
and  others  might  be  commenced  before  it  could  be  adopted  by  tbe 
state  le^latures,  and  might  be  depending  at  the  time  of  its  adoption. 
The  object  of  the  amendment  was,  not  only  to  prevent  the  commence- 
ment of  future  suits,  but  to  arrest  the  prosecution  of  those  which 
nught  be  commenced,  when  t^  article  sboold  form  a  part  of  the  oou' 
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stitution.  It  therefore  embraces  both  objects ;  and  its  memrtg  ie, 
^t  the  judicial  potter  shall  not  be  conetrued  to  extend  to  anj  Bait 
which  may  be  commenced,  or  which,  if  already  commenced,  may  be 
proeecated  agunBt  a  state  hy  the  citizen  of  another  state.  K  a  suit, 
brought  in  one  court,  and  carried  by  legal  proceaB  to  a  guperviang 
court,  be  a  continuation  of  the  same  suit,  then  this  suit  ia  not  com- 
menced nor  prosecuted  against  a  state.  It  is  clearly  in  its  commence- 
ment the  suit  of  a  Btat«  agunst  an  individual,  which  suit  ia  transferred 
to  this  court,  not  for  the  purpose  of  aeserting  any  claim  agEunst  the 
state,  but  for  the  purpose  of  asserting  a  constitutional  defence  agsjnst 
a  clum  made  by  a  state. 

^  1727.  "A  writ  of  error  is  defined  to  be  a  commission,  by  which 
the  judges  of  one  court  are  authorized  to  examme  a  record,  upon 
which  a  judgment  was  ^ven  in  another  court,  and,  on  such  ezanuna- 
tion,  to  affirm  or  reverse  the  same  according  to  law.  If,  says  my 
Lord  Coke,  by  the  writ  of  error  the  plaintiff  may  recover,  or  be 
restored  to  any  thing,  it  may  be  released  by  the  name  of  an  action. 
In  Bacon's  Abridgment,  tit.  Error,  L.  it  is  laid  down,  that  'where 
by  a  writ  of  error  the  plaintiff  shall  recover,  or  be  restored  to  any 
personal  thing,  as  debt,  damage,  or  the  like,  a  release  of  all  actions 
personal  ia  a  good  plea.  And  when  land  is  to  be  recovered  or  restored 
in  a  writ  of  error,  a  release  of  actions  real  ia  a  good  bar.  But  where 
by  a  writ  of  error  the  plwntiff  shall  not  be  restored  to  any  personal  or 
real  thing,  a  release  of  alt  actions  real  or  personal  is  no  bar.'  And 
for  this  we  have  the  authority  of  Lord  Coke,  both  in  his  Commentary 
on  Littleton  and  in  his  Reports.  A  writ  of  error,  then,  is  in  the  nature 
of  a  suit  or  action,  when  it  ia  to  restore  the  party  who  obttuns  it  to  the 
possesion  of  any  thing,  which  is  withheld  from  him,  not  when  ita 
operation  ia  entirely  defeuMve.  This  rule  will  apply  to  writs  of  error 
jrom  the  courts  of  the  United  States,  as  well  aa  to  those  writs  in 
England. 

§  1728.  "  Under  the  judiciary  act,  the  effect  of  a  writ  of  error  is 
amply  to  bring  the  record  into  court,  and  submit  the  judgment  of  the 
inferior  tribunal  to  reexamination.  It  does  not  in  any  maimer  act  upon 
the  parties,  it  acts  only  on  the  record.  It  removes  the  record  into 
the  supervising  tribunal.  Where,  then,  a  state  obtuna  a  judgment 
agiunst  an  indiridual,  and  the  court  rendering  such  judgment  over^ 
rules  a  defence  set  up  under  the  constitution  or  laws  of  the  United 
States,  the  transfer  of  this  record  into  the  supreme  court,  for  the  sole 
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purpose  of  inqmring  whether  the  judgment  violates  the  constitutioa  or 
laws  of  the  Umted  States,  can  with  no  propriety,  we  think,  be  denomi- 
nated a  suit  commenced  or  prosecuted  against  the  state,  whose  judg- 
ment is  HO  far  reexamined.  Nothing  is  demanded  from  the  state.  No 
claim  agfUDSt  it,  of  any  description,  is  asserted  or  prosecuted.  The 
party  is  not  to  be  restored  to  the  possesion  of  any  ttung.  Essendally, 
it  is  an  appeal  on  a  single  point,  and  the  defendant  who  appeals  &om 
a  judgment  rendered  against  him,  is  never  sud  to  commence  or  prose- 
cute a  suit  against  the  plaintiff  who  has  obtained  the  judgment.  The 
writ  of  error  is  given,  rather  than  an  appeal,  because  it  is  the  more 
usual  mode  of  removing  suits  at  common  law,  and  because,  perhaps,  it 
is  more  technically  proper,  where  a  single  point  of  law,  and  not  the 
whole  case  is  to  be  reexamined.  But  ui  appeal  might  be  ^ven,  and 
might  he  so  regulated,  as  to  effect  every  purpose  of  a  writ  of  error. 
The  mode  of  removal  is  form  and  not  substance.  Whether  it  be  by 
wriE  of  error,  or  appeal,  no  claim  is  asserted,  no  demand  is  made  by 
the  orignal  defendant.  He  only  asserts  the  constitutional  right  to  have 
his  defence  examined  by  that  tribunal  whose  province  it  is  to  construe 
the  constitution  and  laws  of  the  union. 

§  1729.  "  The  only  part  of  die  proceeding  which  is  in  any  manner 
personal,  is  the  citation.  And  what  is  the  citation  ?  It  is  simply 
notice  to  the  opposite  party,  that  the  record  is  transferred  into  another 
court,  where  he  may  appear,  or  decline  to  appear,  as  Us  judgment  or 
inclination  may  determine.  As  the  party  who  has  obtained  a  judgment 
is  out  of  court,  and  may,  therefore,  not  know  that  his  cause  is 
removed,  common  justiod  reqmres  that  notice  of  the  fact  should  be 
given  him.  But  this  notice  is  not  a  suit,  nor  has  it  the  effect  of  pro- 
cess. If  the  party  does  not  choose  to  appear,  he  cannot  be  brought 
into  court,  nor  is  his  failure  to  appear  considered  as  a  default.  Judg- 
ment cannot  be  ^ven  agtunst  him  for  his  non-appearance ;  but  the 
judgment  is  to  be  reexamined,  and  reversed,  or  aflirmed,  in  like  man- 
ner as  if  the  party  had  appeared  and  argued  his  cause. 

§  1730.  "  The  point  of  view  in  which  this  writ  of  error,  with  its 
citation,  has  been  considered  uniformly  in  the  courts  of  the  union,  has 
been  well  illoetrated  by  a  reference  to  the  course  of  this  court  in  suits 
instituted  by  the  United  States.  The  universally  received  opinion  is, 
that  no  suit  can  be  commenced  orprosecuted  against  the  United  States; 
that  the  judiciary  act  does  not  authorize  such  suits.  Yet  writs  of 
error,  accompanied  with  Stations,  have  onifonsly  iesued  for  the  remo- 
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vai  of  judgments  ia  favor  of  the  United  States  into  a  saperior  court, 
wliere  they  have,  like  thoae  in  favor  of  an  individnal,  been  reexamined, 
and  affirmed,  or  reversed.  It  has  never  been  Buggested  that  such  writ 
of  error  was  a  suit  against  the  United  States,  and  therefore  not  within 
the  jorisdiction  of  the  appellate  court.  It  is  then,  the  opinion  of  the 
court,  that  the  defendant  who  removes  a  judgment  rendered  agunst 
him  bj  a  state  court,  into  this  court,  for  the  purpose  of  reexamining 
the  question  whether  that  judgment  be  in  violalioa  of  the  constitution 
and  lawa  of  the  United  States,  does  not  commence  or  prosecute  a  suit 
agunst  the  state,  whatever  maj  be  its  opnion,  where  the  efiect  of  the 
writ  maj  be  to  restore  the  part;  to  tjie  possession  of  a  thing  which 
he  demands." ' 

i)  1731.  Another  inquiry  touching  the  appellate  juris^ction  of  the 
supreme  court,  of  a  stiU  more  general  character,  is,  whether  it  estends 
only  to  the  inferior  courts  of  the  union  constituted  by  congress,  or  reaches 
to  cases  decided  in  the  state  courts.  This  question  has  been  made  on 
several  occasions ;  and  has  been  most  deliberately  weighed,  and 
solemnly  decided  in  the  supreme  court.  The  reasoning  of  the  court 
in  Martin  v.  Hunter^  (which  was  the  first  time  in  which  the  questioQ 
was  directly  presented  for  judgment,)  will  be  here  g^ven,  as  it  has 
been  affirmed  on  more  recent  diecossioos.* 

\  1732.  "  This  leads  us,"  says  the  court;  "  to  the  consideration  of 
the  great  question  as  to  the  nature  and  extent  of  the  appellate  juris- 
diction of  the  United  States.  We  have  already  seen,  that  appellate 
jurisdiction  is  given  by  the  constitation  to  the  supreme  court,  in  all 
cases  where  it  has  not  ori^nal  jurisdiction,  subject  however  to  snch 
exceptions  and  regulations  as  congress  may  prescribe.  It  is,  there- 
fore, capable  of  embracing  every  case  enamerated  in  the  constitation, 
wluch  is  not  exclusively  to  be  decided  by  way  of  original  jurisdiction. 
But  the  exercise  of  appellate  jurisdiction  is  far  firom  being  limited  by 
the  terms  of  the  constitution  to  the  supreme  court.  There  can  be  no 
doubt  that  congress  may  create  a  succession  of  inferior  tribune,  in 
each  of  which  it  may  vest  appellate,  as  well  as  original  jurisdiction. 
The  judicial  power  is  delegated  by  the  constitution  in  the  most  general 


'  See  oIbd  Governor  of  Georgia  v.Madrata,  1  P«Krs's  Sap.  B.  138  to  131,  per  John- 
.n,J. 

'  1  Wheot.  R.304. 
'  Cohau  V.  VirgiBia,  6  Wbe«t.  R.  413  to  423. 
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terms,  and  may,  therefore,  be  exercised  bj  congress  under  every 
variety  of  form  of  appellate,  or  original  jurisdiction.  And  as  there  is 
nothing  in  the  constitution  which  reatruns  or  limits  this  power,  it  mnst, 
therefore,  in  all  these  cases,  subaist  in  the  Qtmost  latitude,  of  which, 
in  ita  own  nature,  it  is  susceptible. 

^  1733.  "As,  then,  by  the  terms  of  the  constitution,  the  appellate 
jorisdiction  ia  not  limited,  as  to  the  supreme  court,  and  as  to  this  court 
it  may  he  exercised  in  all  other  cases,  than  those  of  which  it  has 
original  cognizance,  what  is  there  to  restrun  its  exercise  over  state  tribu- 
nals in  the  enumerated  cases  ?  The  appellate  power  is  not  limited  by 
the  terms  of  the  third  article  to  any  particular  courts.  The  words  are, 
'  the  judicial  power  (which  includes  appellate  power)  shall  extend  to 
all  casea,'  &c.,  and  'in  all  other  cases  before  mentioned,  the  supreme 
court  shall  have  appellate  joriadiction.'  It  is  the  case,  then,  and  not 
the  court,  that  gives  the  jurisdiction.  If  the  judicial  power  extends  to 
the  case,  it  will  be  in  vtun  to  search  in  the  letter  of  the  conatitution 
for  any  qualification,  as  to  the  tribunal  where  it  depends.  It  is  incum- 
bent, then,  upon  those  who  assert  such  a  qualification,  to  show  its 
existence  by  necessary  implication.     Tf  the  text  be  clear  and  distinct, 

no  rOOtnOti«n  npvn  ito  jjluu  null  trbinma    iiufuk  uugUk  k.  k.  aaiMiM^d, 

unless  the  inference  be  irresistible. 

§  1734.  "  If  the  constitution  meant  to  limit  the  appellate  jtmsdio- 
tion  to  cases  pending  in  the  courts  of  the  Umted  States,  it  would 
necessarily  follow,  that  the  jurisdiction  of  these  courts  would,  in 
all  the  cases  enumerated  in  the  constitution,  be  exclusive  of  state 
tribunals.  How,  otherwise,  could  the  jurisdiction  extend  to  all  cases, 
arising  under  the  constitution,  laws,  and  treaties  of  the  United  States, 
or,  to  all  ca»e*  of  adnuralty  and  maritime  jurisdiction  ?  If  some  of 
these  cases  might  be  entertuned  by  state  tribunals,  and  no  appellate 
jurisdiction,  as  to  them,  should  exist,  then  the  appellate  power  would 
not  extend  to  all,  but  to  t6me,  cases.  If  state  triboiuds  might  exer- 
dse  concurrent  jurisdiction  over  all,  or  some  of  the  other  classes  of 
cases  in  the  constitution,  without  control,  then  the  appellate  jurisdio- 
tion  of  the  United  States  might,  as  to  such  cases,  have  no  real  exist- 
ence  contrary  to  the  manifest  intent  of  the  constitution.  Under  such 
circumstances,  to  give  effect  to  the  judicial  power,  it  must  be  construed 
to  be  exclusive  ;  and  this,  not  only  when  the  catut  fcederii  should 
arise  directiy ;  but  when  it  should  arise  incidentally  in  cases  pending 
in  state  coorte.    This  coostmction  would  abridge  the  jurisdiction  of 
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Bdch  courts  for  more  Uiaa  has  been  ever  cwatemplated  ia  aaj  set  of 


§  1735.  "  On  ^e  other  hand,  if,  as  has  been  coatended,  a  discretioD 
be  rested  ia  congress  to  establish,  or  not  fo  ostablbh,  inferior  courts  &t 
their  own  pleasure,  and  congress  should  not  establish  auch  courts,  the 
appellate  jnrisdicljon  of  the  supreme  court  would  have  nothing  to  act 
upon,  unless  it  could  act  upon  cases  pending  in  the  state  courts. 
Under  such  circumstances  it  must  be  held,  that  the  appellate  power 
would  eitead  to  state  courts  ;  for  the  constitution  is  peremptory,  that 
it  shall  extend  to  certain  enumerated  cases,  which  cases  could  exist  in 
no  other  courts.  Any  other  construction,  upon  this  supposition,  would 
involve  this  strange  contradiction,  that  a  discretjonary  power  vested  in 
congress,  and  which  they  might  rightfully  omit  to  exercise,  would 
defeat  the  absolute  injunctioos  of  the  constitution  in  relation  to  tlie 
whole  appellate  power. 

§  1736.  "  But  it  ia  plain,  that  the  franera  of  the  constitution  did 
oontemplate,  that  cases  withiu  the  judicial  cognizance  of  the  United 
States,  not  only  nught,  but  would  arise  in  the  state  courts  in  the  exer- 
oisA  of  their  ordinary  Juriai^lsDn.     With  this  view,  the  sixth  article  de- 

shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  wMch 
fdiall  be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges,  in  every  state,  shall  be  bound 
thereby,  any  thing  in  the  constitatioQ  or  laws  of  any  state,  to  the  coo- 
trary  notwithstanding.'  It  is  obvious,  that  ttus  (^ligation  is  imperative 
iqon  the  state  judges  m  their  official,  and  not  merely  in  their  private 
capacities.  From  the  veiy  nature  of  their  judidal  duties,  they  would 
be  called  upon  to  piononnee  the  law,  applicable  to  the  case  in  judg- 
ment. They  were  not  to  decide  merely  according  to  the  laws  or 
constitution  of  the  state,  but  according  to  the  constitution,  laws,  and 
teeaties  of  the  United  States^ — *the  supreme  law  of  the  land.' 

§  1737.  "A  nument's  con»deration  will  show  us  the  necesraty  and 
propriety  of  this  provision  in  cases  where  the  jurisdiction  of  the  state 
courts  is  unquestionable.  Suppose  a  contract  for  the  payment  of 
money,  is  made  between  citizens  of  the  same  state,  and  performance 
thereof  is  sought  in  the  courts  of  that  state ;  no  person  can  doubt 
that  the  jurisdiction  completely  and  exclusively  attaches,  in  the  first 
instance,  to  such  courts.  Suppose,  at  the  trial,  the  defendant  sets  up, 
in  his  defence,  a  tender  under  a  state  law  making  paper  m(ney  a  good 
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tender,  or  a  state  l&v  impftiriiig  the  obligaticm  of  Bach  contract,  irUch 
law,  if  bin^ng,  would  defeat  the  sait.  The  conEtitutJon  of  the  United 
States  has  declared,  that  so  state  shall  make  anj  thing  bat  gold  or 
slver  coin  a  tender  in  payment  of  debts,  or  pass  a  law  impsuriog  the 
obligation  of  contracts.  If  congress  shall  not  have  passed  a  law, 
proving  for  the  removal  of  such  a  suit  to  the  conrts  of  the  United 
States,  most  not  the  state  coort  proceed  to  hear  and  determine  it  ? 
Can  a  mere  plea  in  defence  be,  of  itself,  a  bar  to  further  proceeding, 
so  as  to  prohibit  an  inquiry  into  its  truth,  or  legal  propriety,  when  no 
other  tribunal  exists,  to  whom  judicial  cognizance  of  such  cases  is 
confided  ?  Suppose  an  indictment  for  a  crime  m  a  state  court,  and 
the  defendant  should  allege  in  his  defence  that  the  crime  was  created 
by  an  ex  pott  fwAo  act  of  the  state,  must  not  the  state  court,  in  the 
exercise  of  a  jurisdiction,  which  has  already  rightfoUy  attached,  have 
a  right  to  pnmounce  on  the  validity  and  sufficiency  of  the  defence  7 
It  would  be  extremely  difficult,  upon  any  legal  principles,  to  give  a 
negative  answer  to  these  inquiries.  Innumerable  instances  of  the 
same  sort  might  be  stated,  in  illustration  of  the  position  ;  and  unless 
the  state  courts  could  sustain  jurisdiction  iu  such  cases,  this  clause  of 
the  sixth  article  would  be  without  meaning  or  effect ;  and  public  mis- 
chiefs, of  a  most  enormous  magnitude,  would  inevitably  ensue. 

\  1788.  "  It  moat,  therefore,  be  conceded,  that  the  constitution  not 
only  contemplated,  but  meant  to  provide  for  cases  within  the  scope  of 
the  judicial  power  of  the  United  States,  which  might  yet  depend 
before  state  tribunals.  It  was  foreseen,  tiiat,  in  the  exercise  of  their 
ordinary  jurisdiction,  state  courts  would,  incidentally,  take  cognizance 
of  cases  arising  onder  the  constitution,  the  laws,  and  treaties  of  the 
United  States.  Yet  to -all  these  cases  the  judicial  power,  by  the  very 
terms  of  Uie  constitution,  is  to  extend.  It  cannot  extend  by  original 
jurisdiction,  if  that  has  already  rightfully  uid  exclusively  attached  in 
the  state  courts,  which  (as  has  been  already  shown)  may  occur ;  it 
must,  therefore,  extend  by  appellate  jurisdiction,  or  not  at  all.  It 
would  seem  to  follow,  that  the  appellate  power  of  the  United  States 
must,  in  such  cases,  extend  to  state  tribunate  ;  and,  if  in  such  cases, 
there  is  no  reason,  why  it  should  not  equally  attach  upon  all  otiiers 
within  the  purview  of  the  constitution.  It  has  been  argued,  that  such 
an  appellate  jurisdiction  over  state  courts  is  inconsistent  with  the 
genius  of  our  governments,  and  the  spirit  of  the  constitution.  That 
the  kttor  was  never  dewgned  to  act  ap(Hi  state  sovereignties,  but  only 
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upon  the  people  ;  and  that,  if  the  power  exists,  it  will  matemll;  impur 
the  aovereigntj  of  the  etates,  and  the  independence  of  their  courts. 
We  cannot  jield  to  the  force  of  this  reasoning ;  it  assumes  principles 
which  we  cannot  admit,  and  draws  conclusions  to  which  we  do  not 
jield  our  assent. 

^  1739.  "  It  is  a  mistake,  that  the  constitution  was  not  designed  to 
operate  upon  states  in  their  corporate  capacities.  It  is  crowded  with 
pronsions,  which  restrtun  or  annul  the  sovereignty  of  the  states,  in 
some  of  the  Ughest  branches  of  their  prerogatives.  The  tenth  sec- 
tion of  the  first  article  contains  a  long  list  of  disahilities  and  prohibi- 
tions imposed  upon  the  states.  Surely,  when  such  essential  portions 
of  state  sovereignty  are  taken  away,  or  prohibited  tti  be  exercised,  it 
cannot  be  correctly  aeeerted  tiiat  the  constitution  does  not  act  upon 
the  states.  The  language  of  the  constitution  is  also  imperative  upon 
the  states,  as  to  the  performance  of  many  duties.  It  is  imperative 
upon  the  state  legislatures  to  make  laws  prescribing  the  time,  places, 
and  manner  of  holding  elections  for  senators  and  representatives,  and 
for  electors  of  preadent  and  rice-president.  And  in  these,  as  well  as 
some  other  cases,  congress  have  a  right  to  revise,  amend,  or  snpersede 
the  laws  which  may  be  passed  by  state  legislatnres.  When,  there- 
fore, the  states  are  stripped  of  some  of  the  highest  attributes  of 
sovereignty,  and  the  same  are  ^ven  to  the  United  States ;  when  the 
legislatures  of  the  states  are,  in  some  respects,  under  the  control  of 
congress,  and  in  every  case  are,  under  the  constitution,  bound  by  the 
paramount  authority  of  the  United  States  ;  it  is  cert^nly  di£Gcuit  to 
support  the  argument,  that  the  appellate  power  over  the  decisions  of 
state  courts  is  contrary  to  the  genius  of  our  institutions.  The  courts 
of  the  United  States  can,  without  question,  revise  the  proceedings  of 
&9  executive  and  legislative  authorities  of  the  states ;  and,  if  they 
are  found  to  be  contrary  to  the  constitution,  may  declare  them  to  be 
of  no  legal  validity.  Surely,  the  exercise  of  the  same  right  over 
judicial  tribunals  is  not  a  higher  or  more  dangerous  act  of  sovereign 
power. 

^  1740.  "  Kor  can  such  a  right  be  deemed  to  impur  the  inde- 
pendence of  state  judges.  It  is  assuming  the  very  ground  in  contro- 
Tersy  to  assert,  that  they  pcMisess  an  absolute  independence  of  the 
Umted  States.  In  respect  to  the  powers  granted  to  the  United 
States,  they  are  not  independent ;  they  are  expressly  bound  to  obe- 
dience by  the  letter  of  the  constitution ;  and,  if  they  should  uninten- 
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tionally  transcend  their  authority,  or  miaconstroe  the  constitution, 
there  is  no  more  reason  for  giving  their  jadgmeats  an  absolute  and 
irresistible  force,  than  for  ^ving  it  to  the  acts  of  the  other  coordinate 
departments  of  state  soTereignty.  The  argument  urged  from  the 
possibiUty  of  the  abase  of  the  revising  poirer  is  equally  unsaUsfactor;. 
It  is  always  a  doubtful  course  to  argue  against  the  use  or  existence  of 
a  power,  from  the  possibility  of  its  abuse.  It  is  still  more  difficult,  by 
such  an  argument,  to  engraft  upon  a  general  power  a  restriction  which 
is  not  to  be  found  in  the  terms  in  which  it  is  ^ven.  From  the  very 
nature  of  things,  the  absolute  right  of  decision,  in  the  last  resort, 
must  rest  somewhere.  Wherever  it  may  be  vested,  it  is  susceptible 
of  abuse.  In  all  questions  of  jurisdiction,  the  inferior  or  appellate  court 
must  pronounce  the  final  judgment ;  and  common  sense,  as  well  as 
legal  reasoning,  has  conferred  it  upon  the  latter. 

§  1741.  "  It  has  been  further  argued,  agiunst  the  existence  of  tliis 
appellate  power,  that  it  would  form  a  novelty  in  our  judicial  institu- 
tions. This  is  certainly  a  mistake.  In  the  articles  of  confedera- 
tion, an  instrument  framed  with  infinitely  more  deference  to  state 
righta  and  state  jealousies,  a  power  was  given  to  congress  to  establish 
*  courts  for  revising  and  determining,  finally,  appeals  in  all  cases  of 
captures,'  It  ia  remarkable  that  no  power  was  given  to  entertain 
original  jurisdiction  in  such  cases  ;  and,  consequently,  the  appellate 
power  (although  not  so  expressed  in  terms)  was  altogether  to  be 
exercised  in  revising  the  decisions  of  state  tribunals.  This  was, 
undoubtedly,  bo  far  a  surrender  of  state  sovereignty.  But  it  never 
was  supposed  to  be  a  power  fraught  with  public  danger,  or  destructive 
of  the  independence  of  state  judges.  On  the  contrary,  it  was  sup- 
posed to  be  a  power  indispensable  to  the  public  safety,  inasmuch  as 
our  national  rights  might  otherwise  be  compromitted,  and  our  national 
peace  be  endangered.  Under  the  present  constitution,  the  prize  juris- 
diction is  confined  to  the  courts  of  the  United  States ;  and  a  power  to 
revise  the  decisions  of  state  courts,  if  they  should  assert  jurisdiction 
over  prize  causes,  cannot  be  less  important  or  less  useful  than  it  was 
under  the  confederation.  In  this  connection  we  are  led  again  to  the 
construction  of  the  words  of  die  constitution,  '  the  judicial  power 
shall  extend,'  kc.  If,  as  has  been  contended  at  the  bar,  the  term 
'  extend '  have  a  relative  si^ification,  and  mean  to  widen  an  eusting 
power,  it  will  then  follow,  that  as  the  confederation  gave  an  appellate 
power  over  state  tribunals,  the  constitution  enlarged  or  widened  tliat 
YOL.  n.  42 


,.  Google 


494  COHSTTTDTIOH  OP  THE  tINITBD   BTATB6.  [BOOK  HI. 

appeUate  pover  to  all  the  other  cases  in  which  jnrisdictioo  ia  ^vea  to 
the  courts  of  the  United  States.  It  is  not  preeamed  that  the  learned 
counsel  would  choose  to  adopt  such  a  conclusion. 

§  1742.  "  It  is  farther  argued,  that  no  great  public  mischief  can 
result  from  a  cooBtmctdon,  which  shall  limit  the  appellate  power  of 
the  United  States  to  cases  in  their  own  courts :  first,  because  state 
judges  are  bound  by  an  oath  to  support  the  constitution  of  the  United 
States,  and  must  be  presumed  to  be  men  of  learning  and  integritj ; 
and,  secondly,  because  congress  must  have  an  unquestionable  right  to 
remove  all  cases,  within  the  scope  of  the  judicial  power,  from  the 
state  courts  to  the  courts  of  the  United  States,  at  any  time  before 
final  judgment,  though  not  after  final  judgment.  As  to  the  first 
reason,  —  admitting  that  the  judges  of  the  state  courts  are,  and 
always  will  he,  of  as  much  learning,  integrity,  and  wisdom  as  those  of 
the  courts  of  the  United  States,  (which  we  very  cheerfully  admit,)  it 
does  not  aid  the  argument.  It  b  manifest,  that  the  constitntjon  has 
proceeded  upon  a  theory  of  its  own,  and  given  and  withheld  powers 
according  to  the  judgment  of  the  Americtui  people,  by  whom  it  was 
adopted.  We  can  only  construe  its  powers,  and  cannot  inquire  into 
the  policy  or  principles  wUch  induced  the  grant  of  them.  The  con- 
stitution has  presumed  (whether  rightly  or  wrongly  we  do  not  inquire) 
that  state  attachments,  state  prejudices,  state  jealousies,  and  state 
interests  might  sometimes  obstruct  or  control,  or  he  supposed  te 
obstruct  or  control,  the  regular  administration  of  jastice.  Hence,  ia 
c<Hitroversies  between  states ;  between  citizens  of  different  states ; 
between  citizens  cluming  grante  under  different  states;  between  a 
state  and  its  citizens,  or  foreigners ;  and  between  citizens  and  foreign- 
ers ;  it  enables  the  parties,  under  the  authority  of  congress,  to  have 
the  controversies  heard,  tried,  and  determined  before  the  national 
tribunals.  No  other  reason,  than  that  which  has  been  steted,  can  be 
assigned,  why  some,  at  least,  of  these  cases  should  not  have  been  left 
to  the  cognizance  of  the  state  courts.  In  respect  to  the  other  eon' 
merated  cases,  —  the  cases  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States  ;  cases  affecting  ambassadors,  and  other 
public  ministers ;  and  cases  of  admiralty  and  maritime  jurisdiction, — 
reasons  of  a  higher  and  more  extenure  nature,  touching  the  safety, 
peace,  and  sovereignty  of  tiie  nation,  might  well  justify  a  grant  of 
exclusive  jurisdiction. 

§  1743.  "  This  is  not  all.     A  motive  of  another  kind,  perfectly 
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compatible  with  the  most  sincere  respect  for  state  trtbunala,  mi^t 
induce  the  grant  of  appellate  power  over  their  decisiona.  That  motive 
ia  the  importance,  and  even  necessity  of  uniformity  of  decisions 
throughoat  the  whole  United  States  upon  all  sabjects  within  the  pur- 
view of  the  constitution.  Judges  of  equal  learning  and  integrity  in 
different  states,  might  differently  interpret  a  statute,  or  a  treaty  of  the 
United  States,  or  even  the  constitution  itself.  If  there  were  no  revis- 
ing authority  to  control  these  jarring  and  discordant  judgments,  and 
harmonize  them  into  niuformity,  the  laws,  the  treaties,  and  the  consti- 
tution of  the  United  States,  would  be  different  in  different  states,  and 
might,  perhaps,  never  have  precisely  the  same  construction,  obligation, 
or  efficacy,  in  any  two  states.  The  public  nuischiefs,  which  would 
attend  such  a  state  of  things,  would  be  truly  deplorable,  and  it  cannot 
be  believed  that  they  could  have  escaped  the  enlightened  convention 
which  formed  the  constitution.  What,  indeed,  might  then  have  been 
only  prophecy,  has  now  become  fact,  and  the  appellate  jurisdictitm 
must  continue  to  be  the  only  adequate  remedy  for  such  evils. 

§  1744.  "  There  is  an  additional  conBideration  which  is  entitled  to 
great  weight.  The  constitution  of  the  United  States  was  designed  for 
the  common  and  equal  benefit  of  all  the  people  of  the  United  States. 
The  judicial  power  was  granted  for  tfae  same  benign  and  salutary  pui^ 
poses.  It  is  not  to  be  exercised  exclusively  for  the  benefit  of  parties, 
who  might  be  plaintiffs,  and  would  elect  tiie  national  forom,  but  also 
for  the  protection  of  defendants,  who  might  be  entiUcd  to  try  their 
rights,  or  assert  their  privileges,  before  the  same  forum.  Yet,  if  the 
construction  contended  for  be  correct,  it  will  follow,  that,  as  the  plun- 
tiff  may  always  elect  the  state  courts,  the  defendant  may  be  deprived 
of  all  the  security  which  the  constitution  intended  in  aid  of  his  rights. 
Such  ft  state  of  things  can  in  no  respect  be  considered  as  giving  equal 
rights.  To  obviate  this  diflBculty,  we  are  referred  to  the  power,  which 
it  is  admitted,  congress  possess  to  remove  suits  from  state  courts  to  the 
national  courts,  and  this  forms  the  second  ground  npon  which  the 
argument,  we  are  conradering,  has  been  attempted  to  be  sust^ned. 

^  1745.  "  This  power  of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  constitution ;  if  it  be  ^ven,  it  is  only  ^ven 
by  implication,  as  a  power  necessary  and  proper  to  carry  into  eSbct 
some  express  power.  The  power  of  removal  is  certunly  not,  ia  striotr 
ness  of  language,  an  exercise  of  original  jurisdiction ;  it  presupposes 
an  exercise  of  ori^oal  jurisdiction  to  have  attached  ebewhere.    IDie 
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existence  of  this  power  of  removal  b  familiar  ia  coarts,  actiog  accord- 
iDg  to  tlie  conrae  of  the  common  law,  in  cnminal  as  well  as  in  civil 
cases ;  and  it  is  exercised  before,  as  well  as  after  judgment.  But  tills 
is  !^ways  deemed,  in  both  cases,  an  exercise  of  appellate,  and  not  of 
original  jurisdiction.  If,  then,  the  right  of  removal  be  included  in  the 
appellate  jurisdiction,  it  is  only  because  it  is  one  mode  of  exercising 
that  power ;  and  as  congress  is  not  limited  by  the  constitution  to  any 
particular  mode,  or  time  of  exercising  it,  it  may  authorize  a  removal 
either  befi)re  or  after  judgment.  The  time,  the  process,  and  the  man- 
ner, most  be  subject  to  its  absolute  le^lative  control.  A  writ  of 
error  is,  indeed,  but  a  process  which  removes  the  record  of  one  court 
to  the  possession  of  another  court,  and  enables  the  latter  to  inspect 
the  proceedings,  and  give  such  judgment,  as  its  own  opinion  of  the 
law  aud  justice  of  the  case  may  warrant.  There  is  nothing  in  the 
nature  of  the  process,  which  forbids  it  from  being  applied  by  the 
le^lature  to  interlocutory  as  well  as  final  judgments.  And  if  the 
right  of  removal  from  state  courts  exist  before  judgment,  because  it  is 
included  in  the  appellate  power,  it  must  for  tlie  same  reason  exist  after 
jodgmeut.  And  if  the  appellate  power,  by  the  constitution,  does  not 
include  cases  pending  in  state  courts,  ^e  right  of  removal,  which  is 
bat  »  mode  of  exercising  that  power,  cannot  be  applied  to  them. 
Precisely  the  same  objections,  therefore,  exist  as  to  the  right  of  removal 
before  judgment,  as  after ;  and  both  mnst  stand  or  fall  together.  Kor, 
indeed,  would  the  force  of  the  arguments  on  either  side  materially 
vary,  if  the  right  of  removal  were  an  exercise  of  original  jurisdiction. 
It  would  equally  trench  upon  the  jurisdicdon  and  independence  of 
state  tribunals. 

§  1746.  "  The  remedy,  too,  of  removal  of  suits  would  be  utterly 
inadequate  to  the  purposes  of  the  constitution,  if  it  could  act  only  on 
the  parties,  and  not  upon  the  state  courts.  In  respect  to  criminal 
prosecutaons,  the  difficulty  seems  admitted  to  be  insurmountable,  and 
in  respect  to  civil  suits,  there  would  in  many  cases,  be  rights  without 
corresponcUng  remedies.  If  state  courts  should  deny  the  constitution- 
ality of  the  authority  to  remove  suits  from  their  cognizance  in  what 
manner  could  they  be  compelled  to  relinquish  the  jurisdiction  ?  In 
respect  to  criminal  cases,  there  would  at  once  be  an  end  of  all  con- 
bcol,  and  the  state  decisions  would  be  paramount  to  the  constitutioo. 
And  though  in  civil  suits  the  courts  of  the  United  States  might  act 
upon  the  parties,  yet  the  state  courts  might  act  in  the  same  way,  and 
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this  conflict  of  jarisdictioDS  voald  not  only  jeopwrd  priv&te  ri^te,  bat 
bring  into  imminent  peril  Uie  public  interests.  On  the  whole,  the 
court  are  of  opimon,  that  the  appellate  power  of  the  United  States 
does  extend  to  cases  pending  in  the  state  conrts,  and  that  the  twenty- 
fifth  section  of  the  judiciary  act,  which  authorizes  the  exercise  of  this 
jurisdiction  in  the  spedfied  cases,  by  a  writ  of  error,  is  supported  by 
the  letter  and  spirit  of  the  constitution.  We  find  no  clause  in  that 
instrument,  which  limits  this  power,  and  we  dare  not  interpose  a 
limitation  where  the  people  have  not  been  disposed  to  create  one. 

§  1747.  "Strong  as  this  concludon  stands  upon  the  general  lan- 
guage of  the  conatitution,  it  may  atjll  derive  support  from  other  sources. 
It  is  an  historical  fact,  that  this  esposition  of  the  constitution,  extend- 
ing its  appellate  power  to  state  courts,  was,  previons  to  its  adoption, 
uniformly  and  publicly  avowed  by  its  friends,  and  admitted  by  its  ene- 
mies, as  the  ba^  of  their  respective  reasonings,  both  in  and  out  of  the 
state  conventions.  It  is  an  historical  fact,  that  at  the  time  when  the 
judiciary  act  was  sabmitted  to  the  deliberatjons  of  the  first  congress, 
composed  as  it  was,  not  only  of  men  of  great  learning  and  ability,  bat 
of  men  who  had  acted  a  principal  part  in  framing,  supporting,  or 
opposing  that  constitution,  the  same  exposition  was  explicitly  declared 
and  admittod  by  the  friends  and  by  the  opponents  of  that  system.  It 
is  a  historical  fact,  that  the  supreme  court  of  the  United  States  have, 
from  time  to  time,  sustained  this  appellate  jurisdiction  in  a  great  vari- 
ety of  cases,  brought  from  the  tribunals  of  many  of  the  most  important 
states  in  the  union ;  and  that  no  state  tribunal  has  ever  breathed  a 
judicial  doubt  oa  the  subject,  or  declined  to  obey  the  mandate  of  the 
supreme  court  until  the  present  occasion.  This  weight  of  contempo- 
raneous exposition  by  all  parties,  this  acquiescence  of  enlightened  state 
courts,  and  these  judicial  dedsions  of  the  supreme  court,  through  so 
long  a  period,  do,  as  we  think,  place  the  doctrine  upon  a  foundation  of 
auftority  which  cannot  be  shaken,  without  delivering  over  the  subject 
to  perpetual  and  irremediable  doubts.*'  ^ 


'  The  same  labject  is  moat  elaboretcly  coEsidered  in  Oeiuna  v.  Vtrginia,  (6  WliB«t  B. 
413  to  i23,)  from  whkh  the  following  extract  i»  talcD.  Afler  advertiiig  to  the  a«Hiw  «f 
the  national  goTenirii«Dt  and  ila  powen  and  capacities,  Mr.  Chief  Jtutive  Hanhall  pro- 
ceeds as  follom;  "  In  a  goTemment  lo  conititnted,  i«  it  unreasonable  that  the  jodidal 
power  should  be  irompetent  to  (fiTe  efficacy  to  the  conelitDtional  laws  of  the  kgislatonf 
That  deputment  c«a  dedda  on  the  validly  of  the  contdtntioii,  01  law  of  a  MUe,  if  il  be 
iepiigiian(tothecon8iitatioD,orloalBwof dMUnifedSUH^  Iiit imrMwiBAhlathat 
42' 
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5  1748.  Another  inquiry  is,  whether  the  judicial  power  of  the 
United  States  in  aay  cases,  and  if  in  any,  in  what  cases  is  excln^ve 


it  shoald  alao  be  empowered  to  decida  on  the  judgmeoC  of  a  state  tribunal,  enfordng 
auch  onconstiliitiona]  law  1  Ig  it  so  verj  unreasonable,  aa  to  fantish  a  juBtiGcalion  for 
controlling  the  words  of  the  coastilatiOD  ? 

"  We  think  it  is  not.  We  think  that  in  a  goTemmenl,  acknowledgedlj  supreme  with 
respect  lo  abjecta  of  vital  interest  to  the  nation,  there  is  nothing  inconsistent  with  soniid 
reason,  nothing  incompatible  with  Ihe  nalnre  of  goTenunent,  in  making  all  its  depart- 
ments snpnme,  so  far  as  respects  thoie  objects,  and  so  fat  as  ii  necessary  to  their  anain- 
ment  The  exercise  of  the  appellate  power,  over  those  judgments  of  the  state  tribunals, 
wbii;h  may  contravene  the  coiistitntion,  or  laws  of  the  United  Slates,  is,  we  believe, 
essential  to  the  ettaioment  of  those  objects. 

"  The  propriety  of  enlmsting  the  construction  of  the  conslitation,  and  laws  made  in 
pnrsaance  thereof,  to  the  jadiciary  of  the  noion,  has  not,  we  believe,  as  yet  been  drawn  ■ 
into  question.  It  seems  lo  be  a  corollary  from  this  palicical  axiom,  that  the  fedeial 
courts  should  either  possess  exclusive  jarisdiclioa  io  surh  cases,  or  a  power  to  revise  the 
judgment  rendered  !□  Ibem  by  the  state  tribunals.  If  the  federal  and  state  courts  have 
cone  nrrent  jurisdiction  in  all  cases  arising  uodcr  the  const!  to  don,  laws,  and  treaties  of  the 
Upited  States;  and,  if  a  case  of  this  description,  brought  in  a  stale  court,  catmot  be 
removed  before  judgment,  nor  revised  after  judgment,  then  the  coDBtmction  of  Ibe  consti- 
tution, laws,  and  treaties  of  the  United  SlaUM,  is  not  confided  particularly  to  their  judi- 
cial department ;  bnt  is  confided  equally  to  that  department,  and  to  the  state  courts, 
however  they  may  be  constituted.  '  Thirteen  independeitt  courts,'  says  a  very  celebrated 
siatesman,  (and  we  have  now  more  than  twenty  such  courts,)  'of  final  jurisdiction  over 
the  same  causes,  arising  upon  the  same  laws,  is  a  hydra  in  government,  from  which 
nothing  bnt  contradiction  and  confusion  can  proceed.' 

"Dismissing  the  unpleasant  suggesdon,  that  any  motives  which  may  not  be  fairiy 
avowed,  or  which  ought  not  to  exist,  can  ever  influence  a  elate,  or  its  conrU,  the  neces- 
sity of  tmifotmity,  as  well  as  correctness  in  expounding  the  con-stitutioa  and  lawsof  Che 
United  Stales,  would  itself  suggest  the  propriety  of  vesting  in  some  single  tribunal  (he 
power  of  deciding  in  Ihe  last  resort  all  cases  in  which  they  are  involved. 

"  Wo  are  not  restrained,  then,  by  the  political  retalioo  between  the  general  and  state 
governments,  from  mnstming  the  words  of  the  constitutian,  dcGning  their  judicial 
power,  in  their  true  seose.  We  are  not  bound  to  constme  them  more  restrictively  than 
thej  naturally  import, 

"  They  give  to  the  supreme  court  appellate  jnrisdiction  in  all  cases,  arising  under  Ihe 
constitution,  laws,  and  treaties  of  Ihe  United  States.  The  words  are  broad  enongh  to 
comprehend  all  caaes  of  this  description,  in  whatever  conn  they  may  be  decided.  )a 
expounding  Ihem,  we  may  be  permitted  to  lake  into  view  those  coneideratious  to  which 
courts  have  always  albwed  great  weight  in  the  exposition  of  laws. 

"  The  fhuners  of  the  constitution  would  naturally  examine  the  state  of  things  existing 
at  the  time,  and  their  work  snfflcientij  attests  Chat  they  did  so.  All  acknowledge  that 
they  were  convened  for  the  purpose  of  strengthening  the  confederation,  bj  enlarging  the 
powers  of  die  government,  and  by  giving  efficacy  to  those  which  it  before  possessed,  but 
could  not  exerdse.  They  iitform  ns,  themselves,  in  the  instrumenl  tboy  presented  to 
Ihe  American  public,  that  ime  of  its  objects  was  to  form  a  more  perfect  union.  Under 
such  drcnmstances,  we  certainly  should  not  expect  to  find,  in  that  insCmmeut,  adituinO' 
tion  of  the  powwa  of  the  wnial  gnvemment 
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in  the  conrta  of  the  Umted  States,  or  may  be  made  exclaaive  at  the 
election  of  congrees.     This  subject  was  mucli  discnssed  in  the  case  of 


"Previous  to  the  adoption  of  the  confederadon,  congrees  esCablisbed  coarU,  which 
received  appenls  in  priie  caasea,  decided  in  the  conni  of  the  respective  statei.  This 
power  at  ^e  government  to  eatabtisli  tribunKis  ibr  tbes«  ^peale,  was  thought  consiBtent 
with,  and  was  founded  oa  its  political  relstiouB  with  the  sutes.  Tbeee  conrti  did  exer- 
das  appellate  jurisdictioD  over  those  cases,  decided  in  the  state  courta  to  which  the  judicial 
power  of  the  fcdeial  gOTernment  extended. 

"The  confederation  gave  to  congrees,  the  power  'of  establishtng  courts,  for  receiving 
and  determining,  flnallj,  appeals  in  all  cases  of  captures.' 

"  This  power  was  nnifonnly  construed  to  authorize  those  courts  to  receive  appeals 
from  the  senlencesof  state  courts,  and  to  affirm  or  reverse  them.  State  tribunals  ore  not 
mentioned ;  but  this  clause  in  the  confederadon,  necessarily  comprises  them.  Yet  the 
nlation  between  the  general  and  state  governments  was  much  weaker,  much  more  lax, 
imder  the  confederation,  than  under  the  present  constitution ;  and  the  states  being  mach 
more  comptetelj  sovereign,  their  inatitutious  were  much  more  iDdcpendeut. 

"The  convention  which  framed  the  conmitntion,  on  tnniing  their  attention  to  the  judi- 
cial power,  fouDd  it  limited  to  a  few  objects,  but  exercised,  with  respect  to  some  of  those 
objects,  in  its  appellate  form,  over  the  judgments  of  the  state  courts.  Tbej'  extend  it, 
among  other  objects,  to  all  cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States ;  and  in  a  subsequent  clause  declare  that  in  such  coses  the  supreme  court 
shall  exercise  appellate  jurisdiction.  Nothing  seems  to  be  given,  whinli  would  justif;  the 
withdrawal  of  a  judgment  rendered  in  a  state  court,  on  the  constitution,  laws,  or  treaties 
of  the  United  SUilea,  from  this  appellate  jurisdiction. 

"  Great  weight  has  always  been  attached,  and  very  rightly  attached,  to  contempora- 
neous exposition.  No  question,  it  ia  beUeved,  has  srisen  to  which  this  principle  applies 
more  unequivocally  than  to  chat  now  under  coniiideration. 

.  "  The  opinion  of  the  Federaiisl  has  always  been  considered  as  of  great  authority.  It 
is  a  complete  commentary  on  our  constitution,  and  is  appealed  to  by  all  parties  in  the 
qncaliona  to  which  that  instrument  has  given  birth.  lis  intrinsic  merit  entitles  it  to  this 
high  rant ;  and  the  part  two  of  its  aulhors  performed  in  framing  the  constitution,  put  it 
very  much  in  their  power  to  explain  the  views  with  which  it  was  framed.  These  essays 
having  been  published,  while  the  constitution  was  before  the  nation  for  adoption  or 
rejection,  and  having  been  written  in  answer  to  objections  founded  entirely  on  the  extent 
of  its  powers,  and  on  its  diminution  of  state  sovereignty,  are  entitled  to  the  more  con- 
sideration, where  they  frankly  avow,  that  the  power  objected  to  ia  given,  and  defend  it 

"  In  discussing  the  extent  of  the  judicial  power,  the  Ftdendisl  '  says :  '  Here  another 
queetioii  occurs :  what  relation  would  subsist  between  the  national  and  state  courts  in 
these  inatances  of  concurrent  Jurisdiction  ?  I  answer  that  an  appeal  would  certainly  lie 
from  the  latter  to  the  anpreme  court  of  the  United  States.  Tbe  constitution  in  direct 
terma  givea  an  appellate  jurisdiction  to  the  supreme  court,  in  all  the  enumerated  cases  of 
federal  rt^iliance,  in  which  it  is  not  to  have  an  original  one,  without  a  single  expression 
to  couSne  its  operation  to  the  inferior  federal  courts.  The  objects  of  appeal,  not  the  tri- 
bunals, from  which  it  ia  to  bo  made,  are  alone  to  be  contemplated.  Prom  this  drcum' 
stance,  and  from  the  reason  of  the  thing,  it  ought  to  be  consDned  to  extend  to  the  state 
tribnoals.    Either  this  must  be  tbe  case,  or  the  local  courts  must  he  excluded  from  a 

•  Tbe  Feikralid,  No.  63. 
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Martin  v.  ffunier.^  Oa  that  occadoD  the  conrt  sud,*  "  It  will  be 
observed  that  there  are  two  ckases  of  cases  enotnerated  in  the  consd- 
tdtion,  between  which  a  distinction  seems  to  be  drawn.  The  firat  class 
includes  cases  aii^ng  under  the  eonstitulJOD,  laws,  and  treaties  of  the 
United  States;  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls ;  and  cases  of  admiralty  and  maritime  jurisdiction.  In 
this  class  the  expression  is,  that  the  judicial  power  shall  extend  to  all 
casei.  But  in  the  subsequent  part  of  the  clause,  which  embraces  all 
the  otber  cases  of  national  cognizance,  and  forms  the  second  class,  the 
word  '  all '  is  dropped,  seemmgly  ex  iTidmtria.  Here  the  judicial 
authority  is  to  extend  to  controversies,  (not  to  all  controversies)  to 
which  the  United  States  shall  be  a  party,  &c.  From  this  difference 
of  phraseology  perhaps  a  difference  of  constitutional  intention  may, 
with  propriety  be  inferred.     It  is  hardly  to  be  presumed  that  the 


m  jorisdietioa  ia  mUUra  of  national  coDcern,  elic  the  jadidfti  authorit;  of  the 
union  maj  be  eloded  at  the  pleasure  of  CTery  plaintiff  or  proaecator.  Neither  of  theM 
tonseqnences  onght,  irithont  evident  necesnitj,  to  be  involved;  the  latter  would  be 
enlitely  inadmiuibte,  aa  it  would  defeat  some  of  the  most  important  and  avowed  pnr- 
posei  of  the  proposed  government,  and  would  esBentiallf  embarrass  its  measures.  Nor 
do  J  pereeive  any  fbnndation  for  SDch  a  aupposition.  AgTee&bly  (o  (he  remarii  already 
HMde,  the  national  and  state  systems  are  (o  be  regarded  as  one  ichoU.  The  courts  of  the 
latter,  will,  of  coune,  be  natural  auxiliaries  to  the  execution  of  Ibo  laws  of  the  union ; 
and  an  appeal  from  them  will  as  naturally  lie  to  that  tribunal,  which  is  destined  to  unite 
and  assimilate  the  principles  of  natural  justice,  and  the  rules  of  national  decision.  The 
evident  um  of  the  plan  of  the  national  contention  is,  that  all  the  causes  of  Ibe  specified 
classes  shall,  for  weight;  public  reasons,  receive  their  original  or  final  determination  in 
the  courtsoftbe  union.  To  confine,  tbarcfore,  the  general  expreasiona  wbich  give  appel- 
late juriiidictiou  to  the  supreme  court,  to  appeals  At>m  the  subordinate  federal  courts, 
instead  of  allowing  their  extension  to  tbe  stale  courts,  would  be  lo  abridge  the  Utitnde 
of  the  terms,  in  subversion  of  the  intent,  contrary  to  every  sound  nilo  of  interpretation.' 

"A  contcmpomneous  exposition  of  the  constitution,  cenaiuly  of  not  less  authority 
than  that  which  has  been  just  cited,  is  tbe  judiciary  act  itself.  We  know  that  in  the 
congress  which  passed  that  act,  were  many  eminent  members  of  the  convention  which 
formed  the  constitution.  Not  a  single  iudividnal,  so  fsr  as  is  known,  supposed  that  part 
of  the  act,  which  gives  the  supreme  conrt  appellate  jurisdiction  over  the  judgments  of 
the  state  courts,  in  the  cases  therein  specified,  to  be  nnauthorised  by  the  constitution." 
The  twenty  .fifth  section  of  tbe  judiciary  act  of  1789,  ch.  20,  here  alluded  to,  as  contem- 
poraneous conslmction  of  the  constitution,  is  wholly  founded  upon  the  doctrine  that  the 
appellate  jurisdirtion  of  the  snpreme  conrt  may  con stitntion ally  extend  over  causes  in 
state  courts.  See  also  I  Kent's  Comm.  Lect.  15;  Bawle  on  Canst,  ch.  2S-,  Sergeant  on 
Const,  ch.  T. 

'  1  Wheat.  B.  30*.  333. 

*  Ibid.     See  alio  Ex  parte  GOnra,  1  Waab.  Or.  C.  R.  93S- 
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variatioa  in  the  language  could  have  been  accidental.  It  must  have 
been  the  result  of  some  determinate  reaaon ;  and  it  ia  not  very  diffi- 
cult to  find  a  reason  sufficient  to  support  the  apparent  change  of 
intention.  In  respect  to  the  first  claaa,  it  may  well  have  been  the 
intention  of  the  framers  of  the  constitution  imperatively  to  extend  the 
judicial  power,  either  in  an  original,  or  appellate  form,  to  all  ca»e»; 
and,  in  the  latter  class  to  leave  it  to  congress  to  qualify  the  jurisdic- 
tion, original  or  appellate,  in  such  manner,  as  public  policy  might 
dictate. 

§  1749.  *'  The  vital  importance  of  all  the  cases  enumerated  in  the 
first  class,  to  the  national  sovereignty,  mi^t  warrant  such  a  distinc- 
tion. In  the  first  place,  as  to  cases  arising  under  the  constitution, 
laws,  and  treaties  of  the  United  States.  Here  the  state  courts  could 
not  ordinarily  possess  a  direct  jurisdiction.  The  jurisdiction  over 
such  cases  could  not  exist  in  the  state  courts  previous  to  the  adoptaon 
of  the  constitution.  And  it  could  not  afterwards  be  directly  conferred 
on  them ;  for  the  constitution  expressly  requires  the  judicial  power  to 
be  vested  in  courts  ordained  and  established  by  the  United  Stat«s. 
This  class  of  cases  would  embrace  civil  as  well  as  criminal  jurisdiction, 
and  affect  not  only  our  internal  policy,  but  our  foreign  relations.  It 
wonld,  therefore,  be  perilous  to  restrain  it  in  any  manner  whatsoever, 
inasmuch  as  it  might  hazard  the  national  safety.  The  same  rema^ 
may  be  urged  as  to  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  who  are  emphatically  placed  under  the  guardianship  of 
the  law  of  nations.  And  as  to  cases  of  admiralty  and  maritime  juris- 
diction, the  admiralty  jurisdiction  embraces  all  questions  of  prize  and 
salvage  in  the  correct  adjudication  of  which  foreign  nations  are  deeply 
interested ;  it  embraces  also  maritime  torts,  contracts,  and  ofiencea,  in 
which  the  principles  of  the  law  and  comity  of  nations  often  form  an 
essential  inquiry.  All  these  cases,  then,  enter  into  the  national  policy, 
affect  the  national  rights,  aud  may  compromit  the  national  sovereignty. 
The  original  or  appellate  jurisdiction  ought  not,  therefore,  to  be 
restrained ;  bat  should  be  commensurate  with  tlie  mischiefs  intended 
to  i>e  remedied,  and,  of  coune,  should  extend  to  all  cases  whatsoever. 

^  1750.  "A  different  policy  might  well  be  adopted  in  reference  to 
the  second  class  of  cases ;  for  although  it  might  be  fit,  that  the  judi- 
cial power  should  extend  to  all  controversies,  to  winch  the  United 
States  should  be  a  party ;  yet  this  power  ought  not  have  been  impera- 
tively ^ven,  lest  it  should  imply  &  right  to  take  cognizance  of  orig^ol 
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suits  brought  against  the  Uoited  States,  as  defeadants  in  their  own 
courts.  It  might  not  hare  been  deemed  proper  to  submit  the  sove- 
reignty of  the  United  States,  agunst  their  own  will,  to  Judicial  cog- 
nizance, either  to  enforce  rights,  or  to  prevent  wrongs.  And  as  to  the 
other  cases  of  the  second  class,  thej  might  well  be  left  to  be  exercised 
under  the  exceptions  and  regulations,  which  congress  might  in  their 
wisdom,  choose  to  apply.  It  is  also  worthy  of  remark,  that  congress 
seem,  in  a  good  degree,  in  the  establishment  of  the  present  judicial 
system,  to  have  adopted  this  distinction.  In  the  first  class  of  cases 
the  jurisdiclioD  is  not  limited,  except  by  the  subject-matter ;  in  Uie 
second,  it  is  made  materially  to  depend  upon  the  value  in  contro- 
versy. 

§  1751.  "  We  do  not,  however,  profess  to  place  any  implicit  reliance 
npoD  the  distinction  which  has  here  been  stated,  and  endeavored  to  be 
illustrated.  It  has  the  rather  been  brought  into  view  in  deference  to 
the  legislative  opinion,  which  has  bo  long  acted  upon  and  enforced  this 
distinction.  But  there  is,  certainly,  vast  weight  in  the  argument  which 
has  been  urged,  that  the  constitution  is  imperative  upon  congress 
to  vest  an  the  judicial  power  of  the  United  States  in  the  shape  of 
original  jurisdiction  in  the  supreme  and  inferior  courts,  created  under 
its  own  authority.  At  all  events,  whether  the  one  construction  or  the 
other  prevtul,  it  is  manifest,  that  the  judicial  power  of  the  United 
States  is  unavoidably,  in  some  cases,  exclusive  of  all  state  authority, 
and  in  all  others,  may  be  made  so  at  the  election  of  congress.  No 
part  of  the  criminal  jurisdiction  of  the  United  States  can,  oonsistentiy 
with  the  constitution,  be  delegated  to  state  tribunals.  The  admiralty 
and  maritime  jurisdiction  is  of  the  same  exclusive  cogmzance ;  and  it 
can  only  be  in  those  cases,  where,  previous  to  the  constitution,  state 
tribunals  possessed  jurisdiction  independent  of  nationiU  authority, 
that  they  can  now  constitutionally  exercise  a  concurrent  jurisdiction. 
Congress,  throughout  the  judicial  act,  and  particularly  in  the  9th, 
11th,  and  13th  sections,  have  legislated  upon  the  auppoeition,  that  in 
all  the  cases  to  which  the  judicial  power  of  the  United  States 
extended,  Ihey  might  rightfully  vest  exclnaivo  jurisdiction  in  their 
own  courts."  ^ 

§  1752.  The  Federalist  has  spoken  upon  the  same  subject  in  the 


>  Sw  Waring  t.  Clarkt,  6  Howard,  8.  C.  &■  441. 
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following  terms :  "  The  only  thing  in  the  proposed  constltation,  whidi 
wears  the  appearance  of  confining  the  canaes  of  federal  cognizance  to 
the  federal  courts,  is  contuned  in  this  passage :  '  The  judicial  power 
of  the  United  States  tJtall  be  vested  in  one  supreme  conrt,  and  in  aueh 
inferior  courts  as  the  congress  shall  from  time  to  time  ordain  and  est*- 
blish.'  This  might  either  be  construed  to  signify,  that  the  supreme 
and  subordinate  courts  of  the  union  should  alone  have  the  power  of 
deciding  those  causes  to  which  their  authority  is  to  extend ;  or  simply 
to  denote,  that  the  organs  of  the  national  judiciary  should  be  one 
supreme  court,  and  as  many  subordinate  courts  as  congress  should 
think  proper  to  appoint ;  in  other  words,  that  the  United  States 
should  exercise  the  judicial  power  with  which  they  are  to  be  invested, 
through  one  supreme  tribunal,  and  a  certain  number  of  inferior  ones, 
to  be  instituted  by  them.  The  first  excludes,  the  last  admits  the  con- 
current juri8dicti<Hi  of  the  state  tribunals;  and  as  the  first  would 
amount  to  an  alienation  of  state  power  by  implication,  the  last  appears 
to  me  the  most  defensible  constmction. 

§  175S.  "  But  ^is  doctrine  of  eoncurrent  jurisdiction,  is  only 
clearly  applicable  to  those  descriptions  of  causes,  of  which  the  state 
courts  had  previous  cognizance.  It  is  not  equally  evident  in  reUr 
tion  to  cases  which  may  grow  out  of,  and  be  peculiar  to,  the  constitu- 
tion to  be  established :  for  not  to  allow  the  state  courts  a  right  of 
jurisdiction  in  such  cases,  can  hardly  be  conmdered  as  Uie  abridgment 
of  a  preexisting  authority.  I  mean  cot,  therefore,  to  contend  that 
the  United  States,  in  the  coarse  of  legislation  upon  the  objects 
intniated  to  their  direction,  may  not  commit  the  decision  of  causes 
arising  upon  a  particular  regulation  to  the  federal  courts  solely,  if 
such  a  measure  should  be  deemed  expedient ;  but  I  hold  that  the 
state  courts  will  be  divested  of  no  part  of  their  prinutive  jurisdiction 
further  than  may  relate  to  an  appeal.  And  I  am  even  of  opinion, 
that  in  every  case  in  which  they  were  not  expressly  excluded  by  the 
future  acts  of  the  national  legislature,  they  will  of  course  take  cog- 
nizance of  Uie  causes  to  which  those  acts  may  give  birth.  This  I 
infer  from  the  nature  of  judiciary  power,  and  from  the  general  genius 
of  the  system.  The  judiciary  power  of  every  government  looks 
beyond  its  own  local  or  municipal  laws,  and  in  civil  cases,  lays  hold  of 
all  sabjects  of  litigation  between  parties  within  its  jurisdiction,  thou^ 
the  causes  of  dispute  are  relative  to  the  laws  of  the  most  distant  part 
of  the  globe.     Those  of  Japan,  not  less  than  of  Xew  York,  may  fiir- 
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lush  the  objects  of  legal  discossion  to  oar  courts.  When  io  addition 
to  this  ire  consider  the  state  govemnients,  and  the  natioD&l  govern- 
ments, as  they  truly  are,  to  the  light  of  kindred  systems,  and  as  parts 
of  one  whole,  the  inference  seems  to  be  conclusive,  that  the  state 
courts  would  have  a  concurrent  jurisdiction  in  all  cases  arising  under 
the  laws  of  the  union,  where  it  waa  not  expressly  prohibited."  ^ 

§  1754.  It  would  be  difficult,  and  perhaps  not  desirable,  to  lay  down 
any  general  rules  in  relation  to  the  cases,  in  which  the  judicial  power 
of  the  courts  of  the  United  States  is  esclu^re  of  the  state  courts,  or 
in  which  it  may  be  made  so  by  congress,  until  they  shall  be  settled  by 
some  positive  adjudication  of  the  supreme  court.  That  there  are  some 
cases  in  which  that  power  is  exclusive,  cannot  well  be  doubted  ;  that 
there  are  others,  in  which  it  may  be  made  so  by  congress,  admits  of 
as  little  doubt ;  and  that  in  other  cases  it  b  concurrent  in  the  state 
courts,  at  least  until  congress  shall  have  passed  some  act  excluding 
the  concurrent  junsdiction,  will  scarcely  be  denied.'  It  seems  to  be 
admitted,  that  the  jurisdiction  of  the  conrts  of  the  United  States  is, 
or  at  least  may  be,  made  exclusive  in  all  cases  arising  under  the  consti- 
tution, laws,  and  treaties  of  the  United  States  ;'  in  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls  ;^  in  all  cases  (in  their 
character  exchisive')  of  admiralty  and  maritime  jurisdiction  ;'  in  coa- 
troversiea,  to  which  the  United  States  shall  be  a  party ;  in  controver- 
sies between  two  or  more  states  ;  in  controversies  between  a  state  and 
citizens  of  another  state ;  and  in  controversies  between  a  state  and 
foreign  states,  citizens,  or  subjects.'  And  it  is  only  in  those  cases 
where,  previous  to  the  constitution,  state  tribunals  possessed  juris- 


■  See  The  Federalist,  No.  8S.  Id.  81- 

■  See  CaUni  v.  Virginia,  6  Wheat-  R.  396,  397  ;  i  Elliot'a  DeUtei,  380,  381.  8es 
1 1  Wheat.  R.  173,  note ;  Rawle  on  Const  ch.  SI ;  1  Rent's  Comm.  LecL  18,  p.  370,  &c 
(a  edit.  395,  &c,);  I  Tnckei'i  Black.  Comm.  App.  ISl,  ISS,  183;  Gownwr  o/  Gtorpa 
V.  Siadraa,  I  Feters'a  Bap.  C.  R.  128,  139,  per  Johiuon,  J. 

>  Oohetu  V.  ViTginia,  6  Wheat.  B.  39G,  397  ;  Hoialon  v.  Hoore,  S  Wheat  R.  2S  to  S8 ; 
Id.   69,71;  Slocam  V.  Ma^iury,  2  Wheat  R.  1;  Boyt  v.  Getiiton,S  Wheat  R.  S46,  311. 

'  TheFederali8t,No.e2;Afartinv.  Hunter,  1  Wheat  R.  336, 337  i  ante.  (  1678,  note  1. 

'  See  a  Elliot's  Debatas,  3B0 ;  CcJieru  T.  Virgima,  6  Wheat.  R.  396,  397 ;  MnrliB  T. 
Hanier,  1  Wheat.  R.  .137, 373 ;  ^tulon  v.  Moon,  5  Wheat.  R.  49 ;  United  Slala  v.  Beauu, 
3  Wheat  R.  387;  ante,  toI.  ii^  S  16^1  i  Oyd™  ».  Samden,  13  Wheat  R.  378,  John- 
son, J.;  Jannegv.  Columbian  Ins.  Co.  10  Wheat.  R.  418. 

*  See  1  Tucker's  Black.  Comm.  App.  181,  182,  183 ;  1  Kent's  Comm.  Lect.  18,  p.  360, 
&c.  (a  edit  p.  395  to  404.) 
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dictdon,  independent  of  natjonal  authority,  that  they  can  now  constitu- 
tionally exercise  a  concurrent  jurisdiction.'  Congress,  indeed,  in  the 
Judiciary  Act  of  1789,  (ch.  20,  ^  9, 11, 13,)  have  manifcBtlj  le^ 
lated  upon  the  supposition,  that,  in  all  cases,  to  which  the  judicial 
power  of  the  United  States  extends,  they  might  rightfully  Test  exclu- 
fflve  jurisdiction  in  their  own  courts.' 

^  1755.  It  is  a  far  more  di£Bcult  point,  to  affirm  the  right  of  con- 
gress to  -vest  in  any  state  court  any  part  of  the  judicial  power  confided 
by  the  coostitution  to  the  national  govenunent.  Cougress  may,  indeed, 
permit  the  state  courts  to  exercise  a  concurrent  jurisdiction  in  many 
cases  ;  but  those  courts  then  derive  no  authority  from  congress  over 
the  subject-matter,  but  are  simply  left  to  the  exercise  of  such  jurisdic- 
tion, as  is  conferred  on  them  by  the  state  constitution  and  laws.  There 
are,  indeed,  many  acts  of  congress,  which  permit  jurisdiction  over  the 
offences  therein  described,  to  be  exercised  by  state  ma^trates  and 
courts ;  but  this  (it  has  been  said  by  a  learned  judge,^)  is  not,  because 
such  permission  was  considered  to  be  necessary,  under  the  constitu- 
tion, to  vest  a  concurrent  jurisdiction  in  those  tribunals  ;  but  because 
the  jurisdiction  was  exclusively  vested  in  the  national  courts  by  the 
judiciary  act ;  and  consequently  could  not  be  otherwise  executed  by 
the  state  courts.  But,  he  has  added,  "for  I  hold  it  to  be  perfectly 
clear,  that  congress  cannot  confer  jurisdiction  upon  anyfcourts,  but 
such  as  exist  under  the  constitution  and  laws  of  the  United  States ; 
although  the  state  courts  may  exercise  jurisdiction  in  cases  authorized 
by  the  laws  of  the  state,  and  not  prohibited  by  the  exclusive  jurisdic- 
tion of  the  federal  courts."    This  latter  doctrine  was  positively  affirmed 


1  Martin  ».  HarOtr,  I  Wheat.  R.  336, 337 ;  The  Federalist,  No-  37,  So-  82 ;  HonOim  j. 
Moort,  5  Wheat.  R.  49. 

'  Ibid.  See  1  Veten't  Sup.  Ct  R.  128,  129,  130,  per  Johnson,  J.;  Ex  partt  Cabnra, 
IWash.Cir  R.  !32.  It  would  seem,  upon  (he  common  principles  of  the  UwB  of  Mtioiu, 
at  ships  of  war  of  a  goTemment  are  deeioed  to  be  under  ihe  oxclnsiTe  dominion  and 
soverei^tj  of  their  own  goTemment,  wherever  they  rony  be,  and  thus  enjoy  an  extn 
teirilonal  immnnily,  that  Crimea  committed  on  board  of  ahip«  of  war  of  the  United 
Stales,  in  port,  a»  well  as  at  lea,  aie  exclusively  cognisable  and  punishable  by  the  United 
Sutcs.  Thia  verr  foml  aroso  iu  TJnitid  Stale*  r.  Batau,  (3  Wheat.  R.  336,  38S) ;  bat 
it  wag  not  decided.  The  result  of  that  trial,  however,  showed  the  general  opinion,  thU 
tLe  state  courts  had  no  jnriadictiou ;  as  the  law  officers  of  the  state  declined  to  inteifen, 
after  the  decision  in  the  supreme  court  of  the  United  States. 

*  Mr.  Justice  WasUngtOD  in  Hautan  v.  iSmn,  S  Wheat.  R.  S7,  X8 ;  ~ 
No.!7;  Id.  No.  88. 

VOL.  11.  43 
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hj  the  supreme  court  in  Martin  v.  Hunter  ;^  and  indeed  seems,  upon 
geDentl  principles,  indisputable.  In  that  case,  the  court  sud,  *'c(mi- 
gresa  cannot  vest  any  portion  of  the  judicial  power  of  the  Umted 
States,  except  in  courts  ordained  and  established  hj  itself.' 

^  1756,  In  regard  to  jurisdiction  over  crimes  committed  against 
tlie  authoritj  of  the  United  States,  it  has  been  held,  that  so  part  of 
ibis  jurisdiction  can,  consistently  wiUi  the  constitution,  be  delegated 
to  state  tribunals.^  It  is  true,  that  congress  has,  in  varions  acts,  con- 
ferred the  right  to  prosecute  for  offences,  penalties,  and  forfeitures,  in 
the  state  courts.  But  tiis  latter  have,  in  many  instances,  declined 
the  jurisdiction,  and  asserted  ita  unconstitutionality.  And  certainly 
tbere  is,  at  the  present  time,  a  decided  preponderance  of  judicial 
authority  in  the  state  courts  ag^nst  the  authority  of  congress  to  con- 
fer the  power.* 

§  1757.  In  the  exercise  of  the  jurisdiction  confided  respectively  to 
Uie  state  courts,  and  those  courts  of  the  United  States,  (where  the 
latter  have  not  appellate  jutiadiction,)  it  is  pMn,  Hiat  neither  can 
have  any  right  to  interfere  with,  or  cimtrol,  the  operations  of  the 
other.  It  has  accordingly  been  set^d,  that  no  state  court  can  issue 
an  injunction  upon  any  judgment  in  a  court  of  the  United  States ;  the 
latter  having  ao  exclusive  authority  over  its  own  judgments  and  pro- 


'  1  Wheston's  R.  330.    See  1  Kent's  Comm.  Lect.  18,  p.  375,  (fid  edit.  p.  400.) 

•Ibid.  See  algo  flbuston  T.  Jtfcjon-,  5  Wheat.  R.  68, 69.  See  1  Kent's  Comm.  Lert.  18, 
p.  8TS,  &c.  (2  ediv  p.  4W)  to  404.)  The  Federalist  (No.  81)  leems  Uintiy  to  contend, 
that  congress  migbt  vest  the  jnrisdictJon  in  the  atitte  conrta,  "lo  confer  npon  the  existing 
courts  of  the  severd  states,  the  power  of  determining  such  causes,  noold,  perhapM,  be  u 
much  to  'constitute  tribansls,'  ts  to  create  new  courts  with  the  like  power."  But  how  is 
tbis  reconciiablfl  with  the  context  of  the  constitution?  "The  judicial  power  of  the 
United  States  shall  be  vested  in  one  supreme  court,  and  in  soeh  inferior  courts,  as  con- 
gress iniiy,  from  time  to  time,  ordain  and  establish.  The  judges  Ixilh  of  the  supreme 
and  inferinr  courts,  shail  hold  their  offices  during  good  behavior,"  &c.  Are  DOl  these 
judges  of  the  inferior  ninris  the  same,  in  whom  the  jurisdiction  is  to  be  vested  1  Vi'bo 
an  to  appoint  them  1  Who  are  lo  ps;  their  salaries  ?  Can  their  compensation  be 
diminished  1  All  these  questions  must  be  answered  with  reference  to  the  some  judges, 
that  is,  with  referance  to  judges  of  the  supreme  and  inferior  courts  of  tbe  United  Stales, 
and  not  of  elate  courts.    See  obo  The  Federalist,  No.  45. 

'  Martin  v.  Hunter,  I  Wheat  B.  3ST ;  BotuUm  t.  Moan,  6  Wheat.  R.  35,  69,  71,  74, 79. 

•  See  Sergeant  on  Const.  Law,  ch.  37,  (ch.  38)  \  Unittd  SlaM  v.  Gmpbttl,  6  HaU's 
LawJonr.  113;  United  Stale»  v.  Lathrq),  17  3ahu.Vi  S;  Cbrvti  v.  f>^y,  Virginia  CasM, 
811 ;  £fy  v.  Ptdc,  7  CoDDecticut  R.  239 ;  I  Kent's  Comm.  Lect,  18,  p.  370,  tx.  (3  edit, 
p.  395  to  404.   But  see  1  Tucker's  Black.  Comm.  App.  181, 182 ;  Bawle  oa  Coost.  ch.  1). 
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ceediugs.*  Nor  can  an;  state  court,  or  uiy  state  legislature,  annul 
the  judgmente  of  the  courts  of  the  United  States,  or  destroy  the 
tights  acquired  under  them  ;^  nor  in  an;  manner  deprive  the  supreme 
court  of  its  appellate  jurisdiction  ;^  n<»  in  anj  manner  interfere  vith, 
or  control  the  process  (whether  mesne  or  final)  of  the  courts  of  the 
United  States ;  *  nor  prescribe  the  rules  or  forms  of  proceeding,  nor 
effect  of  process,  in  the  courts  of  the  Umted  States  ;^  nor  issue  a 
mandamus  to  an  officer  of  the  United  States,  to  compel  him  to  perform 
dudes,  derolred  on  him  bj  the  laws  of  the  United  States.^  And 
although  writs  of  habeai  corpus  have  been  issued  by  state  judges,  and 
state  courts,  in  cases  where  the  partj  has  been  in  custody  under  the 
authority  of  process  of  the  courts  of  the  United  States,  tbere  has 
been  considerable  diversity  of  ojnnion,  whether  such  an  exercise  of 
authority  is  constitutioual ;  and  it  yet  remuns  to  be  decided,  whether 
it  can  be  muntained.^ 

§  1768.  Indeed,  in  all  oases  where  the  judicial  power  of  the  United 
States  ia  to  be  exercised,  it  ia  for  congress  alone  to  furnish  the  rules 
of  proceeding,  to  direct  the  process,  to  declare  the  nature  and  eSeot 
of  the  process,  and  the  mode  in  which  the  judgments,  consequent 
tliereoD,  shall  be  executed.  "So  state  legislature  or  state  court  caa 
have  the  slightest  right  to  interfere  ;  and  congress  are  not  even  capa- 
ble of  delegating  the  right  to  them.  They  may  authoriie  national 
courts  to  make  general  rules  and  orders,  for  the  purpose  of  a  more 
convenient  exercise  of  their  jurisdiction ;  but  they  cannot  delegate  to 
-  any  state  authority  any  control  over  the  national  courts.^ 

^  1769.  On  the  other  hand,  the  national  courts  have  no  authority 


■  .\fcKiiii  T.  Voorhu,  7  Cninch'B  R.  219 ;  1  Kent's  Comm.  Led.  19,  p.  388  U>  387, 
(S  edit.  409  to  412.) 

•  United  Stala  t.  POert,  5  Crsnch,  IIS  j  S.  C.  2  Patera's  Coad.  B.  SOS ;  I  Kent's 
Comm.  Lect.  19,  p.  383,  &c.  (2  edit.  p.  409,  IX.) 

'  Wilion  T.  Maam,  1  Cranch,  94;  8.  C  1  Peters's  Cond.  B.  242;  I  Kent's  Comm. 
Lect  19,  p.  3S2,  (2  edit.  409.) 

•  UnUtd  Slates  T.  Wilson,  8  Whe«t.  R.  243. 

•  Wapaam.  SovtAard,  10  Whe^.  B.  1,21,2!;  Banko/die  UaiUd  Slatei  v.  IblMad, 
10  Wbeat.  R.  51. 

•  Meaang  r.  SiBlmaa,  6  Wheat.  R.  598. 

'  See  Sergeant  on  Const.  Law,  ch.  27,  (ch.  SS] ;  1  Kent's  Comm.  Lect  IS,  p.  375, 
(9  edit.  p.  400.)     See  1  Tocler's  Bluet.  Comm.  App.  991,  999. 

•  Waymim  i.  Southard,  10  Wheat  R.  1 ;  Palmtr  r.  Alien,  7  Crandi,  R.  S50 ;  CO&Mi 
T.  Ogdtn,  9  Wheftt  B.  807,  808 ;  Bank  of  tie  Vniud  Slatet  t.  HaUltad,  10  Wheit  R  61. 
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(in  casea  not  wifliin  the  appellate  jariadiction  of  the  United  States) 
to  issue  injunctjons  to  judgments  in  the  state  courts ;  *  or  in  any  other 
manner  to  interfere  with  their  jurisdiction  or  proceedings." 

§  1760.  Hai-ing  disposed  of  these  points,  we  may  agtun  recur  to  the 
language  of  the  constitution,  for  the  purpose  of  some  farther  iUustra- 
tions.  The  language  is,  that  "  the  supreme  court  shall  have  appellate 
"jurisdiction,  both  ae  to  law  and  fact,  with  snch  exceptions  and  under 
"  Buch  regulations  as  the  congress  shall  make." 

§  1761.  In  the  first  place,  it  may  not  be  without  use  to  ascertain 
what  is  here  meant  by  appellate  jurisdiction;  and  what  is  the  mode  in 
which  it  may  be  exercised.  The  essential  criterion  of  appellate  juris- 
diction is,  that  it  revises  and  corrects  the  proceedings  in  a  cause 
already  instituted,  and  does  not  create  that  cause.^  In  reference  to  judi- 
cial tribunals,  an  appellate  jurisdiction,  therefore,  necessarily  implies, 
that  the  subject  matter  has  been  already  instituted  in  and  acted  upon 
by  some  other  court,  whose  judgment  or  proceedings  are  to  be 
revised.  This  appellate  Jurisdiction  may  be  exercised  in  a  variety 
of  forms,  and  indeed  in  any  form  in  which  the  legislature  may  choose 
to  prescribe ;  *  but,  slill,  the  substance  must  exist,  before  the  form  can 
be  applied  to  it.  To  operate  at  all,  then,  under  the  constitution  of 
the  United  States,  it  is  not  sufficient  that  there  has  been  a  decision  by 
some  officer  or  department  of  the  United  States ;  it  must  be  by  one 
clothed  with  judicial  authority,  and  acting  in  a  judicial  capacity.  A 
power,  therefore,  conferred  by  congress  on  the  supreme  court,  to  issue 
a  mandamus  to  public  officers  of  the  United  States  generally,  is  not 
warranted  by  the  constitution  ;  for  it  is,  in  effect,  under  such  circum- 
stances, an  exercise  of  original  jurisdiction."  But  where  the  object  ia 
to  revise  a  judicial  proceeding,  the  mode  is  wholly  immaterial ;  and  a 
writ  of  habea»  oorput,  or  mandamus,  a  writ  of  orror,  or  an  appeal, 
may  be  need,  as  the  legislature  may  preficribe.' 


'  Dygt  V,  ffWcDrt,4  Cranch,  178.  Sen  1  Kent's  Coram.  Le«.  15,  p.  301,  (ad  edit. 
321.) 

«  Ex  parte  Cabrera,  1  Wnsh.  Cir.  K.  238 ;  1  Kent's  Comm.  Lect  19,  p.  386,  (84  edit, 
p.  411,  41!.) 

•  Marbury  t.  Madison,  1  Cranch,  H.  175,  176 ;  S.  C.  1  Petere's  Cond.  B.  267, 282 ; 
The  FedenUiBt,  No.  81 ;   WatmT.Cils  Coancil o/ CAariftlim,  2  FtliTs-t  Sup.  Ct.K.449. 

'  Ibid.  t  Ibid. 

■  Ibid. ;  United  Slala  v.  ITamaion,  3  D«II.  17 ;  Ex  parte  BaUman,  t  Crunch,  K.  75 ; 
Ex  parte  Ktanuy,  7  Wheit.  R.  38  j  Ex  partt  Crane,  5  P«tere's  Sup.  Ct.  R.  190. 
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^  1762.  The  moBt  osoal  modes  of  exercising  appelate  jariadictioD, 
at  least  those  which  are  most  Icdowq  in  the  United  States,  are  by 
&  vrit  of  error,  or  by  an  appeal,  or  by  some  process  of  remoyal  of 
a  suit  from  as  inferior  tribunal.  An  appeal  is  a  process  of  civil  law 
origin,  and  removes  a  cause,  entirely  subjecting  the  fact  as  well  as  t^e 
law,  to  a  review  and  a  re-trial.  A  writ  of  error  is  a  process  of  com- 
mon law  ori^n,  and  it  removes  nothing  for  reexanunatlon  but  tbe 
law.^  The  former  mode  is  usually  adopted  in  cases  of  equity  and 
admiralty  jurisdiclaon ;  the  latter  in  suits  at  common  law  tried  by  8 
jury. 

^  1763.  It  is  observable,  that  the  language  of  the  constitution  is, 
that  "  the  supreme  court  shall  have  appellate  jurisdlotion,  both  at  to 
Imo  and  fact."  This  provision  was  a  subject  of  no  small  alarm  and 
misconstruction  at  the  time  of  the  adoption  of  the  constitution ;  as  it 
was  supposed  to  confer  on  the  supreme  court,  in  the  exercise  of  its 
appellate  jurisdiction,  the  power  to  review  the  decision  of  a  jury  in 
mere  matters  of  fact,  and  thus,  in  efiect,  to  destroy  the  validity  of 
their  verdict,  and  to  reduce  to  a  mere  form  the  right  of  a  trial  by 
jury  in  civil  cases.  The  objection  was  at  once  seiied  hold  of  by  the 
enemies  of  the  oonstitntion ;  and  it  was  pressed  with  an  urgency  and 
seal  which  were  wellmgh  preventing  its  ratification.'  There  is  cer- 
tainly some  foundation  in  the  ambiguity  of  the  language,  to  justify  an 
interpretation  that  such  a  review  might  constitutionally  be  vrithin  the 
.reach  of  the  appellate  power,  if  congress  should  choose  to  carry  it  to 
that  extreme  latitade.^  But,  practical;  speaking,  there  was  not  the 
Bligbtest  danger  that  congress  would  ever  adopt  such  a  course,  even 
if  it  were  within  their  constitutioDal  authority ;  unce  it  would  be  at 
variance  with  all  the  habits,  feelings,  and  institutioaa  of  the  whole 
country.  At  least  it  migh|;  be  affirmed,  that  congress  would  scarcely 
take  such  a  step,  until  the  people  were  prepared  to  surrender  all  the 
great  securitiee  of  their  <»vil,  as  well  as  of  their  political  ri^ta  and 


■  WoBort  V.  Davehy,  3  DilL  B.  3S1 ;  S.  C.  I  Peten's  Cond.  B.  lU ;  Cahau  r.  Vir. 
yinia,  9  Wheat.  R.  40»  to  411. 

•  SMlEUiotfsDebMea,  131,123;  3  EUiof ■  I>eb«le^  346,380  Ia410i  Ibid.  413  to 
437;  a  EUiot'B  Debatea,  139  to  1ST;  3  Amv.  Museum,  435  ;  Ibid.  534;  Ibid.  540,  64S, 
559 1  3  Amer.  Mbwdhi,  419,  430;  1  Tack.  BUck.  Comm.  App.  3S1. 

*  2  Elliot's  DebfitM,  318,  347,  419 ;  S  Elliot'*  DebalM,  140,  149 ;  Bawle  oit  Oontt 

ch.  10,  p.  13S. 
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liberties ;  and,  in  sach  an  event,  the  retaioiog  of  the  trial  by  jntj 
would  be  a  mere  mockery.  Tbe  real  object  of  the  provision  was  to 
retain  the  power  of  reviewing  the  fact  as  well  as  the  law,  in  casea  of 
equity  and  admiralty  and  maritime  jurisdiction.^  And  the  maoDer  in 
which  it  is  expressed  was  probably  occasioned  by  the  desire  to  avoid 
the  introduction  of  the  subject  of  a  tri^  by  jury  in  civil  cases,  np<Hi 
which  the  convention  were  greatly  divided  in  opinion. 

\  1764.  The  Federalist  met  the  objection,  pressed  with  much  eai^ 
neatness  and  zeal  in  the  following  manner :  "  The  propriety  of  thia 
appellate  jurisdiction  has  been  scarcely  called  in  question  in  regard  to 
matters  of  law ;  but  the  clamors  have  been  loud  against  it,  as  applied 
to  matters  of  fact.  Some  well-intentioned  men  in  this  state,  deriving 
their  notions  from  the  language  and  forms,  which  obtiuu  in  our  courts, 
hare  been  induced  to  consider  it  as  an  implied  supersedure  of  the 
trial  by  jury,  in  favor  of  the  civil  law  mode  of  trial,  which  prevails  in 
our  courts  of  admiralty,  probates,  and  chancery.  A  technical  sense 
has  been  affiled  to  the  term  '  appellate,'  which,  in  our  law  parlance  is 
commonly  used  in  reference  to  appeals  in  the  course  of  tlie  civil  law. 
But  if  I  am  not  mianformed,  the  same  meaning  would  not  be  given  to 
it  in  any  part  of  New  England.  There,  an  appeal  from  one  jury  to 
another  is  familiar  both  in  language  and  practice,  and  is  even  a  matter 
of  course,  until  there  have  been  two  verdicts  on  one  side.  The  word 
*  appellate,'  therefore,  will  not  be  understood  in  tbe  same  sense  in 
New  England,  aa  in  New  York,  which  shows  the  impropriety  of  a 
technical  interpretation  derived  from  the  jurisprudence  of  a  particular 
state.  The  expression,  taken  in  the  abstract,  denotes  nothing  more 
than  the  power  of  one  tribunal  to  review  the  proceedings  of  another, 
either  as  to  the  law,  or  fact,  or  both.  The  mode  of  doing  it  may  depend 
on  ancient  custom,  or  legislative  provision ;  in  a  new  government  it 
must  depend  on  the  latter,  and  may  be  with,  or  without  the  aid  of  a 
jury,  as  may  be  judged  advisable.  If,  therefore,  the  reexamination 
of  a  fact,  once  determined  by  a  jury,  should  in  any  case  be  admitted 
under  the  proposed  constitution,  it  may  be  so  regulated,  as  to  be  done 
by  a  second  jury,  either  by  remanding  the  cause  to  the  court  below 
for  a  second  trial  of  the  fact,  or  by  directing  an  issue  immediately  out 
of  the  supreme  court. 


I  3  Elliot's  SebatM,  ass. 
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§  1765.  "But  it  does  not  follow  that  the  reexamination  of  a  fact, 
once  aacertfuned  by  a  jury,  will  be  permitted  in  the  supreme  court. 
Why  may  it  not  be  said,  with  the  strictest  propriety,  when  a  writ  of 
error  is  brought  Irom  an  inferior  to  a  superior  court  of  law  in  this 
state,  that  the  latter  has  jurisdiction  of  the  &ct,  aa  well  as  the  law  ? 
It  is  true,  it  cannot  institute  a  new  inquiry  concerning  the  fact,  but  it 
takes  cognizance  of  it,  as  it  appears  upon  the  record,  and  pronounces 
the  law  ari^g  upon  it.  This  is  jurisdiction  of  both  fact  and  law ;  nor 
is  it  even  possible  to  separate  them.  Though  the  common  law  courts 
of  this  state  ascertun  disputed  facts  by  a  jury,  yet  they  unquestion- 
ably have  jurisdiction  of  both  fact  and  law ;  and  accordingly,  when 
the  former  is  agreed  in  the  pleadings,  they  have  no  recourse  to  a  jury, 
but  proceed  at  once  to  judgment.  I  contend,  therefore,  on  this 
ground,  that  the  expressions,  'appellate  jurisdiction,  both  as  to  law 
and  fact,'  do  not  necessarily  imply  a  reexamination  in  the  supreme 
court  of  facta  decided  by  juries  in  the  inferior  courts. 

^  1766.  "The  following  train  of  ideas  may  well  be  ima^ned  to 
have  influenced  the  convention  in  relation  to  this  particular  provision. 
The  appellate  jurisdiction  of  the  supreme  court,  it  nay  have  hcen 
argued,  will  extend  to  causes  determinable  in  different  modes,  some  in 
the  course  of  the  common  law,  others  in  the  course  of  the  civil  law. 
In  the  former,  the  revision  of  the  law  only  will  be,  generally  speaking, 
the  proper  province  of  the  supreme  court ;  in  the  latter,  the  reexami- 
nation of  the  fact  is  agreeable  to  usage ;  sad  in  some  cases,  of  which 
prize  causes  are  an  example,  might  he  essential  to  the  preservation  of 
the  public  peace.  It  is  therefore  necessary  that  the  appellate  juris- 
diction should,  in  certiun  cases  extend  in  the  broadest  sense  to  mat^ 
ters  of  fact.  It  will  not  answer  to  make  an  express  exception  of 
cases  which  shall  have  been  originally  tried  by  a  jury,  because  in  the 
courts  of  some  of  the  states  all  camel  are  tried  in  this  mode;  and 
such  an  exception  would  preclude  the  revision  of  matters  of  fact,  as 
well  where  it  might  he  proper,  as  where  it  might  be  improper.  To 
avoid  all  inconveniences,  it  will  he  safest  to  declare  generally,  that  the 
supreme  court  shall  possess  appellate  jurisdiction,  both  as  to  law  and 
fact,  and  that  this  jurisdiction  shall  be  subject  to  such  exceptions  and 
regulations,  as  the  national  legislature  may  prescribe.  This  will  ena- 
ble the  government  to  modify  it  in  such  a  manner,  as  will  best  answer 
the  ends  of  public  justice  and  security. 

§  1767.  "  This  view  of  the  matter,  at  any  rate  puts  it  oat  of  all 
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doabt,  that  the  Buppoaed  (Volition  of  the  trial  by  jnrj,  bj  the  opera- 
tion of  thia  proTision,  is  fallacious  and  nntme.  The  legtsl&ture  of  the 
United  Stat«B  would  certainly  have  full  power  to  provide,  that  in 
appeals  to  the  supreme  court  there  should  be  do  reexamination  of 
facia,  where  they  had  been  tried  in  the  ori^nal  causes  by  juries.  This 
would  certtunly  be  an  authorized  exception ;  but  if,  for  the  reason 
already  intimated  it  should  be  thought  too  extenuve,  it  might  be  quali- 
G«d  with  a  limitation  to  such  causes  only,  as  are  determinable  at  com- 
mon law  in  that  mode  of  trial."  ^ 

§  1768.  These  views,  however  reasonable  they  may  seem  to  con^- 
derate  minds,  did  not  wholly  satisfy  the  popular  opimon ;  and  as  the 
objection  had  a  vast  influence  upon  public  opinion,  and  amendments 
were  proposed  by  various  state  conventions  on  this  subject,  congress  at 
its  first  session,  under  the  guidance  of  the  friends  of  the  constitution, 
proposed  an  amendment,  which  waa  ratified  by  the  people,  and  is  now 
incorporated  into  the  constitution.  It  is  in  these  words :  *'  Id  suits 
at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  a  trial  by  jury  shall  be  preserved.  And  no  fact 
tried  by  a  jury  shall  be  otherwise  reexamined  in  any  coiurt  of  the 
United  States,  than  according  to  the  rules  of  the  common  law."  This 
amendment  completely  struck  down  the  objection ;  and  has  secured 
the  right  of  a  trial  by  jury  in  civil  cases,  in  the  fullest  latitude  of  the 
common  law.^  Ijke  the  other  amendments,  proposed  by  the  same 
congress,  it  .'was  coldly  received  by  the  enemies  of  the  constitution, 
and  was  either  disapproved  by  them,  or  drew  from  them  a  reluctant 
acquiescence.^  It  weakened  the  oppo^tion  by  taking  away  one  of  the 
strongest  points  of  attack  upon  the  constitution.  Still  it  is  a  most 
important  and  .valuable  amendment ;  and  places  upon  the  high  ground 
of  constitutional  right  the  inestimable  privilege  of  a  trial  by  jury  in 
civil  cases,  a  privilege  scarcely  inferior  to  that  in  criminal  cases, 
which  is  conceded  by  all  to  be  essential  to  politicid  aod  civil  liberty.* 


1  The  Federalist,  No.  81.    See  also  The  Federalist,  No.  S3. 

1  Tnckar'a  Black.  Comm-  App.  3S1;  Bawie  Ott  Coiut.  ch.  10,  p.  13S  ;  Bank  of 
V.  Dudlty,  S  Feten's  R.  493,  525. 
'  S  Manhali'g  Life  of  WuhingtoD,  ch.  3,  p.  309,  310. 

*  It  ia  dae  to  the  excellent  statesmen  who  framed  Ihe  constitution,  to  give  ihdr 
reasoiu  for  the  omiauon  of  an;  provision  in  the  constitation,  securing  the  trial  hj  jui; 
ia  drll  euea.    Hie/  wen  not  imeiuible  to  iti  raloe ;  bat  the  divenitf  of  the  iuititit- 
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§  1769.  Upon  ft  very  recent  occasion  the  true  interpretatjon  and 
extent  of  this  amendment  c&me  before  the  supreme  court  for  decision, 


(tons  nf  difl^reot  «late«  on  tbii  inbj«cl  compelled  then  to  Mquicei^  in  learing  it 
eDlir«l7  (o  (he  loiiod  discredoa  of  congreM.  The  Fedenltst,  Ko.  S3,  bas  given  an 
elaborate  piper  to  the  labject,  which  is  tnuumbed  at  large,  as  a  monument  of  adminUe 
raaaoning  and  exalted  patriotiim. 

"  The  objection  to  the  plan  of  the  convention,  which  haa  met  irith  most  sncceai  in 
this  state,  is  relative  to  lit  vxott  of  a  conMi'rutionaf  provision  for  the  trial  bj  jury  in  civil 
eaaes.  The  diiungenuous  form  in  which  this  objection  ii  osnall}'  itated,  haa  bean 
repeatedly  adverted  to  and  exposed ;  bnc  condnnei  to  be  pnmed  in  all  the  mnverMtioiu 
and  writings  of  the  opponenta  of  the  plui.  The  mere  silence  of  the  constitution  in 
regard  to  ci'rtl  caaia,  is  represenled,  w  an  abolition  of  the  trial  by  jary ;  and  the  decl>- 
mationa  to  which  it  has  afforded  a  jiretext,  are  anfullj  calculated  to  induce  a  penuaaiiHi, 
that  this  pratended  abolition  is  complete  and  univenal ;  extending  not  only  to  eveiy 
species  of  civil,  but  even  to  triminal  eaute*.  To  argue  with  respect  to  the  latter,  woald 
be  as  vain  and  fruitless  as  to  attempt  to  demonstrate  any  of  those  propositions,  wludi, 
by  their  own  internal  evidence,  force  cotivictioii,  when  expressed  in  langnaiee  adapted  lo 
convey  their  meaning. 

"  With  regard  to  civil  caoses,  subtleties  almost  too  contemptible  fbr  refntalion  hava 
been  employed  to  counleuance  the  surmise,  that  a  thing,  which  is  only  iM  procided  Jbr, 
ia  entirely  aboliaAed.  Every  man  of  discernment  mnst  at  once  perceive  the  wide  differ 
ence  between  lilmce  and  abatititm.  But,  as  the  inveotors  of  thia  fallacy  have  attempted 
to  support  it  by  certain  Itgal  maxiau  of  interpretation,  which  they  have  perverted  from 
their  tnie  meaning,  it  may  not  be  wholly  nseless  lo  explore  the  ground  they  have 
taken. 

"  The  maxims  on  which  they  rely,  are  of  this  nalme :  'A  specification  of  parttculars 
is  an  exclnsion  of  generala;'  or,  'The  expresaion  of  one  thing  is  die  exclusion  of 
UMther.'  Hence,  say  they,  as  the  constitution  has  eat&blished  the  trial  by  jury  in  crimi- 
nal cases,  and  is  silent  in  reapect  to  civil,  this  silence  is  an  implied  pn^biiion  of  trial 
by  jury,  in  regard  to  the  latter. 

"  The  rules  of  legal  interpretation  are  rules  of  amtmon  lenu,  adopted  by  the  courti  in 
the  construction  of  the  laws.  The  true  teat,  tberetbre,  of  a  jnst  application  of  them,  ii 
its  conformity  to  the  source  from  which  they  are  derived.  This  being  the  case,  let  me 
aak,  if  it  is  consisteitt  with  cummon  sense  to  aappose  that  a  provision  obliging  the  lef^ 
lative  power  to  commit  the  trial  of  criminal  causes  to  juries,  is  a  privation  of  its  right 
to  antliorize  or  permit  that  mode  of  trial  in  other  casesl  Is  it  natural  to  suppose,  that 
a  command  to  do  one  thing  is  a  prohibition  to  the  doing  of  another,  which  there  wa«  a 
prcTions  power  to  do,  and  which  is  not  incompatible  with  the  thing  commanded  to  be 
done  ?  If  such  a  anpposition  would  be  unnatural  and  unieaaonable,  it  cannot  be 
tational  to  maintain  that  an  injunction  of  the  trial  by  jury,  in  certain  cases,  is  an  inter- 
diction of  it  in  othen. 

"A  power  to  constitute  coorta  is  a  power  to  prescribe  the  mode  of  trial ;  and  cohm- 
quently,  if  nothing  was  said  in  the  constitntion  on  the  sutyect  of  juries,  the  legisktore 
would  beat  liberty,either  to  adopt  that  institution,  or  to  let  it  alone.  This  discretion,  in 
r^anl  to  criminal  cauaea,  ia  abridged  by  an  express  injunction ;  but  it  is  left  at  large  in 
relation  lo  civil  canses,  for  the  very  reason  that  there  i*  a  total  silence  on  the  snlQect. 
The  apecification  of  an  obligation  to  try  all  oiminal  caaaes  in  a  particular  mode, 
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in  a  case  from  Louisiana,  where  Hie  question  was,  whether  the  aupreme 
court  could  entertiuu  a  motion  for  a  now  trial,  and  reexamine  the  facta 


exdodes  indeed  tba  obligstion  of  emplojing  the  some  mode  in  dnl  cansM,  but  does 
not  afaridire  lAi  pmotr  of  ihe  legialatnra  to  appoint  that  mode,  if  it  abonld  be  thongbt 
proper  The  preKnc«,  therefore,  that  ihe  nationai  legialanira  would  not  be  at  liber^  to 
rabmit  a]l  Ibe  civil  causei  of  federal  cognmuce  to  tbe  determination  of  jnrioB,  ii  a  pn- 
tenee  dcaiUuM  of  aU  fonndaiion. 

"  From  Ihcae  obeerrations  this  connlnsioD  reenlts,  that  (he  trial  by  jury  in  cirii  casea 
wonld  not  be  aboUebed ;  and  that  the  nse  attempted  to  be  tnade  of  the  maxims  which 
tune  been  qnoted,  ii  contnrj  to  reoion,  and  therefore  inadmissiUe.  Even  if  iheae 
maxima  had  a  precise  technical  senne,  rarreaponding  with  Che  ideas  of  thoH  who  employ 
tbem  upon  the  praaent  occsnion,  wbidi,  however,  ia  not  the  eaae,  they  woald  atill  b« 
inapplicable  to  a  conatitution  of  government-  Jn  relation  to  snch  a  subject,  the  natural 
and  obvtotu  sense  of  iti  provisions,  apart  from  any  technical  rules,  is  tiie  true  criterion 
of  constnction. 

"  Having  now  seen  that  the  maxims  relied  upon  will  not  bear  tbe  nw  made  of  tbem, 
let  us  endeari»'  to  ascertain  their  proper  application.  This  will  be  best  done  b; 
•xamples.  The  plan  of  the  convention  declares  that  tbe  power  of  congrcaa,  or,  in 
other  words,  <^  the  nationai  hgi^aliire,  ahall  extend  to  certain  ennmerated  caaes.  This 
q>9cification  of  particulars  evidently  eiclndea  all  pretension  to  a  general  legielatiTe 
authority;  because  an  affirmative  grant  of  special  powers  wonM  be  abamd,  as  well  as 
OMleBR,  if  a  general  antbority  was  intended. 

"  In  like  manner,  the  antbority  of  the  federal  judicatures  is  declared  by  the  CMudtn- 
tion  to  comprehend  certain  cases  particularly  specified.  The  expression  of  those  cases 
marks  the  prtcise  limits,  beyond  which  the  federal  conrta  cannot  extend  their  jurisdio- 
Uon ;  becauas  the  objects  of  their  cognisance  being  onnmerated,  tbe  specification  would 
be  nugatory,  if  it  did  not  exclude  all  ideas  of  more  extensive  antbority. 

"  These  examples  are  sufficient  to  elucidate  the  maxims,  which  have  been  mentioned, 
and  to  designate  the  manner  in  which  they  should  be  used. 

"From  what  has  been  said,  it  mnst  appear  nnquestionably  tme,  that  trial  by  jury  ia  in 
no  case  aboiiahed  by  Ihe  proposed  constitntion ;  and  it  is  equally  true,  that  in  those  con- 
troversies between  iudividuals,  in  which  the  great  body  of  the  people  ai«  likely  to  be 
interested,  that  institntion  will  remain  precisely  in  tbe  sitnation  in  which  it  is  placed  by 
the  state  constitntions.  The  foundation  of  this  assertion  is,  that  the  national  jndiciary 
will  have  no  cognizance  of  them,  and  of  course  they  will  remido  detenninable,  as  hare- 
tofbre,  by  the  state  courts  only,  and  in  the  manner  which  the  state  constitntiODs  and 
laws  prescribe.  All  land  canses,  except  where  claims  under  Che  grants  of  differeot 
states  come  into  question,  and  all  other  conlToveniea  between  the  citizens  of  the  same 
slate,  unless  where  they  depend  upon  positive  violationa  of  the  articles  of  union,  by  acts 
of  de  aCate  legislatures,  will  belong  exclnsively  to  the  jurisdiction  of  the  state  tribunals- 
Add  to  this,  that  admiralty  causes,  and  almost  all  those,  which  are  of  equity  jnrisdiclioa, 
am  determinable  under  our  own  government,  without  the  Interrentiou  of  a  joiy ;  and 
the  inference  from  Ihe  whole  wfll  be,  that  this  institntioQ  as  it  exislt  with  us  at  present, 
oannot  possibly  be  affected  to  any  great  extent  by  the  proposed  alteration  in  onr  syttam 
tt  government 

"  The  friends  and  adversaries  of  the  plan  of  the  convention,  if  they  agree  in  nothing 
else,  concur  at  least  in  the  valne  Ibey  sM  upon  tha  trial  by  jury  i  or,  if  then  iianydiShr- 
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tried  b;  a  i'^^i  ^^^  being  tho  practice  under  the  local  law,  and  there 
being  an  act  of  congress  authoring  the  coorts  of  the  United  States 


eace  between  tbem,  it  consista  in  Ota  ■■  Ifae  former  regard  it  oa  a  valoable  uf^;aard  to 
liberty ;  tbe  latter  represent  it  ai  the  Teiy  palladinm  of  free  government.  For  mj  own 
part,  Lhe  more  Cbe  operation  of  the  institetion  has  fallen  under  mfobeerration,  the  mom 
reason  I  have  discorered  for  holding  ii  in  hi^  ettliDation ;  and  it  would  be  altogetber 
BnperflnoDB  to  examine  to  what  extent  it  deserves  to  be  esteemed  Dsefnl,  or  essential  in 
a  representative  repnbHc,  or  how  mnch  more  merit  it  may  be  entitled  to,  as  a  defence 
against  tbe  oppressions  of  an  hmeditary  monarch,  ihan  as  a  barrier  to  the  tjrannj  of 
popular  magisiraies  in  a  p<^alar  go'venuuent.  Diieaasiong  of  this  kind  wonld  be  more 
cnrion),  than  beneScial,  as  all  are  latisied  of  the  utililj  of  die  institution,  uid  of  its 
friendly  aspect  to  liberty.  Bnt  I  mast  acknowledge,  that  I  cannot  readily  discern  die 
inseparable  connection  between  Ihs  existence  of  liberty  and  the  trial  by  jury  in  civil 
cases.  Arbitnuy  impeachments,  arbiCnry  methods  of  proeecnling  pretended  offtmcet, 
arbitrary  punishments  npon  arbitrary  convictioiu,  have  ever  appeared  to  me  the  greM 
engines  of  judicial  despotism ;  and  all  these  have  relation  to  criminal  prOceediags.  The 
trial  by  jury  in  criminal  oases,  aided  by  the  hiAeai  corpus  act,  seems  therefore  to  be  alone 
rnncemed  in  the  qnestion.  And  both  of  these  an  provided  for  in  the  moat  ample  man- 
ner in  the  plan  of  (be  convention. 

"  It  bas  been  observed  that  trial  by  jury  is  a  Bsffegnard  against  an  oppressive  oierdM 
of  the  power  of  taxation.    This  observation  deaerves  to  be  canvassed. 

"It  is  evident  that  it  can  have  iki  influence  npon  Ifae  It^ilatore,  in  tegard  to  te 
amomt  of  the  taxes  to  be  Uid,  to  the  abjecti  upon  which  Ibey  are  to  be  imposed,  w  to 
the  nJe  by  which  they  aie  to  be  apportioiied.  If  it  am  have  any  inflnence,  therefore,  it 
most  be  opon  the  mode  of  collection,  and  the  conduct  of  the  oScen  entrusted  with  tbe 
execution  of  the  revenue  laws. 

"  As  to  the  Diode  of  collection  in  this  stale  DQder  onr  own  constitntion,  the  trial  by 
jury  is  in  most  cases  ont  of  use.  Tbe  taxes  are  uanaUy  levied  by  the  more  summary 
proceeding  of  distress  and  sale,  as  in  cases  of  rent.  And  it  is  acknowledged  on  all 
bands  that  Ibis  is  essential  to  tbe  efficecy  of  the  revenue  Uws.  Tbe  dilatory  course  of  a 
trial  at  law  to  recover  the  taxes  imposed  on  individuals,  would  neither  snit  (he  exigenciss 
of  the  public,  nor  promote  tbe  convenience  of  tbe  utisens.  It  would  often  occaucm 
an  acciunolatioii  of  costs  mora  bnithensome  than  the  original  snm  of  the  tax  to  be 

"  And,  M  to  the  conduct  of  the  ofBcen  of  the  tereotie,  tbe  provision  in  favor  of  trial 
by  jnry  in  criminal  casee,  will  affbid  tbe  desired  secun^.  Wilful  abnses  of  a  public 
authority,  to  the  oppieeaion  of  the  subject,  and  eveiy  spedee  of  official  extorliOD,  ore 
offences  against  the  government;  for  which,  the  persons  who  commit  them,  may  be 
indicted  and  paaiahed  according  to  the  clrcurostance  of  tbe  case. 

"The  excellence  of  the  trial  by  jnry  in  civil  caeee  appears  to  depend  on  circumstances 
foreign  to  the  preservuion  of  liberty.  Tbe  strongest  argament  in  ita  bvor  is,  that  it  is 
a  security  agiunst  cormptian.  As  there  is  always  more  time  and  better  ^portonity  to 
tamper  with  a  standing  body  of  magiatiales,  than  with  a  jury  summoned  for  the  occ*- 
•ion,  there  is  room  to  suppose  that  a  corrupt  influence  wonld  more  nuity  find  its  way  to 
the  fonnor  than  to  lbs  latter.  Tbe  force  of  this  copsidetation  is,  however,  diminiabed 
by  others.  The  sheriff,  who  ia  the  summonv  of  ordiiuuy  juriea,  and  tbe  clerks  of 
eoBTta,  who  have  Ibe  nomination  of  special  jnriet,  an  themselret  standing  offioen,  and. 
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in  Loaisiana  to  adopt  the  local  practice,  -with  certain  limitatio&B.    The 
supreme  court  held,  that  no  authority  was  ^ren  hj  the  act  to  reex- 


acting  individnallj,  maj  be  inpposed  more  accessible  to  the  tonch  of  corruption  than 
the  jnilgtii,  who  an  a  coUective  bodf.  It  is  not  diSicalt  to  see,  that  it  wonld  be  ia  the 
power  or  those  officers  to  select  jnron,  who  wonld  serve  the  parpose  of  the  party  aa 
well  as  a  corrupted  bench.  In  the  neit  place,  it  may  he  fairly  supposed  that  ther* 
would  be  loss  diffiraltj  in  gaining  some  of  tirn  jnron  promiscuonsly  taken  from  the 
public  mass,  thua  in  gaining  men  who  had  been  chosen  bj  the  govermnent  for  their 
probity  and  good  character.  But,  making  every  deduction  for  these  conaidentions,  the 
trial  by  jury  must  still  be  a  valuable  check  upon  corruplion.  It  greaily  mnltiplics  ihe 
impedimenta  to  its  snccesi.  Ai  matters  now  stand,  it  would  be  necessaiy  to  corrupt 
both  court  and  jury;  for  where  the  jury  have  gone  evidently  wrong,  the  court  will 
generally  grant  a  new  trial ;  and  it  wonM  be,  in  most  cases,  of  Utile  nse  to  practise 
upon  (he  jury,  unless  the  court  could  be  likewise  gained.  Here,  then,  is  a  double  ieca- 
rity ;  and  it  will  readily  be  perceived,  that  this  complicated  agency  tends  to  preserve  the 
purity  of  both  inatications.  By  increasing  the  obstacles  to  euccess,  it  discoumges 
BItempti  to  seduce  the  iotegrity  of  either.  The  temptations  to  prostitution,  which  the 
judges  might  have  to  aannount,  must  certainly  be  much  fewer,  while  the  coupemtion  of 
a  jury  is  necessary,  than  Chej  might  be  if  they  had  themselves  Che  exclusive  determiua- 
tion  of  all  cnuses. 

"  NoCwJthsunding,  therefore,  the  donbts  I  have  expressed  as  to  the  taetitialiiy  of  trial 
hy  jury  in  civil  suits  to  liberty,  I  admit  that  it  is,  in  most  cases,  under  proper  rcgnla- 
tions,  an  excellent  method  of  detcrmiDing  qnealiona  of  property;  and  that  on  this 
account  alone  it  wonld  be  entitled  to  a  constimtional  provision  in  its  favor,  if  it  were 
possible  lo  lix  with  accuracy  the  limlta  within  wliich  it  ought  to  be  comprehended. 
This,  however,  ia,  in  its  own  nature,  an  a^ir  of  much  difficulty ;  and  men,  not  blinded 
by  enthnais^m,  moat  be  sensible,  that  in  a  federal  government,  which  is  a  composition  of 
societies,  whose  ideas  and  institntiona  in  relation  lo  the  matter  materiallv  vary  from 
each  other,  tbe  difficulty  most  be  not  a  little  augmented.  For  my  own  part,  al  every 
new  view  I  take  of  the  subject,  I  became  more  convinced  of  the  reality  of  the  obstacles, 
which,  we  are  authorilatively  infonned,  prevented  the  insertion  of  a  provision  on  this 
head  in  the  plan  of  the  convention. 

"  The  great  difference  between  the  limits  of  the  jury  trial  in  different  stales,  is  not 
generallj  understood.  And,  as  it  must  have  considerable  inflnence  on  the  sentence  we 
ought  lo  pass  upon  the  omission  complained  of,  in  regard  (o  this  point,  an  explanation 
of  it  is  nece.'^sary.  In  this  state,  our  judicial  establishments  resemble  more  nesrly,  than 
in  any  other,  those  of  Great  Britain.  We  have  courts  of  common  law,  courts  of  pro- 
bales,  (analogous,  in  certain  matten,  to  the  spiritual  courts  iu  England,)  a  court  ol 
admiralty,  and  a  court  of  chancery.  In  the  courts  of  common  law  only  ilio  trial  hy 
jury  prevails,  and  this  with  some  exceptions.  Jn  all  the  Others,  a  single  judge  presides, 
and  proceeds,  in  general,  either  according  lo  the  course  of  the  canon,  or  civil  law,  with- 
out the  aid  of  a  jury.  In  New  Jersey  there  is  a  court  of  chancery,  which  proceeds  like 
ours,  but  neither  conrta  of  admiral^,  nor  of  prol>a(es,  in  the  sense  in  which  these  last 
are  established  wiib  ns.  In  that  state,  tiie  courts  of  common  law  have  Ihe  cognizance  of 
those  causes  which  with  us  are  determinate  in  the  courts  of  admiralty  and  of  probates, 
and,  of  course,  the  jury  trial  is  more  extensive  in  New  Jersey  than  in  New  York.  In 
Pennsylvania  this  is,  perhqii,  still  more  the  gmo  ;  for  there  is  no  court  <^  duinceiy  is 
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amiae  the  facts ;  and  if  it  had  been,  an  opinion  was  intimated  of  the 
mo9t  Berioua  doubts  of  itB  constitutionality.     On  that  occasion  the 


that  state,  and  ita  common  law  conrti  ha»e  eqnity  jnrudiction.  It  hag  a  court  of  admi- 
ralty, but  none  of  probates,  at  leaat  oa  the  plan  of  onn.  Delaware  bu,  in  theie 
respects,  imitated  Pennajlvania,  Maryland  approaclie*  more  nearly  lo  New  Yort,  ai 
doe*  also  Virginia,  exoepl  tbat  the  latter  has  a  plurality  of  cbanMllon.  North  Carolina 
bears  most  affinity  to  Feansylvaoia ;  South  Carolina  to  Virginia.  I  believe,  however, 
that  in  some  of  those  slates,  which  have  distinct  courts  of  admiralty,  the  catises  depend- 
ing in  them  are  triable  by  juries,  la  Qeorgia  there  are  none  bat  comtaon  law  courts, 
and  an  appeal,  of  course,  lies  from  the  verdict  of  one  jury  to  another,  which  is  called  ■ 
special  jury,  and  for  which  a  particular  mode  of  appointment  is  marked  out.  In  Con- 
necticut they  have  no  distiact  courts,  either  of  chancery  or  of  admiralty,  and  their  conrti 
of  probates  have  no  jurisdiction  of  causes.  Tbeir  common  law  courts  have  admiralty, 
and,  to  a  certain  extent,  equity  jurisdiction.  In  cases  of  importance,  their  general 
assembly  is  the  only  court  of  chancery.  In  Connecticut,  therefore,  the  trial  by  jury 
extends  in  practkt  further  than  in  any  other  state  yet  mentioned.  Rhode  Island  is,  I 
believe,  in  this  particular,  pret^  much  in  the  situation  of  ConnecticuL  Massachusetts 
and  New  Hampsiiire.  in  regard  lo  the  blending  of  lav,  equity,  and  admiralty  jurisdic- 
tions, are  in  a  similar  p'redicsmcal.  In  the  four  eastern  states,  the  trial  by  jury  not 
only  stands  upon  a  broader  foundation  than  in  the  other  states,  but  it  is  attended  with 
a  peculiarity  unknown,  in  in  fuU  estent,  to  any  of  them.  There  is  an  appeal,  of  count, 
from  one  jury  to  another,  till  there  have  been  two  verdicta  out  of  three  on  one  side. 

"  From  this  sketch  it  appears  that  there  is  a  material  diversity,  as  well  in  the  modifi- 
cation at  in  the  extent  of  the  institution  of  trial  by  jury  in  civil  coses,  in  the  several 
states ;  and,  from  this  fact,  these  obvious  reflections  flow :  firvt,  that  no  general  rule 
could  have  been  Axed  upon  by  the  convention,  which  would  have  corresponded  with 
the  circumstances  of  all  the  stales ;  and,  secondly,  that  more,  or  at  least  as  mncb,  might 
have  been  haiaided  by  taking  the  syalem  of  any  one  state  for  a  standard,  as  by  omitting 
a  provision  aliogelber,  and  leaving  the  matter,  as  has  been  done,  to  legislative  regulation. 
"  The  propositions,  which  have  been  made  flir  supplying  the  omission,  have  rather 
served  to  illustrate  than  to  obviate  the  difflcolty  of  the  thing.  The  minority  of  Penn- 
sylvania have  proposed  this  mode  of  expression  for  the  purpose :  '  Trial  by  jury  shall 
be  as  heretofore  ; '  and  this,  I  maintain,  would  he  inapplicable  and  indelerminate.  The 
United  iStatcs,  in  their  collective  capacity,  are  the  object  to  which  all  gencrul  proviaiona 
in  the  constitnlion  most  be  understood  to  refer.  Now,  it  is  evident  tlul,  though  trial  by 
jury,  with  various  limitations,  is  known  in  each  aiaie  individually,  yet  in  the  United 
Slates,  a>  mch,  it  is,  strictly  speaking,  unknown  i  becatise  the  present  federal  government 
has  no  judiciary  power  whatever ;  and,  consequently,  there  is  no  antecedent  establish- 
ment to  which  the  term  '  heretofbte'  could  properly  relate.  It  would,  ther^ore,  be  des- 
titute of  precise  meaning,  and  inoperative  from  its  uncertainty. 

"  As,  on  the  one  hand,  the  form  of  the  provision  wonld  not  ftalfil  the  intent  of  in 
proposers,  so,  on  the  other,  if  I  apprehend  that  intent  rightly,  it  would  be  in  itself 
inexpedient.  I  presume  it  to  be,  that  causes  in  the  federal  courts  sliould  he  tried  by 
jory,  if,  in  the  state  where  tlw  courts  sat,  that  mode  of  trial  would  obtain  in  a  similai 
can  in  the  state  conrta  -,  that  is  to  say,  admiralty  causes  should  be  tried  in  Connecticut 
by  a  jury,  in  New  York  without  one.  The  capricious  operation  of  so  disaimilar  a 
»«thod  of  trial  in  the  same  cases,  under  the  same  govenunent,  is  of  itself  aoffident  to 
VOL.  II.  44 
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court  Bfud :  "  The  ^al  by  jury  is  justly  dear  to  the  American  peo- 
ple.   It  has  always  been  an  object  of  deep  intereet  and  solicitude, 


iiidi*poM'e*«i7  well-r^nlatedjndgmenttowwdiit.  Whedier  dte  nuM  sbODld  be  tried 
with  or  withoat  a,  jary,  would  depend,  in  •  great  number  of  caieg,  on  the  accidental  dta- 
Bdon  of  the  coon  and  partieii. 

"  Bnt  thii  is  not,  in  my  estimation,  tbe  greateat  olijectioii.  I  feel  a  deep  and  delibe- 
rate ronTiction,  that  ifaere  are  manj  cbms  in  vbich  the  trial  bj  jnrj  ia  an  ineligible  one. 
I  think  it  so  particolarij  in  suits  which  concern  the  pnblic  peace  with  foreign  nations ; 
tiiat  is,  in  moat  cjwes,  wtere  the  qneation  tnma  whollj  on  the  lawa  of  naiJoiu.  Of  this 
oatnre,  among  othen,  are  all  prize  csnaea.  Jnriea  cannot  be  aappoeed  competent  to 
inTeatigations,  that  require  a  thotungb  knowledge  of  the  laws  and  naages  of  nations; 
and  they  will  aometiwea  be  nnder  the  inflnence  of  imprea^oaa,  which  will  not  anif^ 
them  to  pay  snfficient  regard  to  those  Tonaidcrations  of  pnblic  policj,  which  ooght  to 
guide  their  inqairiea.  There  would,  of  coarse,  be  alwaj^  danger  that  the  rights  of  other 
natioDS  might  be  infHnged  by  Aeir  decialons,  ao  as  to  affbid  occasions  of  reprisal  and 
war.  Though  the  true  proTince  of  jnriea  be  to  determine  matlera  of  fact,  ret,  in  most 
cases,  legal  conaeqaences  are  complicated  with  fkct  in  each  a  manner,  as  to  render  a  aepa- 
ralion  impracticable. 

"  It  will  add  great  weight  to  thla  remark.  In  i«Ulion  to  ptiie  causes,  to  mention,  that 
the  method  of  detcrmiDing  them  has  been  thought  worthy  of  particular  icgnlaiion,  in 
rarfama  treaties  between  different  powers  of  Europe,  and  that,  puraaant  to  sncb  treaties, 
thej  are  determinable  in  Orent  Briton,  in  the  last  resort,  befbre  the  king  himself  in  his 
privy  council,  where  the  fkct  as  well  m  tbe  law  tindergoea  a  reexamination.  This  alone 
demonslistei  tbe  Impolicy  of  inserditg  a  fbndamental  proTision  in  the  constitDtioii, 
which  wonld  make  the  Male  systems  a  standard  for  the  national  gorennnent  in  the  arti- 
cle nnder  eonaideration,  and  the  danger  of  enciunbering  the  goTcrnment  with  any  coutti- 
tatioaal  provisions,  the  janpriety  <rf  which  la  not  indispntable. 

"  Hy  convictiona  are  eqnally  strong,  that  great  adTsntsgea  result  fnim  the  separation 
of  die  equity  from  tbe  law  jurisdiction;  and  that  the  causes  which  belong  to  tbe  former 
would  be  improperiy  committed  to  jndes.  The  great  and  primary  nae  of  a  court  of 
equity  is,  to  give  relief  tn  txtraordinary  crut»,  which  are  exrejitumt  to  general  rdes.  To 
unite  the  jurisdiction  of  such  cases  with  the  ordinary  juriadiction,  must  have  a  tendency 
to  unsettle  the  general  niles,  and  to  snbject  every  case  that  arises  to  a  ipaaat  determina- 
tion ;  while  a  separation  between  the  jurisdictions  has  the  contrary  efl^t  of  tendering 
one  a  sentinel  over  the  oAer,  and  of  keeinng  each  withva  the  expedient  limits.  Be- 
sidea  this,  the  cireamatanceB  that  conatitnte  casea  proper  for  courts  of  equity,  are,  in 
many  Inntancea,  so  nice  and  intricate,  that  they  are  incompatthle  with  the  geniua  of 
trials  hy  jury.  They  require  often  snch  long  and  critical  inveatigBtian,  aa  would  be 
impracticable  to  men  called  occaidonally  from  their  occupations,  and  obliged  to  decldft 
before  they  were  permitted  to  tetam  to  them.  The  aimplici^  and  expedition,  whicfa 
form  the  diatinguiahing  charaetera  of  this  mode  of  trial,  reqiiire,  that  the  matter  to  bo 
dedded  should  be  reduced  to  aome  single  and  obvious  point ;  while  the  litigatioas,  nsui 
in  chancery,  frequently  comprehend  a  long  o«in  of  minnts  and  independent  particnlan. 
"  It  is  true,  that  the  separation  of  the  eqnity  fkim  the  legal  jurisdiction  is  peculiar  to 
die  English  system  of  jurispradence ;  tbe  model,  which  has  been  fidlowed  in  aevend  of 
the  Blatea.  But  it  is  equally  true,  that  the  trial  by  jury  has  been  unknown  in  everj 
imtooce,  in  ^ikh  Ibey  hava  been  united.    And  the  separation  ia  essential  to  tbe  pr^- 


,.  Google 


CH.  XXXTm.]  JUDICIART  —  JCEIBDICTIOIT.  519 

and  every  CDcroachment  upon  it  haa  been  watched  with  great  jeal- 
owy.    Tii&  right  to  each  a  trial  is,  it  is  believed,  incorporated  into 


servahon  of  that  JnatitDtion  in  iu  priitiiM  parity.  The  nature  of  a  court  of  equity  will 
Tiadily  permit  ibe  e>ten«ioii  of  iu  jnriBdiction  to  matten  of  lav ;  bat  it  ii  not  a  liule 
io  be  Buspecled,  that  tha  attempt  to  extend  tbe  jurisdiction  of  the  courts  of  lair  to  mat- 
ters of  equity,  vill  not  only  be  nnproduetiTe  of  the  adraiitagea,  which  may  be  derired 
IVom  codtCs  of  chancery  on  the  plan  upon  which  tbey  are  established  in  this  slate,  hut 
will  tend  g;radaa!ly  to  change  the  aatnre  of  the  courts  of  law,  and  to  undermine  the  trial 
by  jnry,  by  introdndng  questions  too  complicated  for  •  decision  in  that  mode. 

"  These  appear  to  be  conclusive  reasons  against  incorporating  the  systems  of  all  Ae 
atatEs,  in  the  formation  of  the  national  judiciary,  aceording  to  what  may  be  conjectured 
to  hara  been  the  intent  of  the  Feuusylrania  minority.  Let  ns  now  examine,  how  ftr 
the  proposition  of  Hassachnsetti  is  calculated  to  remedy  Ae  supposed  debet. 

"It  is  in  this  fbrm:  'la  dnl  actions  between  dtiiens  of  different  states,  erery  isane  of 
&ct,  arising  in  adioiu  at  commpii  baa,  may  be  tried  by  a  jnry,  If  the  parties,  or  talher  of 
them,  request  it,' 

"  This,  at  best,  is  a  proposition  confined  to  one  desoiption  of  causes  ;  and  the  infhs 
ence  is  Bur,  either  that  tlie  Massachusetts  conventiDn  considered  that,  as  the  only  clafs 
of  ftdeisl  cuBSei,*  in  which  the  trial  by  jury  would  be  proper ;  or,  that,  if  desirous  of  a 
more  eztaniiTe  prorision,  they  found  it  impracticable  to  dsTise  one,  which  would  properiy 
answer  the  end.  If  the  fint,  the  omission  of  a  relation,  respecting  so  partial  an  oliject, 
can  nerer  be  considered,  as  a  mMerial  imperfection  in  the  system-  If  the  last,  it  affords 
a  strong  corroboration  of  the  extreme  difficulty  of  the  thing. 

"But  this  is  not  all.  IT  we  adrert  to  the  obserrations  already  nude  lespeding  fte 
courts,  that  SDluiat  in  the  several  statea  of  the  tmlon,  and  the  different  powers  exerdsed 
by  tliem,  it  will  appear,  that  there  an  no  expressions  more  ragne  and  indelormlnale 
than  those,  which  have  been  employed  to  diaracterise  that  species  of  causes,  whMi  it  b 
intended  shall  be  entitled  to  a  trial  by  jury.  In  this  state,  the  boundaries  between  actiona 
at  common  law,  and  actions  of  eqoiuhle  jnrladiction,  an  ascertained  in  conftmaity  to 
the  mien,  which  prevail  in  England  npon  that  subject.  Id  many  of  the  other  stales,  the 
bonnduries  are  less  predas.  In  some  of  them  avery  cause  is  10  be  tried  In  a  court  of 
common  law;  uid  upon  that  fbundation  every  action  may  be  considered,  ai  on  action  at 
common  law,  to  be  determined  by  a  jury,  if  the  parties,  or  either  of  Aem,  choose  it 
Hence,  the  same  irregularity  and  confnaion  wonid  ba  introduced  by  a  compliance  with 
tilis  propoeition,  that  I  have  already  noticed,  as  t««ulting  from  the  rc^inlation  propoced 
by  the  Fennsylvuiia  minority.  In  one  stale  a  cause  would  receive  its  determination 
Amn  a  jury,  if  the  parties  or  either  of  them,  requested  it ;  but  in  another  slate,  a  caose 
exactly  similar  to  the  other  must  be  dedded  without  the  intervention  of  a  juiy,  because 
the  stale  tribunals  varied,  as  to  common  lawjnriediction. 

"  It  is  obvious,  ihenfore,  that  the  Hastachusetts  pnjpoaitloB  cannot  operate,  as  a  gen- 
eral regulation,  until  tome  uniform  plan,  with  respect  to  the  Umits  of  common  law  and 
equitable  jurisdictions,  shall  be  adopted  by  the  diffiirent  stales.  To  devise  a  plan  of  that 
kind  is  a  task  arduous  in  itself,  and  which  it  would  reqatra  much  time  and  reflection  to 
matura.  It  would  ha  extramely  difficult,  if  not  impossible,  to  suggeat  any  general  regu- 
lation, that  would  be  acceptable  to  all  the  ilatee  in  the  union,  or  that  would  perActiy 
qoadrate  with  the  several  stale  institulloni. 

"It  May  be  asked,  vrtiy  oonM  DotareftieMe  hav«  been  made  to  the  oomtitntion  of 
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and  secured  in  every  state  constitution  in  the  .union  ;  and  it  is  fomid 
in  the  constitution  of  Louisiana.     One  of  the  strongest  objections, 


this  ante,  talcing  that,  which  U  allowed  hj  mc  to  he  a  good  one,  as  a  standard  far  the 
United  States  ?  1  answer,  that  it  is  not  very  probable  the  other  Btatei  should  entertain 
the  same  opinion  of  our  institutions,  which  we  do  oarselvea.  It  is  natural  lo  suppose, 
that  the  J  are  more  attached  to  their  own,  and  that  eai^h  wouhi  (tmggle  fbr  the  prefereace. 
If  the  plan  of  laking  one  etata,  u  a  model  fot  the  whole,  had  beea  thought  of  in  the 
conTention,  it  is  to  be  preeamed,  that  (be  adoption  of  it  in  that  hoiy  would  hara  been 
rendered  difficult  bj  the  predilection  of  each  representation  in  bvor  of  its  own  govern- 
ment i  and  it  must  be  uncertain,  which  of  the  siaiee  would  hare  been  taken  a»  the 
model.  It  has  been  shown  that  manj  of  them  would  bo  improper  ones.  And  I  leave 
it  to  conjectnre,  whether,  under  all  circumstances,  it  is  most  likelj,  that  New  York,  or 
some  other  stale,  would  have  been  preferred.  Bat  admit,  that  a  judidoos  selection  could 
have  been  effected  in  the  convention,  still  there  would  have  been  great  danger  of  jealousy 
and  disguat  in  the  other  stales,  at  the  parlialit;  which  bad  been  shown  to  the  instiiutione 
of  one.  Tbe  enemies  of  the  plan  would  have  beei)  famished  with  a  fine  pretext  for 
taiaing  a  host  of  local  prejudices  against  it,  which  perhaps  might  have  hazarded,  in  no 
iocODsidcrable  degree,  ita  final  establishment. 

"  To  avoid  the  embarrassments  of  a  defnition  of  the  cases,  which  the  trial  hj  jnrj 
onght  lo  embrace,  it  is  sometimes  suggested  by  men  of  enthusiaatic  tempois,  that  a  pro- 
vision mi^t  have  been  inserted  for  estahlisbing  it  in  all  cases  whatsoever.  For  this,  I 
believe,  no  precedent  is  to  be  (band  in  any  member  of  the  union;  and  the  consideratioDB 
which  hare  been  stated  in  discussing  the  proposition  of  the  minority  of  Pennsylvania, 
mnst  satisfy  every  sober  mind,  that  the  establishment  of  the  trial  by  JIU7  in  aU  cases 
would  have  been  an  unpardonable  error  in  tbe  plan. 

"  In  short,  the  more  it  is  conudeted,  the  more  arduous  will  appear  the  task  <rf  fashion- 
ing a  provision  in  such  a  fbrm,  as  not  lo  express  too  little  to  answer  the  purpose,  or  loo 
mnch  10  be  advisable ;  or  which  might  not  have  opened  other  sources  of  oppOMlion  to 
the  great  and  essential  object  of  introducing  a  firm  national  government. 

"  I  cBuDOt  but  persuade  myself,  00  tbe  other  hand,  that  the  different  lights  in  which 
tbe  subject  has  been  placed  in  tbe  course  of  these  observations,  will  go  far  towarda 
removing  in  candid  minds  the  apprehensions  they  may  have  entertained  on  the  point. 
They  have  tended  to  show,  that  the  security  of  liberty  is  materially  concerned  only  in 
Ibe  trial  by  jury  in  criniinal  cases,  which  is  provided  fbr  in  the  most  ample  manner  in 
the  plan  of  the  convention ;  that,  even  in  far  the  greatest  proportitm  of  civil  cases,  Ihoae 
in  which  the  great  body  of  the  community  is  interested,  that  mode  of  trial  will  remai> 
in  full  force,  as  established  in  the  state  constitutions,  untouched  and  unaffected  by  the 
plan  of  tbe  convention;  that  it  is  in  no  case  abolished  by  that  plan;  and  that  there  are 
great,  if  not  insurmountable  difficulties  in  the  way  of  making  any  precise  and  pn^Mr 
provision  for  it,  in  the  constitution  for  the  United  States. 

"  Tbe  best  judges  of  the  matter  will  be  the  least  aniions  for  a  constitotional  establish- 
ment of  the  trial  by  jury  in  civil  cases,  and  will  be  the  most  ready  10  admit,  that  the 
changes,  which  are  continaollj  happening  ia  the  affairs  of  society,  may  render  a  diffisrent 
mode  of  determining  qoestioas  of  property  preferable  in  many  cases,  in  which  that  mode 
of  trial  now  prevails.  For  my  own  part,  I  acknowledge  myself  to  be  convinced,  that 
even  in  this  state  it  might  be  advantageously  extended  to  some  cases,  to  which  it  doe* 
not  at  preaent  ^ply,  and  might  as  advantageonsl;  be  atffidged  in  others.  It  is  conceded 
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originally  taken  against  the  constitution  of  the  United  States,  vas  the 
want  of  an  express  provi^OD  securing  the  right  of  trial  by  jury  in  civil 
oases.  As  soon  as  the  constitution  was  adopted,  this  right  was  secured 
by  the  seventh  amendment  of  the  constitution  proposed  by  congress  ; 
which  received  an  assent  of  the  people  so  general,  as  to  establish  its 
importance  as  a  fundamental  guarantee  of  the  rights  and  liberties  of 
the  people.  This  amendment  declares,  that  "in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jnry  shall  be  preserved ;  and  no  fact,  once  tried  by  a  jury, 
shall  be  otherwise  reexamined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law."  At  this  time  there  were 
no  states  in  the  union,  the  ba^  of  whose  jurisprudence  was  not  essen- 
tially that  of  the  common  law  in  its  widest  meaning ;  and  probably  no 
states  were  contemplated,  in  which  it  would  not  exist.  The  phrase, 
'common  law,'  found  in  this  clause,  b  used  in  contradistinction  to 
eqiuty,  and  admiralty,  and  maritime  jurisprudence.     The  constitution 


bj  ill  reuoiMble  men,  that  it  onght  not  to  obtain  in  all  cmm.  The  examplci  of  inno- 
vaEioni,  which  contract  it«  ancient  limits,  u  well  in  these  itates  aa  in  Great  Britain, 
afford  a  atroug  preeomption,  that  iti  former  extent  hai  been  fonnd  inninTenient ;  and 
give  room  to  inppose,  that  futare  experience  may  discofer  the  propriety  and  atilitj  of 
other  exceptionB.  I  suspect  it  to  be  imposaible  in  the  nature  of  the  thing  to  fix  the 
Mlutarj  point,  at  which  the  operation  of  the  initiinlion  onght  to  atop  j  and  this  is  with 
me  a  strong  argument  for  tearing  the  matter  to  the  discretion  of  the  UgisUtnre. 

"  This  is  now  clearlj  nndentood  to  be  the  case  in  Great  Britain,  and  it  is  eqaally  to 
in  the  state  of  Connecticut.  And  yet  it  ma;  be  safely  affirmed,  that  more  nnmeiotu 
encroachments  have  been  made  npon  the  trial  bj  jnry  in  this  state  since  the  reTolntiMi, 
thoagh  provided  for  by  a  poaitive  article  of  oar  constitntion,  than  has  happened  in  the 
game  time  either  in  Connecticut,  or  Great  Britain.  It  maybe  added,  that  these  encroach- 
ments have  genersUy  originated  with  the  men  who  endearor  to  persoade  the  people, 
ibey  are  the  warmeet  dcfenden  of  popular  liberty,  bat  who  bare  rarely  soAred  constitu- 
tional obatades  to  arrest  them  in  a  farorite  career.  The  truth  is,  that  the  general  genius 
of  a  goTemment  is  all  that  can  be  substantially  relied  upon  for  pemanrait  effecia.  Par- 
ticnlar  prorisions,  though  not  altogether  useless,  have  far  less  lirtne  and  efficacy  than 
are  commonly  ascribed  to  them  ;  and  the  want  of  them  will  neTer  be  with  men  of  sound 
discernment  a  dedsire  objectioa  to  any  plan,  which  exhibitt  the  leading  characters  of  ■ 
good  goTemment. 

"  It  certainly  sound)  not  a  little  hanh  and  extraordinary  to  affirm,  that  there  is  ao 
teeurity  for  liberty  in  a  fkinstltntion,  which  expressly  establisbea  a  trial  by  jnry  in  crlmi- 
■al  caaea,  bMauae  it  Acs  not  do  it  in  diil  also ;  while  it  is  a  notorious  bet,  that  Cos- 
necticnt,  which  has  been  always  n^aided,  as  the  most  popular  state  in  the  union,  can 
boast  of  no  constitaiional  provision  fbr  either."  The  Federalist,  No.  S3.  See  also 
2  Elliot's  Debates,  346,  380  to  410 -,  Id.  413  to  437  j  3  Elliot's  Debates,  131, 13S,  137, 
141,153;  Id.  SSa,  384,301,309. 
44* 
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had  declared,  in  the  third  article, '  that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity^  arising  under  this  constitution,  the  lairs 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made  under 
their  authority,'  &c.,  and  'to  all  cases  of  admiralty  and  maritime 
jurisdiction.' '  It  is  weU  known,  that  in  civil  causes,  in  courts  of 
equity  and  admiralty,  juries  do  not  intervene ;  and  that  courts  of 
equity  use  the  trial  by  jury  only  in  extraordinary  cases  to  inform  the 
conscience  of  the  court.  When,  therefore,  we  find,  that  the  amend- 
ment requires,  that  the  right  of  trial  by  jury  shaU  be  preserved  in 
suits  at  common  law,  the  natural  concluuon  is,  that  this  distinction 
waa  present  to  the  minds  of  the  framera  of  the  amendment.  By 
common  law  they  meant,  what  the  constitutjon  denominated  in  the 
third  article  '  law ;  *  not  merely  stuta,  which  the  common  law  recognized 
among  its  old  and  settled  proceedings,  but  suits,  in  which  le^al  rights 
were  to  be  ascertEuned  and  determined,  in  contradistinction  to  those, 
in  which  equitable  rights  alone  were  recognized,  and  equitable  reme- 
dies were  administered  ;  or  in  which,  as  in  the  admiralty,  a  mixture  of 
public  law,  and  of  maritime  law  and  equity,  was  often  found  in  the 
same  suit.  Probably  there  were  few,  if  any,  states  in  the  union,  in 
which  some  new  legal  remedies  differing  from  the  old  common  law 
forms  were  not  in  use  ;  but  in  which,  however,  the  trial  by  jury  inter- 
vened, and  the  general  regulations  in  other  respects  were  according  to 
the  course  of  the  common  law.  Proceedings  in  cases  of  partition,  and 
of  foreign  and  domestic  attachment,  might  be  cited,  as  examples  vari- 
ously adopted,  and  modified.  In  a  just  sense,  the  amendment  then 
may  well  be  constmied  to  embrace  all  suits,  which  are  not  of  equity 
and  admiral^  jurisdiction,  whatever  may  be  the  pecuUar  form  which 
they  may  assume  to  settle  legal  rights.  And  congress  seem  to  have 
acted  with  reference  to  this  ezporation  in  the  judiciary  act  of  1789, 
ch.  20,  (wluch  was  contemporaneous  with  the  proposal  of  this  amend- 
ment ;)  for  in  the  ninth  section  it  is  provided,  that  'the  trial  of  issues 
in  fact  in  the  district  courts  in  all  causes,  except  civil  causes  of  admi- 
ralty and  maritime  juriidiction,  shall  be  by  jury ; '  and  in  the  twelfth 
section  it  is  provided,  that '  the  trial  of  issues  in  fact  in  the  circuit 
courts  shall  in  all  suits,  except  those  of  equity,  and  of  admiralty  and 
e  jurisdiction,  be  by  jury.'     And  agiuu,  in  the  thirteenUi 
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aeolioD,  it  U  provided,  that  'the  trial  of  issues  in  fact  in  the  tupreme 
court,  in  all  actions  at  late  against  citjzeos  of  the  United  States,  shall 
be  bj  jury,' 

^  1770.  "  But  the  other  clause  of  the  amendment  is  still  more 
importwt ;  and  ^re  read  it  as  s,  substantial  and  independent  clause. 
'  No  fact  tried  by  a  jury  shall  be  otherwise  reexaminable,  in  any  court 
of  the  United  States,  than  according  to  the  rules  of  common  law.' 
This  is  a  prohibition  to  the  courts  of  the  United  States  to  reexamine 
any  facts  tried  by  a  jury  in  any  other  manner.  The  only  modes, 
known  to  the  common  law,  to  reexamine  such  facts,  are  the  granting 
of  a  new  trial  by  the  court,  where  the  issue  waa  tried,  or  to  which  the 
record  was  properly  returnable  ;  or  the  award  of  a  venire  facias  de 
novo  by  an  appellate  court,  for  some  error  of  law,  which  intervened  in 
the  proceedings.  The  judiciary  act  of  1789,  ch.  20,  §  17,  has  given 
to  all  the  courts  of  the  United  States  '  power  to  grant  new  trials  in 
cases,  where  there  has  been  a  trial  by  jury,  for  reasons,  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law.'  And  the  appel- 
late jurisdiction  has  also  been  amply  given  by  the  same  act  (^  22, 24,) 
to  this  court,  to  redress  errors  of  law ;  and  for  such  errors  to  award  a 
new  trial  in  suits  at  law,  which  have  been  tried  by  a  jury. 

§  1771.  "  Was  it  the  intention  of  congress,  by  the  general  language 
of  the  act  of  1824,  to  alter  the  appellate  juriBdiction  of  this  court, 
and  to  confer  on  it  the  power  of  granting  a  new  trial  by  a  reexamina- 
tion of  the  facts  tried  by  the  jury  ?  to  enable  it,  after  trial  by  jury, 
to  do  that  in  respect  to  the  courts  of  the  United  States,  sitting  in 
Louisiana,  which  is  denied  to  such  courts,  sitting  in  a)!  the  other  states 
in  the  union  ?  We  think  not.  No  general  words,  purporting  only  to 
regulate  the  practice  of  a  particular  court,  to  conform  its  modes  of 
proceeding  to  those  prescribed  by  the  state  to  its  own  courts,  ought, 
in  our  judgment,  to  receive  an  interpretation,  which  would  create  so 
important  an  alteration  in  the  laws  of  the  United  States,  securing  the 
trial  by  jury.  Especially  ought  it  not  to  receive  such  an  interpreta. 
tion,  when  there  is  a  power  given  to  the  inferior  court  itself  to  prevent 
any  discrepancy  between  the  state  laws,  and  the  laws  of  the  United 
States ;  so  that  it  would  be  left  to  its  sole  discretion  to  supersede,  or  to 
give  conclusive  effect  in  the  appellate  court  to  the  verdict  of  the  jury. 
§  1772.  "  If,  indeed,  the  constructioa  contended  for  at  the  bar 
were  to  be  ^ven  to  the  act  of  congress,  we  entertun  the  most  serious 
doubts,  whether  it  would  not  be  unconstitntioaal.    No  court  ou^t, 
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iiDlesB  the  terms  of  an  &ct  rendered  it  unavoidable,  to  ^ve  a  constrno- 
tion  to  it,  vhiah  should  involve  a  violation,  however  nnintendonal,  of 
the  constitution.  Tlie  terms  of  the  present  &ct  may  well  be  satisfied 
by  limiting  its  operation  to  modes  of  practice  and  proceeding  in  the 
court  below,  without  changing  the  effect  or  conclusiveness  of  the  ver- 
dict of  the  jury  upon  the  facts  litigated  at  the  trial.  Nor  is  there  any 
inconvenience  from  tins  constmcUon ;  for  the  party  has  still  his  remedy, 
by  bill  of  exceptions,  to  bring  the  facts  in  review  before  the  appellate 
court,  BO  &r  as  those  facts  bear  upon  any  question  of  law  arising  at 
the  trial ;  and  if  there  be  any  mistake  of  the  facts,  the  court  below  is 
competent  to  redress  it,  by  granting  a  new  trial." ' 

§  1773.  The  appellato  jurisdiction  is  to  be  "with  such  exceptiona, 
and  nnder  such  regulations,  as  the  congress  shall  prescribe."  But, 
here,  s  question  is  presented  upon  the  construction  of  the  constltnlion, 
whether  the  appellate  jurisdiction  attaches  to  the  supreme  court,  sub- 
ject to  be  withdrawn  and  modified  by  congress ;  or,  whether  an  act  of 
congress  is  necessary  to  confer  the  jurisdiction  upon  the  conrt.  If 
the  former  be  the  true  construction,  then  the  entire  appellate  jurisdic- 
tion, if  congress  should  make  no  exceptions  or  regulations,  would 
attach  propria  vigors  to  the  supreme  court.  If  the  latter,  then,  not- 
withstanding the  imperative  language  of  the  constitution,  the  supreme 
court  is  lifeless,  until  congress  have  conferred  power  on  it.  And  if 
congress  may  confer  power,  they  may  repeal  it.  So  that  the  whole 
efficiency  of  the  judicial  power  b  left  by  the  constitution  wholly  unpro- 
tected and  inert,  if  congress  shall  refrain  to  act.  There  is  certamly 
very  strong  grounds  to  maintain,  that  the  language  of  the  coDStitntioQ 
meant  to  confer  the  appellate  jurisdiction  absolutely  on  the  supreme 
court,  independent  of  any  action  by  congress ;  and  to  require  this 
action  to  divest  or  regulate  it.  The  language,  as  to  the  original  juris- 
diction of  the  supreme  court,  admits  of  no  doubt.  It  confers  it  with- 
ont  any  action  of  congress.  Why  should  not  tho  same  language,  as  to 
the  appellate  jurisdiction,  have  the  same  interpretation  ?  It  leaves 
the  power  of  congress  complete  to  make  exceptions  and  regulations ; 
but  it  leaves  nothing  to  their  inaction.  This  conatruction  was  asserted 
in  argument  at  an  earlier  period  of  the  constitution.^    It  was  at  that 


'  Pamm  t.  Bedford,  8  Peten's  R.  446  to  449. 

*  ChiiMm  t.  Georgia,  a  Dall.  419,  and  iTcdell  S'i  Opinion,  p.  432;  8.  C-  2  Feters's 
Good.  R.  ess,  636. 
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tame  denied  ;  and  it  was  held  by  the  supreme  court,  that,  if  congreES 
should  provide  no  role  to  regulate  the  proceedings  of  the  supreme 
court,  it  could  not  exercise  any  appeUate  junsdicfion.^  That  doctrine, 
however,  has,  upon  more  mature  deliberation,  been  since  overturned ; 
and  it  has  been  asserted  by  the  supreme  court,  that,  if  the  judicial  act 
(of  1789)  had  created  the  supreme  court,  without  defining  or  limiting 
its  jurisdiction,  it  must  have  been  considered  as  possessing  all  the 
jurisdiction  which  the  constitutjon  assigns  to  it.  The  legislature  could 
have  exercised  the  power  possessed  by  it  of  creating  a  supreme  court, 
ae  ord^ned  by  the  constitution  ;  and,  in  omitting  to  exercise  the  right 
of  excepting  from  its  constitutional  powers,  would  have  necessarily 
left  those  cooslitutioDal  powers  undiminished.  The  appellate  powers 
of  the  supreme  court  are  not  given  by  the  judicial  act  (of  1789.) 
They  are  ^ven  by  the  coostitution.  But  they  are  limited  and  regu- 
lated by  that  act,  and  other  acts  od  the  same  subject.^  And  where  a 
rule  is  provided,  all  peisons  will  agree,  that  it  cannot  be  departed 
from. 

fj  mi.  It  should  be  added,  that  while  the  jurisdiction  of  the  courts 
of  the  United  States  is  almost  wholly  under  the  control  of  the  regu-- 
lating  power  of  congress,  there  are  certain  incidental  powers  which 
are  supposed  to  attach  to  them,  in  common  with  all  other  courts,  when 
duly  organized,  without  any  positive  enactment  of  the  legislature. 
Such  are  the  power  of  the  courts  over  their  own  officers,  and  the  power 
to  protect  them  and  their  members  from  being  disturbed  in  the  exer- 
dse  of  their  functions.^ 

^  1775.  Although  the  judicial  department  under  the  constitution 
would,  from  the  exposition  which  has  thus  been  made  of  its  general 
powers  and  functions,  seem  above  all  reasonable  objections,  it  was 
assailed  with  uncommon  ardor  and  pertinacity  in  the  state  conventions, 
as  dangerous  to  the  liberties  of  the  people,  and  the  rights  of  the 
states;  as  unlinuted  in  its  extent,  and  undefined  in  its  objects ;  as  in 
some  portions  of  its  jurisdiction  wholly  unnecessary,  and  in  others 
vitally  defective.     In  short,  the  objections  were  of  the  moat  opposite 


'  WUerut  V.  Daxhs,  3  Dall.  SSI,  326 ;  8.  C.  1  FaUn'i  Cond.  R.  144, 146. 

*  DuntnsnauT. Uniled Slala,6Ci*aeit,a07,3l3,3\ti  Uu(aifS(atei  v.  J/nmv, 3Craiicfa, 
159,  170,  173. 

■  Ex pnHe  BoUnvni,  *  CiaiKb,  75^  Ex parU Keamq,7  WhcaL  R.  3S,  U ;  Andartmj. 
Dma,  6  Wbeat.  B.  304. 
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characters,  and  if  yielded  to,  vould  have  left  it  nithout  a  shadoir  of 
power  or  efficiency,^ 

^  1776.  The  Federalist  has  conclnded  its  remarks  on  the  judical 
department  in  the  following  manner:  "The  amount  of  the  observa- 
tions hitherto  made  on  Uie  authority  of  the  judicial  department  is  this : 
That  it  has  been  carefully  restricted  to  those  causes,  which  are  mani- 
festly proper  for  the  cognizance  of  the  national  judicature ;  that,  in 
the  'partition  of  this  autiiority,  a  very  small  portion  of  original  Juris- 
diction has  been  reserved  to  the  supreme  court,  and  the  rest  consigned 
to  the  subordinate  tribunals  ;  that  the  supreme  court  will  possess  an 
appellate  jurisdiction,  both  as  to  law  and  fact,  in  all  the  cases  referred 
to  them,  but  subject  to  any  exeepHont  and  regulatiotu  which  may  be 
thought  advisable ;  that  this  appellate  jurisdiction  does  in  no  case  ato- 
liih  the  trial  by  jury ;  and  that  an  ordinary  degree  of  prudence  and 
integrity  in  the  national  councils,  will  ensure  us  solid  advantages  from 
the  establishment  of  tbe  proposed  judiciary,  without  exposing  us  to  any 
of  the  inconvenienoea  which  have  been  predicted  from  that  source."  • 

§  1TT7.  The  functions  of  the  judges  of  the  courts  of  the  United 
States  are  strictly  and  exclusively  judicial.  They  cannot,  therefore, 
be  called  upon  to  advise  the  president  in  any  executive  measures,  or  to 
g^re  extrajudicial  interpretations  of  taw,  or  to  act  as  commissioners  in 
oases  of  pensions,  or  other  like  proceedings.' 

§  1778.  The  next  clause  of  the  first  section  of  the  third  article  is : 
*'  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
"jury;  and  such  trial  shall  be  held  in  tbe  state  where  such  crimes 
"  shall  have  been  committed.  But  when  not  committed  within  any 
"  state,  the  trial  shall  be  at  such  place  or  places  as  the  congress  may 
*'  by  law  have  directed."  * 

^  1779.  It  seems  hardly  necessary  in  this  place  to  expatiate  upon 


1  See  a  Elliot's  Delntes,  380  to  427;  lEI1iot'eDebaIe9.n9toI22',  3  EiliotV  DebaUa, 
laS  to  UJ;  9  Amer.  MuKum,  4S3,  429,  4S5;  3  Am er.  Museum,  6a,  73  j  Id.  419,  430; 
Id.  534,  540,  S4S. 

*  Tbe  Federalist,  No.  SI.  See  on  the  JudidftTf  the  Journal  of  Convention,  p.  9S,  99, 
100,188,  189,295,301. 

'  5  Marshnll's  Life  of  Washington,  ch.  S,  p.  433, 441 ;  Sergeant  on  Contt.  A-  29, 
p.  3S3,  (2d  edit.  ch.  31,  p.  375);  Marharg  v.  Madisna,  I  Cninrh,  171{  Dev^trtl  T. 
CoiMart,  3  Ball.  R.  409 ;  Ha^um't  Catt,  2  D&Il.  R.  409,  410,  and  note  Ibid.,  and  p.  411 ; 
Sergeant  on  Conat  ch.  33,  p.  39],  (ch.  34,  p.  401,  2d  edition.) 

'  S«e  Mr.  ManhaU'i  Speech,  6  WheU.  R.  Appx.  33,  24. 
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the  antiquity  or  uuportaDCe  of  the  trial  by  jury  m  criminal  cases.  It 
vas  from  very  early  times  infflsted  on  by  our  ancestors  in  the  parent 
country,  as  the  great  bulwark  of  their  civil  and  politjcal  liberties,  and 
matched  with  an  unceasing  Jealousy  and  solicitude.  The  right  consti- 
tutes one  of  the  fundamental  articles  of  Magna  Charta,^  in  which  it  ig 
declared,  "  nuUut  Iiotm  capiatur,  nee  impritonetta;  ant  exiUet,  out 
aliquo  modo  destruatw,  ^e. ;  visiper  legale  judicium parium  tuorum, 
velper  legem  terroe;  "  no  man  shall  be  arrested,  nor  imprisoned,  nor 
banished,  nor  deprired  of  life,  &c.  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land.  The  Judgment  of  his  peers  here  alluded 
to,  and  commonly  called  in  the  qutunt  language  of  former  times  a  trial 
per  pai»,  or  trial  by  the  country,  is  the  trial  by  a  Jury,  who  are  called 
the  peers  of  the  party  accused,  being  of  the  like  condition  and  equaL 
ity  in  the  state.  When  our  more  immediate  ancestors  removed  to 
America,  they  brought  this  great  pnTilege  with  them,  as  their  birth- 
right and  inheritance,  as  a  part  of  Uiat  admirable  common  law,  which 
had  fenced  round  and  interposed  barriers  on  every  side  against  the 
approaches  of  arbitrary  power.'  It  is  now  incorporated  into  all  onr 
state  GonsldtQtJons  as  a  fundamental  right,  and  the  constitution  of  the 
United  States  would  have  been  justly  obnoxious  to  the  most  conclusive 
objection,  if  it  had  not  recognized  and  confirmed  it  in  the  most  solemn 
terms. 

^  1780.  The  great  object  of  a  trial  by  jury  in  criminal  cases  is,  to 
gnard  against  a  spirit  of  oppression  and  tyranny  on  the  part  of  rulers, 
and  ag^nst  a  spirit  of  violence  and  vindicCiveneas  on  the  part  of  the 
people.  Indeed,  it  is  often  more  important  to  guard  agiunst  the  latter 
than  the  former.  The  sympathies  of  all  mankind  are  enlisted  against 
the  revenge  and  fury  of  a  single  despot,  and  every  attempt  will  be 
made  to  screen  his  victims.  But  how  difficult  is  it  to  escape  from  the 
vengeance  of  an  indignant  people,  roused  to  hatred  by  unfounded 
calunmiea,  or  stimulated  to  cruelty  by  bitter  political  enmities,  or  un- 
measured Jealousies  ?  The  appeal  for  safety  can  under  such  circum- 
stances, scarcely  be  made  by  innocence  in  any  other  manner,  than  by 
the  severe  control  of  courts  of  justice,  and  by  the  firm  and  impartial 


■  Magna  ChaiU, ch.  as,  (B  Henry  3d);  !  Intt.  49;  3  Black.  Coram. 349;  4  Black. 
Comiii,349. 

*  a  Kent's  Comm.  Lect.  34,  p.  I  to  9,  (3d  «ditioa,  p.  1  to  IS) ;  3  EUJM'i  DebatM, 
331,399. 
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verdict  of  a  jury  sworn  to  do  right,  and  guided  solely  by  legal  evi- 
deuce  and  a  sense  of  duty.  In  such  a  course  there  ia  a  double  sectt- 
rity  against  the  prejudices  of  judges  who  may  partake  of  the  wishes 
and  opinions  of  the  government,  and  agiunst  the  passions  of  the  multi- 
tude who  may  demand  their  victim  with  a  clamoroos  precipitancy. 
So  long,  indeed,  as  this  palladium  remains  sacred  and  inviolable,  the 
liberties  of  a  free  government  cannot  wholly  fell.^  But  to  give  it  real 
efficiency,  it  must  be  preserved  in  its  purity  and  dignity,  and  not  with 
a  view  to  slight  inconveniences,  or  imaginary  burthens,  be  put  into  the 
hands  of  those  who  are  incapable  of  estimating  its  worth,  or  are  too 
inert,  or  too  ignorant,  or  too  imbecile  to  wield  its  potent  armor.  Mr. 
Justice  Blackstone  with  the  warmth  and  pride  becoming  an  English- 
man  living  under  its  blessed  protection,  has  said :  "  A  celebrated 
French  writer,  who  concludes,  that  because  Rome,  Sparta,  and  Car^ 
thage  have  lost  their  liberties,  therefore  those  of  England  in  time 
must  perish,  should  have  recollected,  that  Rome,  Sparta,  and  Carthage, 
at  the  time  when  their  liberties  were  lost,  were  strangers  to  the  trial 
by  jury."  ^ 

§  1781.  It  is  observable,  that  the  trial  of  all  crimes  is  not  only  to 
be  by  jury,  but  to  be  held  in  the  state  where  they  are  committed. 
The  object  of  this  clause  is  to  secure  the  party  accused  from  being 
dragged  to  a  trial  in  some  distant  state,  away  from  bis  friends,  and 
witnesses,  and  neighborhood,  and  Uius  to  be  subjected  to  the  verdict 
of  mere  strangers,  who  may  feel  no  common  sympathy,  or  who  may 
even  cherish  animosities  or  prejudices  against  him.  Besides  thb,  a 
trial  in  a  distant  state  or  territory  might  subject  the  party  to  the  most 
oppressive  expenses,  or  perhaps  even  to  the  inability  of  procuring  the 
proper  witnesses  to  establish  bis  innocence.  There  is  little  danger, 
indeed,  that  congress  would  ever  exert  their  power  in  such  an  oppres- 
sive and  unjustifiable  a  manner*    Bat  upon  a  subject  so  vital  to  the 


■  4  Black.  Comm.  349,  3S0. 

*  3  Black.  Comm.  .179.  Sec-nlso  Id.  361.  Irammend  to  the  diligent  perusal  or  everr 
scliolar  and  every  legislator,  the  noble  eulogium  of  Mr.  Justice  BlarliaionB  on  the  trial 
by  jury.  It  is  one  of  the  most  bcaatiful,  as  well  aa  most  forcible  exporiijona  of  that 
ciossical  jurint.  See  3  Black.  Comm.  37n,  380,  361 ;  4  Black.  Coram.  349,  350.  See 
also  Dd  LoIthc,  B.  1,  ch.  13,  B.  S,  ch.  16.  Dr.  Paley's  chaprer  on  the  ndminiittratioD  of 
justice  is  not  the  lenat  Tfllnable  part  of  hia  work  on  Moral  Philosophy.  See  B.  6,  ch.  8. 
Bee  also  3  Wilson's  Law  Lect.  P.  3,  ch.  6,  p.  305,  Sx. 

>  See  a  ElUot'a  Debstei,  399,  400,  407,  430. 
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aeourit;  of  the  citizen,  it  was  fit  to  leave  as  little  as  powible  to  mere 
diacretton.  Bjr  the  commoa  law,  the  trial  of  all  crimes  is  required  to 
be  in  the  coaaty  where  they  are  committed.  Nay,  it  originally  car- 
ried  its  jealousy  Btill  farther,  and  required  that  the  jury  itself  should 
come  from  the  vicinage  of  the  place  where  the  crime  was  alleged  to 
be  committed.'  This  waa  certunly  a  precaution,  which,  however  josti. 
fiahle  in  an  early  and  barbarous  state  of  society,  a  little  commendable 
in  its  more  advanced  stages.  It  has  been  justly  remarked,  that  in  such 
cases  to  summon  a  jury,  laboring  under  local  prejudices,  is  laying  a 
snare  for  their  consciences ;  and  though  they  should  have  virtue  and 
rigor  of  mind  sufiGcient  to  keep  them  upright,  the  partJes  will  groir 
suspicious,  and  indulge  other  doubts  of  the  impartiality  of  the  trial.* 
It  was  doubtless  by  analogy  to  this  rule  of  the  common  law,  that  all 
criminal  trials  are  required  to  be  in  the  state  where  committed.  Bnt 
as  crimes  may  be  committed  on  the  high  seas,  and  elsewhere,  out  of 
the  territorial  jurisdiction  of  a  state,  it  was  indispensable  ihaX  in  such 
oases,  congress  should  be  enabled  to  provide  the  place  of  trial. 

§  178^.  But,  although  this  provision  of  a  trial  by  jury  ia  criminal 
cases  ia  thus  constitutionally  preserved  to  all  citizens,  the  jealousies 
and  alarms  of  the  opponents  of  the  constitution  were  not  quieted. 
They  insisted  that  a  bill  of  rights  was  indispensable  upon  other  sub- 
jects, and  that  upon  this,  farther  auxiliary  rights  ought  to  have  been 
secured.^  These  objections  found  their  way  into  the  state  conveo- 
tions,  and  were  urged  with  great  zeal  against  the  constitution.  They 
did  not,  however,  prevent  the  adoption  of  that  instrument.  But  they 
produced  sach  a  strong  effect  upon  the  public  mind,  that  congress, 
immediately  after  their  first  meeting,  proposed  certain  amendments, 
embracing  all  the  suggestions  which  appeared  of  most  force ;  and 
these  ameudmentB  were  ratified  by  the  several  states,  and  are  now 
become  a  part  of  the  constitution.  They  are  contained  in  the  fifth 
and  sixth  articles  of  the  amendments,  and  are  as  follows : 


■  S  Hiil«,  P- C  ch.  E4,p.  360,364;  Hawk.  P.  C,  B,  a,  ch.  as,  ^  34;  4  Black.  Comm. 
309.  ■  3  Black.  Comm.  383. 

*  6ca  2  EUiot'i  DebMca,  331,  380  to  4aT;  1  Elliot's  Debates,  119,  ISO,  lai,  laa; 
S  Elliot'a  Debate*,  139, 140, 149, 133,  300.  [In  th«  cms  of  Lord  Geoc}^  Sackville,  iba 
question  arose,  wlietlier  an  officer  of  the  aimj  waa  triable  bj  a  conri  niBrtial,  for  a  mili- 
tarj  offence  committed  b;  him  after  he  cea*ed  to  be  an  officer.  Tho  judg««  (elevea)  of 
the  common  law  certified  that  be  wai,  and  that  a  court  martial  had  jurudiction  orer 
Um.  3  Eden,  R.  371,  Appendix.] 
TOL.  II.  « 
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"  No  person  shall  be  held  to  ansffer  for  a  capital  or  otherwise 
"  iniamoiis  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
"  jury,  except  in  cases  arising  in  the  land  or  naral  forces,  or  in  the 
«  militia,  when  in  actnal  service,  in  time  of  var,  or  public  danger  ; 
"  nor  shall  aay  person  be  subject,  for  the  same  offence,  to  be  twice 
"  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled,  in  any  crim- 
"  inal  case,  to  be  a  witness  against  himself ;  nor  be  deprived  of  life, 
"  liberty  or  property,  without  due  process  of  law  ;  nor  shall  private 
"  property  be  taken  for  pubUc  use,  withont  just  compensation." 

"  In  E^  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
"  speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  dis- 
"  trict  wherein  the  crime  shall  have  been  committed ;  which  dbtrict 
"  shall  have  been  previously  ascertained  by  law  ;  and  to  be  informed 
**  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with 
"  the  witnesses  against  him;  to  have  compulsory  process  for  obtaining 
"  witnesses  in  his  favor ;  and  to  have  the  assistance  of  counsel  for  his 
"  defence." 

§  1783.  Upon  the  miun  provisions  of  these  articles  a  few  remarks 
only  will  be  made,  since  they  are  almost  self-evident,  and  can  require 
ibw  illustrations  to  establish  their  utility  and  importance. 

§  1784.  The  first  clause  requires  the  interposition  of  a  grand  jury, 
by  way  of  presentment  or  indictment,  before  the  party  accused  can  be 
reqiured  to  answer  to  any  capital  and  in&moos  crime  charged  against 
him.  And  this  is  regularly  true  at  the  common  law,  of  all  offences 
above  the  grade  of  common  misdemeanors.  A  grand  jury,  it  is  well 
known,  are  selected  in  the'  manner  prescribed  by  law,  and  duly  sworn 
to  make  inquiry  and  present  all  offences  committed  against  the  author- 
ity of  the  state  government,  within  the  body  of  the  county  for  which 
they  are  impannelled.  In  the  national  courts,  they  are  sworn  to 
inquire  and  present  all  offences  committed  agtunst  the  authority  of 
the  nation^  government,  within  the  state  or  district  for  which  they 
are  impanelled,  or  elsewhere,  witlun  the  jurisdiction  of  the  national 
government.  The  grand  jury  may  consist  of  any  number,  not  less 
than  twelve,  nor  more  than  twenty-three  ;  and  twelve,  at  least,  must 
concur  in  every  accusation.^  They  sit  in  secret,  and  examine  the 
Andence  Iwd  before  them  by  themselves.     A  presentment,  properly 
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speaking,  is  &n  acouaatioa  mode  ex  mero  motu  by  a  grand  jury,  of  an 
offence  upon  their  own  observation  and  knowledge,  or  upon  evidence 
before  them,  and  without  any  bill  of  indictment  lud  before  them,  at 
the  suit  of  the  goremment.  An  indictment  is  a  written  accusation 
of  an  offence,  preferred  to,  and  presented  upon  oath  as  true,  by  a 
grand  jury,  at  the  suit  of  the  government.  Upon  a  presentment,  the 
proper  officer  of  the  court  must  frame  an  indictment,  before  the  part^ 
accused  can  be  put  to  answer  it.'  But  an  indictment  is  usually,  in 
the  first  instance,  framed  by  the  officers  of  the  government,  and  lud 
befijre  the  grand  jury.  When  the  grand  jury  have  heard  the  evi- 
dence, if  they  are  of  opinion  that  the  indictment  is  groundless,  or  not 
supported  by  evidence,  they  used  formerly  to  indorse  on  the  back  of 
the  bill  "  ignoramus,"  or,  we  know  nothing  of  it,  whence  the  bill  was 
sud  to  be  ignored.  Bat  now  they  assert,  in  plun  English,  "  not  a 
true  bill,"  or,  which  is  the  better  way,  **  not  fimnd,"  and  then  the 
party  is  entitled  to  be  discharged,  ^  in  custody,  without  &rther 
answer.  But  a  fresh  bill  may  be  preferred  agunst  him  by  another 
grand  jury.  If  Uie  grand  jury  are  satisfied  of  the  truth  of  the  acou- 
sation,  then  they  writ«  on  the  back  of  the  bill,  "  &  true  bill,"  (<» 
andently,  "  Ulla  vera."')  The  bill  is  then  said  to  be  found,  and  iB 
publicly  returned  intb  court ;  the  party  stands  indicted,  and  may  then 
be  required  to  answer  the  matters  charged  agunst  him.' 

\  1785.  From  this  summary  statement  it  is  obvious,  tliat  the  grand 
jury  perform  most  important  public  functions,  and  are  a  great  security 
to  the  citizens  agunst  vindictive  prosecutions,  either  by  the  govern, 
ment,  or  by  political  partisans,  or  by  private  enemies.  Nor  is  this 
all ;  *  the  indictment  must  charge  the  time,  and  place,  and  nature, 
and  circumstances  of  the  ofience,  with  clearness  and  certun^ ;  so 
that  the  party  may  have  ^  notice  of  the  charge,  and  be  able  to  make 
his  defence  with  all  reasonable  knowledge  and  ability. 

§  1786.  There  is  another  mode  of  prosecution,  which  exists  by  Uifl 
common  law  in  regard  to  misdemeanors ;  though  these  also  are  ordina- 
rily prosecut«d  upon  indictments  found  by  a  grand  jury.  The  mode, 
here  spoken  of,  is  by  an  information  usually  at  the  suit  of  the  govern, 
ment  or  its  officers.  An  information  generally  differs  in  nothing  &om 
an  indictment  in  its  form  and  substance,  except  that  it  b  filed  at  the 


■  4  Black.  Comm.  301, 30S.  ■  VtAA-  305, 306. 

'  Sec  1  Tack.  BUck.  Comm.  App.  304, 305 ;  Sftwh  on  Const-  ch.  10,  p.  13S. 
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mere  discretion  of  the  proper  law  officer  of  the  goTemment  ex  officio, 
iritbout  the  interveDtioD  or  approval  of  a  grand  yarj}  Tbis  proceSB 
is  rarely  recurred  to  in  America,  and  it  has  never  jet  been  formally 
put  into  operation  by  any  positive  aathority  of  congress,  under  tbe 
national  government  in  mere  cases  of  misdemeanor,  though  common 
enough  in  civil  prosecutions  for  penalties  and  forfeitures. 

§  1787.  Another  clause  declares,  that  no  person  shall  be  sabject 
"  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  and  limb." 
This,  again,  is  another  great  privilege  secured  by  the  common  law.* 
Tbe  meaning  of  it  is,  that  a  party  shall  not  be  tried  a  second  time  for 
the  same  offence,  after  he  has  once  been  convicted  or  acquitted  of  the 
offence  charged  by  the  verdict  of  a  jury,  and  judgment  has  passed 
ttiereon  for  or  against  him.  But  it  does  not  mean,  that  he  shall  not  be 
tried  for  the  ofience  a  second  time,  if  the  jory  have  been  discharged 
without  giving  any  verdict ;  or  if  having  ^ven  a  verdict,  judgment 
has  been  arrested  upon  it,  or  a  new  trial  has  been  granted  in  his  favor ; 
for  in  such  a  case,  his  life  or  limb  cannot  judicially  be  sud  to  have 
been  put  in  jeopardy.' 


■  4  Black.  Comm.  308,  309. 

*  Hawk.  F.  C,  B.  S,  cb.  S5-,  4  Black.  Comm.  335;  4to  B.  40,  49,  4T. 

*  See  United  Stata  v.  Hatk^l,  4  Wash.  Cir.  R.  402,  410;  Uufof  ^tOa  t.  Pmx, 
S  Wheat.  R.  5T9;  Hawk.  P.  C  ,  B.  a,  ch.  as,  t  %-,  l  Tnck.  Black.  Comm.  App.305j 

Bawle  OD  the  Conititution,  ch.  10,  p.  13!,  133;  Rep.  45,  47;  4tD  18  Johns.  B.  1S7. 
SeeakoeSerg.  &It.  977;  1  Devar.  R.276;  17  Haaa.  R.  515.  [Id  the  case  of  I/nitaf 
Stata  V.  Ptdro  Gibtri,  S  Somner,  B.  60,  Mr.  Jnstice  Story  in  the  judgment  of  the  coart, 
Mja:  "I  am,  upon  the  moat  matare  deliberation,  of  opioioa  that  this  court  does  not 
posseaa  tiie  power  to  grant  a  new  trial,  in  a  case  of  a  good  indictmcDt,  after  a  trial  b;  a 
competent  and  regtilir  jnr;,  whether  there  be  a  verdict  of  acquittal  or  conriction.  Uj 
jadgment  i),  that  the  words  in  the  conilimtion,  'Nor  Khali  an?  pe[«on  be  subject  for  the 
■ame  offeoce,  to  be  twice  put  in  jeopardy  of  life  or  limb,'  meaa  that  no  person  shall  be 
tried  a  second  time  for  the  same  offence,  where  a  verdict  has  been  alreadj  given  b;  a 
jarj.  The  party  tried  is  in  a  legal  sense,  aa  well  as  in  comaioii  sense,  in  jeopardy  of  hii 
life,  when  a  lawful  jaiy  bare  once  had  charge  of  his  offence  as  a  capital  offence  upon  a 
good  indictment,  and  have  delivered  themselves  of  the  charge  by  a  verdii^t.  In  this  re- 
■pect  I  follow  the  doctrine  of  the  supreme  court  of  New  Turk ;  and  the  doctrine  oF  the 
inpremc  court  of  Pennsjlvania  and  North  Carolina  goes  not  only  to  the  same  extent, 
bnt  inctndei  cases  where  the  parly  is  once  put  upon  his  trial  before  the  jury,  and  they 
are  discharged  fhim  giving  a  verdict  without  ejttreme  necessity.  This,  too,  is  the  dear, 
deteminate.and  well  settled  doctrioeof  the  common  law,  acting  upon  the  same  principle, 
■a  a  fundamental  rule  of  criminal  jurisprudence.  I  deem  it  a  privilege  of  ine&ttinabl« 
tbIdd  to  the  ciliten  ;  and  that  it  was  introduced  into  the  constitution  upon  the  soundeat 
prindplei  «f  prudence  and  Jostiee.    Bnt  if  it  wen  otherwise,  it  i*  my  duty  to  adminia- 
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§  1788.  The  next  clause  prohibits  any  person  from  being  compellecl, 
in  an;  criminal  case,  to  be  a  witnesB  against  himself,  or  being  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law.  This  also  iB 
bat  an  affirmance  of  a  common  law  privilege.  But  it  is  of  inestimable 
value.  It  is  well  known,  that  in  some  countries,  not  only  are  criminals 
compelled  to  ^ve  evidence  ag^nst  themselves,  but  are  subjected  to  the 
rack  or  torture  in  order  to  procure  a  confession  of  guilt.  And  what 
is  worse,  it  has  been  (as  if  in  mockery  or  scorn)  attempted  to  excuse 
or  justify  it,  upon  the  score  of  mercy  and  humanity  to  the  accused. 
It  has  been  contrived  (it  is  pretended}  that  innocence  should  manifest 


lar  the  cooadtation  as  it  Btandi,  and  not  to  tDcorponte  dbw  provuioni  into  iL  If  this 
cUnse  does  not  prohibit  a  ugt  trial,  where  there  hag  alrend;  been  a  regular  trial  and 
verdict,  then  it  is  wboll;  immaterial  whether  the  verdict  is  of  acquittal  or  of  conviction  of 
the  ollence ;  and  (he  same  party  maj,  in  the  discretion  of  the  ciurt,  bo  put  upon  bia  trial 
ten,  nay,  twenty  tunes,  if  the  court  should  deem  it  St.  It  was  (as  I  think)  among  other 
things,  to  gel  rid  of  the  terrible  precedents  on  this  subject  alladod  to  by  Lord  Halt,  and 
even  acted  upon  bj  him,  in  the  reign  of  Charles  n.,  in  discharging  jories  from  giving 
verdicts  upon  frivolous  or  oppressive  BUggeatdons,  that  this  great  maxim  of  the  common 
law  was  engraAed  into  the  constitntion.  The  constitation  bos  also  in  another  dame 
declared,  that '  no  fact  once  tried  by  a  jury  sliol!  be  otherwise  reexamined  in  any  court 
of  the  United  Stales,  than  according  to  the  rules  of  the  common  law.'  The  only  model  - 
of  making  this  reexamination  known  to  the  common  taw,  are  by  a  writ  of  error  and  a 
new  trial ;  and  if  by  the  common  law  there  cannot  be  a  iiew  trial  in  a  capital  case,  after 
a  regular  trial  once  had  upon  a  good  indictment,  as  seems  to  me  to  be  conclusively  esta- 
blished by  the  English  aathorities  already  cited,  then  this  clanse  also  carries  in  its  bowna 
another  virtual  prohibition. 

"  Lest  I  should  be  thought  to  have  overlooked  the  cose  of  United  Stala  v.  Dmad, 
(B  Wheaton,  B.  54S,)  where  the  circuit  court  divided  npoD  the  motion  for  a  new  trial,  I 
beg  only  to  say  that  the  poiot  whether  the  circait  court  had  jmitdiction  to  grvnt  a  new 
trial  in  a  capital  otse,  was  not  before  the  court  It  was  a  mere  certificate  of  division  of 
opinion  of  the  dreuit  court;  and  the  supreme  court  held  that  it  hod  no  jurisdiction 
to  entertain  the  point  certified,  so  far  as  it  regarded  a  new  triaL 

"If  the  language  used  by  me  in  the  Commentoriea  on  the  Constitntion,  (3  Stoij, 
Comm.on  tbeConst.  ch.38,s.  l78,)ehoaldbe  thought  to  incolcale  a  difler«at  doctrine,  Z 
can  only  say  that  I  do  not  so  understand  it.  I  have  no  doubt  that  there  are  coses  when 
there  may  be  a  new  trial ;  as  in  cases  of  a  mistrial  by  an  improper  jnry.  But  In  lln 
language  thers  used,  it  should  be  considered  that  the  author  was  not  summing  up  his 
own  private  or  judicial  opinions,  but  only  gathering  together  the  opinions  of  othen, 
which  had  come  to  his  knowledge,  to  illustrate  the  text  But  if  there  be  any  erroneoni 
opinions  incnlcatsd  in  those  commentaries,  which  upon  more  deliberate  examination  I 
should  deem  nofbunded,  I  trust  that  1  shall  be  the  lost  person  to  insist  upon  them  aa 
obligatory  or  correct  My  duty  ai  a  judge,  is  to  pronoDUc«snchaJDdgment  asnycon- 
sdence  dictates,  without  referrace  to  any  preconceived  opinions.  But  I  freely  admit 
that  I  see  nothing  in  that  passage  of  the  commentaries,  so  far  as  relates  to  the  granCiiig 
of  new  trials,  wbidi  1  deem  incorrect,  or  which  I  wish  to  retract''] 
45' 
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itself  b  J  a  stoat  resistaoce,  or  gmU  bj  a  plfun  confesaion ;  as  if  a  man's 
innocence  were  to  be  tned  b;  the  hardness  of  his  constitation,  and  his 
guilt  hj  the  sensibilitj  of  his  neirea,'  Cicero,  many  ages  ago,*  though 
he  lired  in  a  state,  wherein  it  was  usoal  to  put  slaves  to  the  torture,  m . 
order  to  famish  evidence, has  denounced  the  absurdity  and  wickedness 
of  the  measure  in  terms  of  glowing  eloquence,  as  striking  aa  they  are 
brief.  They  are  conceived  in  the  spirit  of  Tacitus,  and  breathe  all  his 
pregnant  and  indignant  sarcaam.'  Ulpian,  also,  at  a  still  later  period 
in  Roman  jurisprudence,  stamped  the  practice  witli  severe  reproof.* 

§  1789.  The  other  part  of  the  clause  is  but  an  enlargement  of  the 
language  of  magna  charta,  "  nee  »v,per  eum  ibimus,  nee  mper  ettm 
miltimus,  nisi  per  legale  judicium  parium  tuorum,  vel  per  legem 
terrce"  neither  will  we  pasa  upon  him,  or  condemn  him,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land.  Lord  Coke 
Bays,  that  these  Ut^r  words,  per  legem  terra,  (by  the  law  of  the  land,) 
mean  by  due  process  of  law,  that  is,  without  due  presentment  or  indict- 
ment, and  being  brought  in  to  answer  thereto  by  due  process  of  the 
common  law.''  So  that  this  clause  in  effect  affirms  the  right  of  trial 
according  to  the  process  and  proceedings  of  the  common  law.* 

§  1790.  The  concluding  clause  is,  that  private  property  shall  not  be 
taken  for  pubtic  use  without  Just  compensation.  This  is  an  affirmance 
of  a  great  doctrine  established  by  the  common  law  for  the  protection  of 
private  property.^  It  is  founded  in  national  equity,  and  is  l^d  down 
hj  jurists  as  a  principle  of  universal  law.^  Indeed,  in  a  free  govern- 
ment, almost  all  other  rights  would  become  utterly  worthless,  if  tiie 


'  4Blllck.Coiiiiii.3Zei  3  Wibon>Bt.awLect-IS4  to  159. 

*  Cicero,  Pro  Sulla,  38. 

>  Mr.  Justice  BlacksWne  quotes  Ihein  in  4  Black.  Comm.  3S6 ;  I  Tuck.  BUck.  Ccpmm. 
App.  304,  305;  Ballicrlbrd,  Insl.  B.  1,  Ch.  tS,  ^  5. 

*  See  3  Wilson's  Law  LecL  IS8;  1  Gilb.  Hist.  249. 

*  3  Inst  GO,  SI  i  3  Kent's  Comm.  Lect.  S4,  p.  10,  {3d  ed.  p.  13) ;  Csvo'a  English 
liberies,  p.  19;  1  Tack.  Black.  Comm.  App.  304, 305 ;  Batrbigtoa  on  Statntea,  17 ; 
Id.  86,  ST. 

•ibia. 

'  I  Black.  Comm.  13S,  139.  ["  This  clanse  is  intended  BOiei;  as  a  limitation  on  the 
exerciae  of  power  bj  the  government  of  the  United  Stales,  and  is  not  applicuble  to  the 
l^ialation  of  the  slates,"  Chief  Justice  Marahall.in  aurm  t.  Tht  Mayir  fv.  of  BcM' 
more,  7  Peters,  S.  C.  K.  350.] 

■  a  Kent's  Comm.  Lect.  24,  p.  a75,  276,  {2d  edit.  p.  339,  3<0) ;  3  WHeon's  Law  Lect. 
903;  Wan  t.  Eyltm,  3  Dall.  K.  194,  235 ;  S.  C.  1  Peters's  Cood.  R.  99,  HI ;  1  BUcL. 
Comm.  1S8, 139, 140. 
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goveniment  posseBsed  an  uncoDtroIlttble  power  orer  die  private  fortune 
of  ever^  citisen.  One  of  the  fandameDtal  objects  of  every  good 
govemment  must  be  the  due  admiDistration  of  justice ;  and  how  vun 
'  it  would  be  to  speak  of  sach  an  administration,  when  all  property  is 
subject  to  the  will  or  caprice  of  the  legislature  and  the  rulers.^ 

^  1791.  The  other  article,  in  declaring  that  the  accused  shall  enjoy 
&e  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state 
or  district  wherein  the  crime  shall  have  been  committed,  (which  district 
shall  be  previously  ascertcuned  by  law,)  and  to  be  informed  of  the 
natnre  and  canse  of  the  aocosation,  and  to  be  con&onted  with  the  wit> 
nesses  against  him,  does  but  follow  out  the  established  course  of  the 
common  law  in  all  trials  for  crimes.  The  trial  is  always  public  ;  the 
witnesses  are  sworn,  and  give  in  ttieir  testimony  (at  least  in  capital 
cases)  in  the  presence  of  the  accused ;  the  nature  and  cause  of  the 
accusation  is  accurately  laid  down  in  the  indictment ;  and  tlie  trial  ia 
at  once  speedy,  impartial,  and  in  the  district  of  the  offence.'  Without 
in  any  measure  impugning  the  propriety  of  these  provisions,  it  may  be 
suggested,  that  there  seems  to  have  been  an  ondne  solicitude  to  intro- 
duce into  the  constitution  some  of  the  general  guards  and  proceedings 
of  the  common  law  in  criminal  triab,  (truly  admirable  in  themselves,) 
without  sufficiently  adverting  to  the  consideration,  that  unless  the 
whole  system  is  incorporated,  and  especially  the  law  of  evidence,  a 
corrupt  legblature,  or  a  debased  and  servile  people,  may  render  the 
whole  little  more  than  a  solemn  pageantry.  K,  on  the  other  hand,  th& 
people  are  enlightened,  and  honest,  and  zealous  in  defence  of  their 
rights  and  liberties,  it  will  be  impos»ble  to  surprise  them  into  a  sur^ 
render  of  a  single  valuable  appendage  of  the  trial  by  jury .^ 

^  1792.  The  remaining  clauses  are  of  more  direct  eignificaiice  and 
necessity.  The  accused  is  entitled  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have  the  aeustance  of  counsel. 
A  very  short  review  of  the  state  of  the  common  law  on  these  points, 
will  put  their  propriety  beyond  question.  In  the  first  place,  it  was  aa 
anciently  and  commonly  received  practice,  derived  from  the  civil  law, 


■  8«e  1  Tack.  Black.  Coram.  App.  305,  306)  Bawie  on  Contt.  ch.  10,  p.  12S.    See 
alio  Vaa  Horn  v  Dorranct,  9  Dall.  384- 

*  See  4  Black.  Comm.  ch.  23  to  cb.  98;  Hawkiiu,  P.  C,  B.  9,  ch.  46,  4  1)  I  Tack. 
Black.  Comm.  App.  304, 305. 

■  See  Bawk  oq  Coutt.  eh.  10,  p.  188, 119. 
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and  which  Mr.  Jnstice  Blackstone  sajs,^  in  his  day,  still  obtained  in 
Fr&nce,  though  since  the  revolution  it  has  been  swept  away,  not  to 
suffor  the  party  accused  in  capital  cases  to  exculpate  himself  by  tilie 
testimony  of  any  witnesses.  Of  this  practice  the  courts  grew  eo 
heartily  ashamed  from  its  unreasonable  aud  oppressive  character,  that 
another  practice  was  gradually  introduced  of  examining  witnesses  for 
the  accused,  but  not  upon  oath  ;  the  consequence  of  which  was,  that 
the  jury  gave  less  credit  to  this  latter  evidence,  than  to  that  produced 
by  the  government.  Sir  Edward  Coke  denounced  the  practice  as 
tyrannic^  and  unjust,  and  contended  that  in  criminal  cases,  the  party 
accused  was  entitled  to  have  witnesses  ewom  for  him.  The  house  of 
commoDB,  soon  after  the  accession  of  the  house  of  Stuart  to  the  tlirone 
of  England,  insisted  in  a  particular  bill  then  pending,  and  agEunst  the 
efforts  both  of  the  crown  and  the  bouse  of  lords,  carried  a  clause 
affirming  the  right  in  cases  tried  under  that  act,  of  witnesses  being 
sworn  for,  as  well  aa  against  the  accused.  By  the  statute  of  7  Will. 
8,  ch.  3,  the  same  measure  of  justice  was  established  throughout  the 
realm  in  cases  of  treason,  and  afterwards  in  the  reign  of  Queen  Anne, 
the  like  rule  was  extended  to  all  cases  of  treason  and  felony.'  The 
right  seems  never  to  have  been  doubted,  or  denied,  in  cases  of  mere 
misdemeanors ."  For  what  caaaes,  and  upon  what  grounds  this  dis- 
tinction was  miuntained,  or  even  excused,  it  ia  impossible  to  as^gn  any 
satisfactory  or  even  plausible  reasoning.*  Surely,  a_  man's  hfe  must 
be  of  infinitely  more  value,  than  any  subordinate  punishment ;  and  if 
he  might  protect  himself  agunst  the  latter  by  proo&  of  his  innocence, 
there  would  seem  to  he  irresistible  reasons  for  permitting  him  to  do  the 
same  in  capital  offences.^  The  common  suggestion  has  been,  that  in  capi- 
tal cases  no  man  could,  or  rather  ought  to  be  convicted,  unless  upon 
evidence  so  conclusive  and  satisfactory  as  to  be  above  contradictioa 
or  doubt.  But  who  can  say,  whether  it  be  in  any  case  so  high,  until 
all  the  pFOo&  in  favor  as  well  as  agunst  the  party  have  been  heard  ? 
Witnesses  for  the  government  may  swear  falsely,  and  directly  to  the 


>  4  Block.  Comm.  3S9 ;  Bawie  on  Cooet.  ch.  10,  p.  128, 129. 

»  4  BIwJc.  Comm.  359, 360;  3  WiUon's  Law  Led.  170,  171 ;  Hawk.  P.  C.  ch.  *6, 

160;  2  Hate,  P.  C.  283. 

'  Hawk.  P.  C.  ch.  *6,  ( 159  i  2  Hale,  P.  C.  283  j  1  Tuck.  Black.  Comm.  App.  30S. 

*  2  Hale,  P.  C.  2S3. 

^  Rswle  on  CoiuL  ch.  10,  p.  129,  130. 
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matter  in  charge,  and  antil  oppoung  testimony  ib  beard,  there  may  not 
be  the  alighteet  ground  to  doubt  its  trntii,  and  jet,  vhen  each  is  heard, 
it  may  be  inconteBtable,  that  it  is  wholly  unworthy  of  belief.  The  real 
fact  seems  to  be,  that  the  practice  was  early  adopted  into  the  criminal 
law  in  capital  cases,  in  which  the  crown  was  supposed  to  take  a  pecu- 
liar interest,  in  base  subserrtency  to  the  wishes  of  the  latter.  It  is  a 
reproach  to  the  criminal  jnrisprudence  of  England,  which  the  state 
trials,  antecedently  to  the  revolution  of  1668,  but  too  strongly  soBtam. 
They  are  crimsoned  with  the  blood  of  persons  who  were  condemned  to 
death,  not  only  against  law,  but  agtunst  the  clearest  rules  of  evidence. 

§  17d3.  Another  anomaly  in  the  common  law  is,  that  in  capital 
cases  the  prisoner  is  not,  upon  his  trial  upon  the  general  issue,  entitled 
to  have  counsel,  unless  some  matter  of  law  sh^  arise,  proper  to  be 
debated.  That  is,  in  other  words,  that  he  shall  not  have  the  benefit  of 
the  talents  and  assistance  of  counsel  in  examining  the  witnesses,  or 
making  his  defence  before  the  Jury.  Mr.  Justice  Blackstone,  wi^  all 
his  habitual  reverence  for  the  institutions  of  English  jurisprudence,  as 
they  actually  exist,  speaks  out  upon  ttiis  subject  with  the  free  spirit  of 
a  patriot  and  a  jurist  This,  he  says,  is  "  a  mle,  which,  however  it  may 
be  palliated  under  cover  of  that  noble  declaration  of  the  law,  when 
rightly  understood,  that  the  judge  shall  be  counsel  for  the  prisoner^ 
that  is,  shall  see,  that  the  proceedings  agunst  him  are  legal,  and 
strictly  regular,  seems  to  be  not  all  of  a  piece  with  the  rest  of  tfae 
humane  treatment  of  prisoners  by  the  English  law.  For  upon  what 
face  of  reason  can  that  assistance  be  denied  to  save  the  life  of  a  man, 
which  is  yet  aUowed  him  in  prosecutions  for  every  petty  trespass."^ 
The  defect  has  indeed  been  cured  in  England  in  cases  of  treason ;' 
but  it  stilt  remains  unprovided  for  in  all  other  cases,  to,  what  one  can 
hardly  help  deeming,  the  discredit  of  the  free  genius  (£  the  English 
constitution. 

^  1794.  The  wisdom  of  both  of  these  proviuons  is,  therefore,  mani- 
fest, since  they  make  matter  of  constitutional  right,  what  the  common 
law  had  left  in  a  most  imperfect  and  questionable  state.^    The  right  to 


>  4  Blank.  Comm.  359.    Hr.  Chriatiui,  in  hii  note  on  the  pusage,  hu  TiDdicoted  the 
impoTtuice  of  kllowiiig  coniuel  in  » itnun  of  manlj  reuoning.    4  Black.  Comm.  SM, 

*  «  Black.  Comm.  SSS ;  I  Tnck.  Black.  Comm.  App.  909. 

>  3  WiUon's  Law  Lect.  170, 171 ;  I  Tuck.  Black.  Conun.  App.  305;  RawleouCoML 
A.  10,  p.  13S,  m. 
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have  witoesBea  sworn,  and  coonsel  employed  for  the  prisoner,  are 
scarcelj  less  important  privileges  than  the  right  of  a  tri&I  b;  jtuy. 
The  omisBion  of  tiiem  in  the  consdtntion  is  a  matter  of  sarpriiSe  ;  and 
dieir  present  incorporation  ia  matter  of  honest  congratnlatioa  among 
all  tbe  friends  of  rational  liberty. 

§  1795.  There  yet  rem^  one  or  two  subjects  connected  with  the  . 

jndiciary,  which,  however,  grow  oat  of  other  amendments  made  to  the 
coDStitntion ;  and  irill  naturally  find  their  place  in  oar  review  of  that 
part  of  these  Commentaries,  which  embraces  a  review  of  the  remain- 
ing amendments. 
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CHAPTER  XXXIX. 

DSBmUIOa  AND  ETIDENCE   OT  TREASOIT. 

§  1796.  The  third  Bectjon  of  the  third  article  is  as  follows :  "  Trea- 
"  Bon  agfUDst  the  United  States  shall  consist  oalj  in  levying  war  against 
"  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort. 
"  No  person  shall  be  convicted  of  treason,  unless  on  the  testdmony  of 
"  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court." 

^  1797.  Treason  is  generally  deemed  the  highest  crime  which  can 
b«  committed  in  civil  society,  since  ita  aim  is  an  overthrow  of  the 
government,  and  a  public  resistance  by  force  of  its  powers.  Its  ten- 
dency is  to  create  nniversal  danger  and  alarm  ;  and  on  this  account  it 
is  peculiarly  odious,  and  often  vimted  with  the  deepest  public  resent- 
ment. Even  a  charge  of  this  nature,  made  ngunst  an  individual,  is 
deemed  bo  opprobrions,  that,  whether  just  or  unjust,  it  subjects  him  to 
suspicion  and  hatred  ;  and,  in  times  of  high  political  excitement,  acts 
of  a  very  subordinate  nature  are  often,  by  popular  prejudices,  as  well 
as  by  royal  resentment,  magnified  into  this  ruinous  importance.^  It 
is,  therefore,  of  very  great  importance  that  its  true  nature  and  limits 
should  be  exactly  ascertained  ;  and  Montesquieu  was  so  sensible  of  it, 
that  he  has  not  scrupled  to  declare,  that  if  the  crime  of  treason  be 
indeterminate,  that  alone  is  sufScient  to  make  any  government  degen- 
erate into  arbitrary  power.'  The  history  of  England  itself  is  full  of 
melancholy  instruction  on  tiiis  subject.  By  the  ancient  common  law  it 
was  left  very  much  to  discretion  to  determine,  what  acts  were,  and 
were  not,  treason  ;  and  the  judges  of  those  times,  holding  office  at  the 
pleasure  of  the  crown,  became  but  too  often  instruments  in  its  hands 
of  foul  injustice.  At  the  instance  of  tyrannical  princes  they  had  abun- 
dant opportunities  to  create  cojutructive  treasons  ;  that  is,  by  forced 
and  arbitrary  conBtructiens,  to  raise  ofiences  into  the  guilt  and  punish- 


■  3  Wibon'g  Law  LccL  ch.  S,  p.  95,  &c. 

■  Montctq.  Sprit  of  Lam,  B.  IS,ch.T;  4  Black.  Coma.  7S. 
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ment  of  treasoD,  which  vere  not  suspected  to  be  such.'  The  grievance 
of  these  constructive  treasons  was  ao  enormous,  and  so  often  weighed 
down  the  innocent,  and  the  patriotic,  that  it  was  found  necessary,  as 
earl;  as  the  reign  of  Edward  III,^  for  parliament  to  interfere,  and 
arrest  it,  by  declaring  and  defining  all  the  different  branches  of  treason. 
This  statute  haa  ever  since  remained  the  pole  star  of  English  jurispnu 
dence  upon  this  subject.  And  although,  upon  temporary  emergeucies, 
and  in  arbitrary  reigns,  since  tliat  period,  other  treasons  have  been 
created,  the  sober  sense  of  the  natjon  has  generally  abrogated  them, 
or  reduced  their  power  within  narrow  limits.^ 

§  1798.  Nor  have  republics  been  exempt  from  violence  and  tyranny 
of  a  similar  character.  The  Federalist  has  justly  remarked,  that  new. 
fangled  and  artificial  treasons  have  been  the  great  enginee,  by  whicli 
violent  factions,  the  natural  oSspring  of  free  governments,  have  usually 
wreaked  their  alternate  malignity  on  each  other.* 

§  1799.  It  was  under  the  influence  of  these  admonitions  furnished 
by  history  and  haman  experience,  that  the  convention  deemed  it  ne- 
cessary to  interpose  an  impassable  barrier  agunst  arbitrary  con.struc- 
tions,  either  by  the  courts,  or  by  congress,  upon  the  crime  of  trea- 
son. It  confines  it  to  two  species ;  first,  the  levying  of  war  again^ 
the  United  States ;  and  secondly,  adhering  to  their  enemies,  giving 
them  aid  and  comfort.'  In  so  doing,  they  have  adopted  the  very 
words  of  the  statute  of  treason  of  Edward  the  Third ;  and  thus  by 
implication,  in  order  to  cut  off  at  once  all  chances  of  arbitrary  con- 
structions, they  have  recognized  the  well-settled  interpretation  of  these 
phrases  in  the  adnunistration  of  criminal  law,  which  has  prevailed  for 
ages.^ 

§  1800.  Fortunately,  hitherto  but  few  cases  have  occurred  in  the 
United  States,  in  which  it  has  been  necessary  for  the  courts  of  justice 
to  act  upon  this  important  subject.  But  whenever  they  have  arisen, 
the  judges  have  uniformly  adhered  to  the  established  doctrines,  even 


'  4  Black.  Comm.  75 ;  3  TTilson's  Law  Lect  96 ;  1  Tuck.  Black.  Comm.  App.  275,276. 
'  Stat.  25  Edw.  3,  ch.  2  ;  I  H»le,  P.  C.  259. 

>  See  4  Black.  Comm.  85  to  92 ;  3  Wikon's  Law  Lect.  9G,  97, 98,  99 ;  I  Tuc^  Black. 
Comm.  App.  S75. 

•  The  Federalist,  Ifo.  43 1  3  Wilson's  Law  Led.  96. 
'  See  also  Journal  of  Conrenlion,  321,  359,  270,  S71. 

*  See  4  Black.  Comm.  81  to  84^  Foster,  Cr.  Law,  DiMonne  I.    Bat  tee  4  Task. 
BlMk.  Comm.  App.  Note  B- 
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when  executJTe  influence  has  exerted  iteelf  with  no  small  zeal  to  pro- 
care  convicHona.^  On  one  occasion  only  has  the  conaideration  of  the 
question  come  before  the  supreme  conrt ;  and  «e  shall  conclude  what 
we  have  to  gay  on  this  subject,  with  a  short  extract  from  the  opinion 
delivered  upon  that  occasion.  "  To  constitute  that  specific  crime,  for 
which  the  prisoners  now  before  the  court  have  been  coiu^iitted,  war 
must  be  actually  levied  against  the  United  States.  However  flagitiooa 
may  be  the  crime  of  conspiring  to  siibrert  by  force  the  government  of 
our  country,  such  conspiracy  is  not  treason.  To  conspire  to  levy  war, 
and  actually  to  levy  war,  are  distinct  offences.  The  first  must  be 
brouglit  into  open  action  by  the  assemblage  of  men  for  a  purpose 
treasonable  in  itael^  or  the  fact  of  levying  war  cannot  have  been  com- 
mitted. So  far  has  this  principle  been  carried,  that,  in  a  case 
reported  by  Ventris,  and  mentitmed  in  some  modern  treatises  on  crim^ 
nal  law,  it  has  been  determified  that  the  actual  enlistment  of  men  to 
serve  agunst  the  government  does  not  amount  to  levying  war.  It  is 
true,  that  in  that  case  the  soldiers  enlisted  were  to  serve  without  tbs 
realm ;  but  they  were  enlisted  within  it,  and  if  the  enlistment  for  a 
treasonable  purpose  could  amount  to  levying  war,  then  war  had  been 
actually  levied." 

§  1801.  "  It  is  not  the  intention  of  the  court  to  say,  that  no  indi- 
Tidnal  can  bo  guilty  of  this  crime,  who  has  not  appeared  in  arms 
against  his  country.  Ou  the  contrary  if  war  be  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  for  the  purple  of  effecting 
by  force  a  treasonable  purpose,  all  those  who  perform  any  part,  how- 
ever mmute,  or  however  remote  from  Uie  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as 
trutors.  But  there  must  be  an  actual  assembling  of  men  for  the 
treasonable  purpose,  to  constitute  a  levying  of  war."  ' 

^  1802.  The  other  part  of  the  clause,  requiring  the  testimony  of 
two  witnesses  to  Uie  same  overt  act,  or  a  confession  in  open  eourt^  to 
justify  a  conviction  is  founded  upon  the  same  reasoning.  A  like  pro- 
vi^on  exists  in  British  jurisprudence,  founded  upon  the  same  great 


■  See  4  JelTeraon's.CorTMp.  73,  75,  78,  83,  85,  88,  87,  S8,  90, 101, 10!,  103.  See 
Bmr's  Trial  io  IS07  ,-  3  Wibon's  Law  Lect  100  to  106. 

•  Ez  parlt  BoUnan,  4  Crunch,  1 36.  See  also  Unittd  Slata  t.  Burr,  4  Cranch,  469  to 
508,  &c. ;  Serg.  on  Const,  eh.  30,  {ad  edit.  A.  32) ;  Ptople  t.  Li/nch,  I  John.  B.  993. 

'  See  United  SlaM  y.  FHet,  Psmph.  p.  171. 
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policy  of  protecting  men  agfunst  false  teatimony,  and  unguarded  con- 
fessions, to  their  otter  ruin.  It  has  been  well  remarked,  that  confea- 
Bions  are  the  weakest  and  most  Bospicious  of  all  testimonj ;  ever  liable 
to  be  obtained  by  artifice,  &lBe  hopes,  promises  of  favor,  or  menaces ; 
seldom  remembered  accurately,  or  reported  with  due  precision  ;  and 
incapable  m  their  n&tnre  of  being  disproved  by  other  negative 
evidence.^  To  which  it  may  be  added,  that  it  ia  easy  to  be  forged, 
and  the  most  difficult  to  guard  against.  An  unprincipled  demagogue, 
or  a  corrupt  courtier,  might  otherwise  hold  the  lives  of  the  purest 
patriots  in  his  hands,  without  the  means  of  proving  the  falnty  of  &e 
charge,  if  a  secret  confession  uncorroborated  by  other  evidence  would 
furnish  a  sufficient  foundation  and  proof  of  guilt.  And  wisely,  also, 
has  the  constitution  declined  to  snjrer  the  testimony  of  a  single  wit- 
ness, however  high,  to  be  sufficient  to  establish  such  a  crime,  which 
rouses  against  the  victim  at  once  private  honor  and  public  hostilily.* 
There  must,  as  there  should,  be  a  concurreoce  of  two  witnesses  to  tiie 
game  overt,  that  is,  open  act  of  treason,  who  are  above  all  reasonable 
exception.* 

§  1803.  The  subject  of  the  power  of  congress  to  declare  the  punish- 
ment of  treason,  and  the  consequent  disabilities,  have  been  already 
commented  on  in  another  place.* 


■  4  Black.  Comm.  396, 397. 

■  ^  i  Black.  Comm.  357,  358. 

*  IMed  Stalet  t.  Burr,  4  Cranch,  469,  49$,  503,  506,  SOT- 

•  Bee  ante,  vol.  iii.  t  1391  to  ia9S. 
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CHAPTER  XL. 

PRITILKGBS   0*  CITIZENS  —  FOOITIVBS  —  SLAVES. 

^  1804.  The  fourth  article  of  the  constitution  contains  several 
important  provisions,  some  of  which  have  been  already  con^dered. 
Among  these  are,  the  futh  and  credit  to  be  given  to  state  acts, 
records,  and  judgments,  and  the  mode  of  proving  them,  and  the 
effect  thereof;  tho  admission  of  new  states  into  the  union ;  and  the 
regulation  and  disposal  of  the  territory,  and  other  property  of  ihe 
United  States.^  We  shall  now  proceed  to  those  which  still  remaia 
£ir  examination. 

^  1805.  The  first  b,  "  The  citizens  of  each  state  shall  be  entitled  to 
"  all  privileges  and  immunities  of  citizens  in  the  several  states." 
There  was  an  article  upon  the  same  subject^  in  the  confederation, 
which  declared,  "  that  the  free  inhabitants  of  each  of  these  states, 
paupers,  vagabonds,  and  fugitives  from  justice  excepted,  shall  be  enti- 
tled to  all  privileges  and  immunities  of  free  citizens  in  the  several 
states ;  and  the  people  of  each  state  shall;  in  every  other,  enjoy  all 
the  privileges  of  trade  and  commerce,  subject  to  the  same  duties, 
impositions,  and  restrictions,  as  the  inhabitants  thereof  respective- 
ly," &o.'  It  was  remarked  by  the  Federalist,  that  there  is  a  strange 
confusion  in  this  language.  Why  the  terms,  free  inltoMtanU,  are 
used  in  one  part  of  the  article,  free  dtizeni  in  another,  and  people  id 
another;  or  what  is  meant  by  superadding  to  "  all  privileges  and  iomin- 
nities  of  free  citizens,"  "  all  the  privileges  of  trade  and  commerce," 
cannot  easily  be  determined.  It  seems  to  be  a  construction,  however, 
scarcely  avoidable,  that  those,  who  come  under  the  denomination 
oifree  iTikabitanta  of  a  state,  although  not  citizens  of  such  state,  are 
entitled,  in  every  other  state  to  all  the  privileges  of /ree  citizen*  of  tiie 


'  Sec  ante,  vol-  ilL  ^  1211  to  1330,  f  1308  to  131S,  ami  f  1316  to  1334. 
'  See  1  Tuck.  Black.  Comm.  App.  369, 
'  ConfedcndoD,  irt.  4. 
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latter ;  that  is  to  greater  privileges  than  the;  may  be  entitled  to  in 
their  ovn  state.  So  that  it  waa  in  the  power  of  a  particular  state,  (to 
which  every  other  state  was  bound  to  submit,}  not  only  to  confer  the 
rights  of  citizenship  in  other  states  upon  any  persons  whom  it  might 
admit  to  such  rights  within  itself,  but  upon  any  persona  whom  it  might 
allow  to  become  inhabitantt  within  its  jurisdiction.  But  even  if  an 
exposition  could  be  given  to  the  term,  inhaliitanta,  which  would  con- 
fine the  stipulated  privileges  to  citizens  alone,  the  difSculty  would  be 
diminished  only,  and  not  removed.  The  very  improper  power  was, 
under  the  confederatioii,  still  retained  in  each  stato  of  naturaliang 
aliens  in  every  other  state.^ 

§  1806.  The  provision  in  the  constitutiou  avoids  all  this  ambiguity.^ 
It  is  plain  and  simple  in  its  language ',  and  its  object  b  not  easily  to 
be  mistaken.  Connected  with  the  exclusive  power  of  naturalization  in 
the  national  government,  it  puts  at  rest  many  of  the  difficulties  which 
affected  the  construction  of  the  article  of  the  confederation.^  It  ia 
obvious,  that,  if  the  citizens  of  each  state  were  to  be  deemed  aliens  to 
each  other,  they  could  not  take,  or  hold  real  estate,  or  other  privileges, 
except  as  other  aliens.  The  intention  of  this  clause  was  to  confer  on 
them,  if  one  may  so  say,  a  general  citizenship ;  and  to  communicate 
all  the  privileges  and  immunities  which  the  citizens  of  the  same  state 
would  be  entitled  to  under  the  like  circumstences.* 

§  1807.  The  next  clause  is  as  follows:  "  A.  person  charged  in  any 
*'  state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice 
"  and  be  found  in  another  stato,  shall,  on  demand  of  the  executive 
"  authority  of  the  state  from  winch  he  fled,  be  delivered  up,  to  be 
"  removed  to  the  state  havingjurisdiction  of  the  crime."  A  provision, 
substantially  the  same,  exbted  under  the  confederation.^ 


1  Th«  Federalist,  ISo.  42.  Se«  aleo  Id.  No.  SO;  ante,  vol.  iil  S  109S.  [Whether  a. 
coiporaCioa  be  a  "dtizen"  within  the  meaning  of  this  claoie  of  the  constimiioa,  doei 
not  seem  to  be  clearlj  determined.  8eB  Banl:  of  United  Statfs  v.  Dereata,  5  Cranph,  R. 
61  ;  Bank  of  AMgasta  r.  EarU,  13  Peiets's  S.  C.  R.  586.  Bank  of  V^daburg  t.  SloeonA, 
14  Petera'g  R. ;  LoaisrilU  Eaitivad:  Co.  t.  LeOon,  2  Howard,  S-  C.  B.  596.] 

•  See  Jonmul  of  Convention,  SS2,  302. 

>  Bat  sec  I  Tuck.  Black.  Comm.  App.  365. 

t  Carfidd  y.  CoryeU,  4  Wash.  Cir.  R.  371 ;  Serg.  on  Const,  cb,  31,  p.  384,  (ch.  88, 
p.  393,  Sd  edit.) ;  Livingtbm  T.  Van  Ingen,  9  John.  R.  SO?.  [See  Aibat  t.  Sai/les,  6  Pick. 
93,  93,  as  to  the  interprelatioi)  of  this  danfe.j 

•  Confederation,  Art-  4. 
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§  1808.  It  has  been  often  made  a  queBti(Hi,  bow  far  a.nj  nation  is, 
bj  the  law  of  nations,  and  independent  of  any  treaty  stipniations, 
bound  to  surrender,  upon  demand,  fugiUves  fiofa  jusljce,  who,  hansg 
committed  crimes  in  another  country,  have  fled  tfaiUier  for  shelter. 
Mr.  Chanoellor  Kent  considers  it  clear  upon  principle,  aa  veil  as 
autiiority,  that  every  state  is  bound  to  deny  an  asylum  to  criminals, 
and,  upon  application  and  due  examination  of  tiie  case,  to  surrender 
the  fugitive  to  the  foreiga  state  where  the  crime  has  been  committed.* 
Other  distingttiabed  judges  and  juiiats  bare  entertained  a  different 
opinion.'  It  is  not  uncommon  for  treaties  to  conttun  mutual  stipula- 
tions for  the  surrender  of  criminals ;  and  the  United  States  bare  some- 
times been  a  party  to  such  &n  arrangement.^ 

^  1809.  But,  however  the  point  may  be  as  to  foreign  nations,  it 
cannot  be  questioned  that  it  is  of  vital  importance  to  the  public  admin- 
istration of  criminal  justice,  and  the  security  of  the  respective  states, 
that  criminals,  who  have  committed  crimes  therein,  should  not  find  an 
asylum  in  other  states,  but  should  be  surrendered  up  for  trial  and 
punishment.  It  is  a  power  most  salutary  in  its  general  operation,  by 
discouraging  crimes  and  cutting  off  the  chances  of  escape  from  pnnii^* 
ment.  It  wiU  promote  harmony  and  good  feelings  among  the  states ; 
and  it  will  increase  the  generid  sense  of  tlie  blesungs  of  the  national 
government.  It  will,  moreover,  give  strength  to  a  great  moral  duty, 
which  neighboring  states  especially  owe  to  each  other,  by  elevating 
tlie  policy  of  Uie  mutnal  suppresmon  of  crimes  into  a  legal  obligation. 
Hitherto  it  has  proved  as  useful  in  practice  as  it  is  unexceptionable  in 
its  character.* 

§  1810.  The  next  clause  is :  "  No  penon  held  to  service  or  labor  in 


■  L  Keat'8  Comm.  Lect.  2,  p.  36,  |2d  edit.  p.  36,  ST);  Matter  of  Wuhbom,  i  John. 
Ch.  R.  106;  Rex  y.  Bafl,  1  Araer.  Jurist,  397 ;  Vattel,  B.  2,  ^  76,  77;  Rntherforth,  Inn. 
B.  2,  ch.9,  i  la. 

'  CoBi'lh.  V.  Draeon,  ID  Sergeant  &  Rank,  R.  135 ;  1  American  Jurist,  397 ;  [dm'tli. 
V.  Green,  IT  Haw.  R.  515,  546,  547,  548.  See  S1017  on  Conflict  of  Laws,  (  628.  See, 
alM>,ExecatiTe  DociiinentB,lS40,of  tint  Beuionof  die  twenty-sixth  rongress,  No.  99,  in 
whirb  the  doctrinei  of  oar  gorcmment  are  contained,  in  case*  of  this  sort ;  and  e*pe- 
ciallj  Mr.  Wirt's  able  opinions,  denjing  the  dDt;  to  surraider  criminals  aa  a  matter  of 
naiioaal  taw.] 

*  See  Ttftj  with  Great  Britain  of  1794,  art  27;  Vniled  Slatet  v.  A'oiA,  Bee's  Adm. 
B.  SG6. 

*  See  I  Kent's  Comm.  Lact-  3,  p,  S6,  (3d  edit.  p.  3B.)    See  Jonrn.  of  Convention, 
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"  one  state,  under  the  laws  thereof,  escaping  into  another,  shall,  in 
"  consequence  of  an^  law  or  regulation  therein,  be  discharged  front 
"  saoh  service  or  labo^ ;  bat  shall  be  delivered  up,  on  cl^m  of  the 
"  party  to  whom  snch  service  or  labor  may  be  due."  ^ 

§  1811.  This  clause  was  introduced  into  the  constitution  solely  for 
the  benefit  of  the  slave-holding  states,  to  enable  them  to  recl^m  their 
furtive  slaves,  who  should  have  escaped  into  other  states  where  slav- 
ery was  not  tolerated.  The  want  of  such  a  provision,  under  the  con- 
federation, was  felt  as  a  grievous  inconvenience  by  the  slavfr-holding 
states  ; '  since,  in  many  states,  no  aid  whatsoever  would  be  allowed  to 
the  owners,  and  sometimes,  indeed,  they  met  with  open  resistance. 
In  fact,  it  cannot  escape  the  attention  of  every  intelligent  reader,  that 
many  sacrifices  of  opinion  and  feeling  are  to  be  found,  made  by  the 
eastern  and  middle  states  to  the  peculiar  interests  of  the  south.  This 
forms  no  just  subject  of  complaint ;  but  it  should  forever  repress  tlie 
delusive  and  mischievous  notion,  that  the  south  has  not  at  all  times  had 
its  full  share  of  benefits  from  the  union. 

§  1812.  It  is  obvious,  that  these  provisions  for  the  arrest  and 
removal  of  fugitives  of  both  classes  contemplate  summary  ministerial 
proceedings,  and  not  the  ordinary  course  of  judicial  investigations,  to 
ascerttun  whether  the  complaint  be  well  founded,  or  the  chum  of  own- 
ership be  established  beyond  all  legal  controversy.  In  cases  of  sus- 
pected crimes,  the  guilt  or  innocence  of  the  party  is  to  be  made  oat 
at  Ms  trial,  and  not  upon  the  preliminary  inquiry,  whether  he  shall  be 
delivered  up.  AH  that  would  seem,  in  such  cases,  to  be  necessary,  is, 
that  there  should  be  primd  fade  evidence  before  the  executive  author- 
ity to  satisfy  its  judgment,  that  there  is  probable  cause  to  believe 
the  party  guilty,  such  as  upon  an  ordinary  warrant  would  justify  his 
commitment  for  trial.^  And,  in  the  cases  of  &i^tive  slaves,  there 
would  seem  to  be  ihe  same  necessity  of  requiring  only  prima  faeU 
proofs  of  ownership,  without  putting  the  party  to  a  formal  assertion  of 


'  This  claoM,  i&  its  rabiiiutce,  win  oiuinimonBly  idopted  bj  the  ConventioQ.  Joim- 
of  Conrencion,  307. 

'  1  Tock.  Black.  Comni.  App.  366.  See,  also,  Serg.  on  Const,  ch.  31,  p.  389,  (cb.  33, 
p.  394  to  398,  2d  edit.);  GUn  t.  Bodget,  9  Joho.  B.  37 ;  CommomBtaiA  t.  BaOaKas, 
a  Serg.  &  Rawle,  B.  306. 

*  See  Serg.  on  Conat.  ch.  31,  p.  385,  (ad  edit.  ch.  33',  p.  394) ;  Smtntt$  Catt, 
SO  Stats  Trials,  79 ;  1  BUxk.  Comm.  436,  note ;  3  B.  &  AJd.  393 ;  3  B.  &  CieMW 
448. 
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hia  rights,  hj  a.  Biut  kt  the  common  law.  Congrees  appear  to  have 
acted  upon  this  opinion ;  and,  accordingly,  in  the  Btatate  upon  this 
subject,  have  authorized  summary  proceediQjp  before  a  magistrate, 
upon  which  he  may  grant  a  warrant  for  removal.^ 

§  1812  a.  [In  the  case  of  Prigg  v.  The  Commonwealth  of  Penntyl- 
vtmia, '  tlu3  clause  in  the  consUtntion  received  a  very  careful  consider- 
adon  by  the  supreme  court  of  the  United  States,  and  the  constitu- 
tionality of  the  act  of  congress  of  the  12th  of  February,  1793,  ch.  51, 
passed  in  furtherance  of  it,  was  fully  discussed  and  tinned.  It  was 
also  the  opinion  of  the  court,  ^at  the  power  of  le^slation  upon  this 
subject  is  exclusive  in  the  national  government,  and  is  not  concurrent 
in  the  states  ;  and  that  although  the  states  possess  full  jurisdiction  to 
pass  regulations  of  police  in  respect  to  furtive  slaves,  yet  that  such 
regulations  cannot  be  pennitted  to  interfere  with  or  obstruct  the  rights 
of  the  owner  to  reclaim  the  slave,  derived  from  the  consUtution,  nor 
the  remedies  prescribed  by  congress  to  wd  and  enforce  such  rights. 
The  majority  of  the  court  held,  however,  that  the  states  were  not  bound 
to  provide  means  to  carry  the  provisions  of  the  constitution  as  to  fugi- 
tive slaves  into  effect,  either  by  its  courts  or  magistrates ;  but  that  the 
national  government  was  bound,  through  its  own  proper  departmenta, 
legislative,  judicial,  and  ezecotive,  to  enforce  all  the  rights  and  duties 
growing  out  of  this  clause  in  the  constitution.^ 


>  Act  of  ISth  Feb.  1793,  cb.  51,  (ch.  T);  Serg.  on  Conit.  ch.  31,  p.  8ST,(ad  edit, 
ch.  33,  p.  397,  S9S) ;  Glen  t.  Hodytt,  9  John.  R.  69 ;  Wri^  t.  Deacon,  S  Serg.  A  B. 
es ;  Comnmwtaith  T.  Griffin,  S  Pick,  K.  11 . 

[  The  qnestion  of  irhat  constitnteB  a  lufflcieut  notice  to  »  penon  that  he  ii  harboring 
a  fugitire  ilave,  and  what  conitiratea  a  barboring  and  concealing  nnder  the  act  of  con- 
grosB,  in  relation  to  fugi^ve  alaTcs,  is  fnllj'  considered  in  Jona  v.  Vaa  Zaitdt,  i  Howard 

8.  c.  R.  aas.] 

•  16  Peten'a  Snp.  Ct.  R.  GOS. 

'  [  A*  the  judgment  in  this  case  was  prononnced  by  Mr.  Jutice  Storj,  it  would  wnn 
to  form  a  fit  appendix  to  ihii  chapter,  and  ii  therefars  inserted.    It  was  as  fbllowi :  — 

This  n  a  writ  of  error  to  the  supreme  court  of  Pennsjlvania,  brought  noder  the 
tneiiij-fifth  section  of  the  jndlciaiy  act  of  17B9,  cb.  90,  for  the  pnrpose  of  revising  the 
judgment  of  that  court,  in  a  cass  inTolring  the  coDSIitiction  of  the  cooatilnlion  and 
lawl  of  the  United  States. 

The  facts  are  briefly  the»e :  The  pUintifT  in  error  was  indicted,  in  the  court  of  oyer 
and  terminer  for  York  coauEy,  for  baTiug,  with  force  and  fiolence,  taken  and  canted 
awBj  from  (hat  connEy  to  the  itate  of  Maryland  a  certain  negro  woman,  named  Max^ 
ret  Hoi^an,  with  a  design  and  tntentioQ  of  selling  and  disposing  of  and  keeping  her  as 
a  slsTs  or  •emnt  fbc  litis,  conbaiy  to  a  Uattite  of  Femuylrania,  paiaed  on  the  Mtfa  of 
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March,  I8!6.  TliBt  BtAtale,  in  tbeGist  Mctioa,  insuhslanceprovidea.aiUif  nnirpMSCMi 
or  persons  shall,  irom  and  afCei  the  paasing  of  [he  act,  bj  force  and  violence  take  and. 
can7  away,  or  caose  to  be  taken  and  carried  airay,  and  shall,  by  d-sud  or  false  pretence, 
aedace,  or  Cttose  to  b«  eednc«<^  or  shall  attempt  to  take,  carr;  away,  or  sednca  an j  mrgtQ 
DT  mulatto  from  any  part  of  that  commDDn«allh,  with  a  detig;n  and  intention  of  sellijiK 
and  disposing  of,  or  cansing  to  be  sold,  or  of  keeping  and  detaining,  or  of  causing  to  be 
kept  and  detained,  snch  negro  or  mulatto  aa  a  slave  or  serrant  for  life,  or  for  any  term 
whatsoever ;  eveij  inch  penon  or  persons,  his  or  their  aiders  or  abettors,  aball  on  con- 
viction  thereof,  be  deemed  guU^  of  a  felony,  aod  eball  fbrfeit  and  paj  a  mm  not  tea* 
than  fire  hundred,  nor  more  than  one  thODsuid  dollars ;  and,  moreover,  Hhall  be  aentenced 
to  andoTgo  a  servitude  for  any  term  or  terms  of  years,  not  less  than  seven  years,  nor 
excMiUng  twenty-one  years ;  and  shall  be  confined,  and  kept  to  hard  labor,  Ac.  There 
an  many  other  provisions  in  the  statute  which  ie  retdted  at  laj^  in  the  reeord,  but  to 
which  it  is,  in  our  view,  nnnecessiuy  to  advert  upon  the  present  oocaaion. 

The  plaintiff  in  error  pleaded  not  guilty  to  the  indictment ;  and,  at  the  trial,  the  jury 
ibnnd  a  special  verdict,  nhlch  In  substance  states,  that  the  negro  woman,  Margaret  Moi^ 
gan,  wag  a  slave  for  lif^,  and  held  to  labor  and  service  under  and  according  to  the  laws 
of  Maryland  to  a  certain  Maifioret  Aahmore,  a  citixen  of  Maryland ;  that  the  slave 
escaped,  and  fled  from.  Maryland  into  Peimeylvania,  in  1S32 ;  that  the  plaintiff  in  error, 
being  legally  constitated  the  agent  and  attorney  of  the  said  Miirgaret  Ashmore,  in  I83T, 
caused  the  said  negro  woman  to  be  taken  and  apprehended,  as  ■  fugitive  from  labor,  by 
a  state  constable,  nnder  a  warrant  from  a  Pennsylvania  magiatrale ;  that  the  said  d^to 
woman  was  thwenpon  brought  before  the  said  magistrate,  who  refused  to  take  fnrlhei 
■  cognizance  of  the  case ;  and  thereupon  the  plaintiff  in  error  did  remove,  take,  and  cany 
airay  the  said  n^ro  woman  and  her  children  out  of  Pennsylvania  into  Maryland,  and 
did  deliver  Ae  said  nogro  woman  and  her  children  into  the  coslody  and  posMS^n  of  the 
laid  Margaret  Ashmore.  The  special  verdict  fonhec  finds,  tfaat  one  of  the  duldreo  was 
bom  in  Pennsylvania,  more  than  a  year  after  the  said  negro  woman  had  Bed  and  esc^wd 
&om  Maryland. 

Upon  this  special  verdict,  the  court  of  oyer  and  terminer  of  Torfc  county  adjudged 
that  the  pluntiiF  in  enor  was  guilty  of  the  offence  charged  in  the  indictment.  A  writ 
of  errw  was  brought  from  that  judgment  to  the  supreme  court  of  Penneylvania,  where 
tbe  judgniient  was,  pro  foma,  affirmed.  From  this  latter  judgment  the  present  writ  of 
error  has  been  brought  to  this  court 

Before  proceeding  to  diacni*  the  very  importajit  and  interesting  questions  involved  in 
this  record,  it  is  fit  to  say,  that  the  cause  has  been  conducted  in  'im  court  below,  and  has 
been  brvught  here  by  the  coCpeiation  and  sanction,  both  of  the  state  of  Maryland  and 
the  state  of  Pennsylvania,  in  tbe  most  friendly  and  courteous  spirit,  with  a  view  to  have 
those  questions  finally  disposed  of  by  the  adjudication  of  this  court;  so  that  the  agita- 
tions on  this  siJjject,  in  both  stales,  which  have  had  a  tendency  to  intemqit  the  harmony 
between  them,  may  subside,  and  the  conflict  of  opinion  be  put  at  rest.  It  should,  also, 
be  added,  that  the  statute  of  Pemisylvania,  of  1 836,  was  (as  has  been  suggested  at  the 
bar)  passed  with  a  view  of  meeting  the  avppmeA.  wishes  of  Maryland  on  the  sol^ect  of 
fiigitive  bUtcs  ;  and  that,  although  it  has  failed  to  prodace  the  good  effects  inteiided  in 
its  practical  construction,  tbe  resnit  was  unforeseen  and  undesigned. 

1-  The  question  arising  in  the  case,  as  to  the  constitationality  of  the  sumte  of  Fenn- 
a^vania,  has  been  most  elaborately  ugned  at  the  bar.  The  counsel  for  tbe  plaintiff  in 
onor  have  contended  that  the  statute  of  Pennsylvania  is  unconstitutional ;  first,  because 
coQgreas  has  tha  exclusive  power  of  legislation  upon  tbe  subject  matter,  under  the  con- 
MJtwiM  of  tbe  United  States,  and  under  the  act  of  the  13lh  of  Febniaiy,  1793,  ch.  SI, 
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(T,)  which  was  passed  in  pvnnuiee  thereof ;  secondly,  that  iT  this  power  is  not  exclDiiT« 
inconj^ress,  still  tbe  conturreDt  power  of  the  state  legislatnres  is  snBpended.b;  the  acted 
ejercise  of  the  giower  hj  congress ;  and  thirdly,  that  if  not  saspeniled,  etill  the  statnt« 
of  PcnTinylvnnia,  iu  all  its  provisions  applicable  to  this  case,  if  in  direct  collision  with 
die  act  of  congress,  and,  therefore,  is  nnconstitntional  and  void.  The  connsel  for  Pena- 
aylvania  maintain  the  negatiTe  of  all  these  points. 

Few  qneitions,  which  baTB  ever  come  before  this  conrt,  invoWe  more  delicate  and 
important  considerations ;  and  few  npon  which  the  pnblic  at  large  may  be  presamed  to 
feet  a  more  profound  and  pervading  interest.  We  haTO  Mcordingty  given  them  our 
moat  deliberate  examination ;  and  it  bas  become  my  dnty  lo  stale  the  result  to  which  we 
have  arrired,  and  the  reasoning  by  which  it  is  supported.  , 

Betbre,  however,  we  proceed  to  the  poinls  more  immediately  before  os,  it  may  be  weD, 
in  order  to  clear  the  case  of  difficulty,  to  say,  that  in  the  exposition  of  this  part  of  the 
constitution  we  shall  limit  ourselves  to  those  coasiderationi  which  appropriately  tmd 
exclnsively  belong  to  it,  without  laying  down  any  rales  of  interpretatioa  of  «  more  gene- 
ral nature.  It  will,  indeed,  probably  be  found,  when  we  look  to  the  cbBaeter  of  Ae 
conetitation  itself,  the  objects  which  it  seeks  to  attain,  the  powers  which  it  confers,  tlie 
duties  which  it  enjoins,  and  the  rights  which  it  secures,  as  well  as  the  known  hiatorieal 
fhci,  that  many  of  its  proTtsions  were  matters  of  compromise  of  opposing  inteieets  and 
opinions ;  that  no  uniform  rnle  of  interpretation  can  be  applied  to  it  which  may  not 
allow,  even  if  it  does  not  positively  demand,  many  modifiaitions  in  its  actiuJ  applicatioa 
to  particalar  clauses.  And,  perhaps,  the  safest  rule  of  interpretation,  after  ^1,  will  be 
bund  to  be,  to  look  lo  the  nature  and  ohfects  of  the  particular  powers,  duties,  and  rights, 
with  all  the  lights  and  aids  of  contemporary  hisloiy ;  and  to  give  to  the  words  of  each 
jnit  such  operation  and  force,  consistent  vKth  their  legilimate  meaning,  as  may  fairlj 
secure  and  attain  the  ends  proposed. 

There  are  two  clauses  in  the  conatitnlion  upon  the  snbfect  of  fugitives,  which  stand  in 
juxtaposition  with  each  other,  and  hare  been  thought  mutually  to  illustrate  each  other. 
They  are  both  contained  in  the  second  sHciioa  of  the  fourth  article,  and  are  in  the  follow* 
ing  words :  "A  penon  charged  in  any  stale  with  treason,  felony,  or  other  CQme,  wlw 
"shall  flee  from  jnstice  and  be  found  in  another  slate,  shall,  on  demand  of  the  executire 
"authority  of  the  elate  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  staM 
"having  jurisdiction  of  the  crime." 

"  No  person  held  to  service  or  labor  in  one  state,  tinder  the  laws  thereof,  escaping  inM 
"another,  'ball,  in  oonsequence  of  any  law  or  regulalioa  therein,  be  discharged  from  aucfa 
"service  or  labor;  but  ahall  be  delivered  up,  on  claim  of  the  party  to  whom  such  srarioft 
"or  labor  may  be  due." 

The  last  chinse  is  that,  the  true  interpretation  whereof  ia  directly  in  judgment  before 
us.  Historically,  it  is  well  known,  that  Ae  objeet  of  this  clause  was  to  secure  to  the 
ritixeoa  of  the  slaveholding  states  the  complete  risht  and  title  of  ownership  in  Iheif 
slaves,  OB  properly,  in  every  state  in  the  union  into  which  they  might  escape  from  the 
stale  where  they  were  held  in  servitude.  The  full  recognition  of  Ibis  right  and  title  was 
indispensable  lo  the  security  of  this  species  of  property  in  all  the  slaveholding  states ; 
and,  indeed,  was  ao  vital  to  the  preservation  of  their  domestic  interests  and  institntions, 
that  it  cannot  be  doabted  that  it  conslitated  a  fundamental  article,  without  the  adoption 
of  which  the  union  could  not  have  been  ftnmed.  Its  true  design  was  to  guard  agunst 
tlte  doctrines  and  principles  prevalent  in  the  non-slaveholding  nates,  by  preventing 
them  trota  intermeddling  with,  or  obstructing,  or  abolishing  the  rights  of  the  ownen  <rf 

By  tbt  general  l&w  of  nktlaiM,  no  nUion  it  bottnd  to  teeogsiw  &.t  state  of  tiajtrj,  m 
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to  foreign  tlarea  fonnd  within  iB  temtarikl  dominiani,  when  it  is  ia  oppodlloa  to  its 
own  policy  and  initltutioiu,  in  Tavof  of  the  Bnbjecti  of  other  nations  where  slavery  is 
rwwgniied.  If  it  doei  it,  it  is  a  matter  of  eomity,  and  not  m  a  matter  of  international 
right.  The  stsl«  of  slavery  is  deemed  tc  be  a  mere  mnoicipal  regnlatioD,  foondednpon 
and  limited  to  the  range  of  the  territorial  laws.  This  was  fully  recognized  in  AbnowC* 
Case,  Loffi'a  Bep.  1 ;  S.  C.  11  Stale  Trials  by  Hai^-3Mi  S.  C.  ao  HoweU's  Slate 
Trials,  79  i  whidi  was  decided  before  the  American  Revolation.  It  is  manifest  from 
this  consideration,  that  if  the  conttitation  had  not  contained  this  clanse,  every  non- 
slaTeholdlng  state  in  the  onion  would  have  been  at  liberty  to  have  declared  fiee  all  run- 
away slaves  coming  within  its  limits,  and  to  have  given  them  cnlin  immnnily  and  pro- 
tection BgiuDSt  the  claima  of  their  Dtastorsi  a  course  which  would  have  created  the 
most  bltler  animosities,  and  engendered  perpetual  strife  between  the  different  state*. 
The  clanse  was,  therefore,  of  the  last  importance  to  the  safety  and  security  of  the  sooth- 
em  states;  and  could  not  have  been  surrendered  by  them  without  endangering  theu 
whole  property  in  slaves.  This  clause  was  accordingly  adopted  into  the  constitution  by 
the  nnonimoos  consent  of  the  fituners  of  it  j  a  proof  at  once  of  its  intrinsic  and  practi- 
cal necessity. 

How,  then,  are  we  to  interpret  the  language  of  the  clanse  !  The  true  answer  is,  in 
snch  a.  manner,  &s  consistently  with  the  words,  shall  fully  and  completely  effcctaaie  the 
whole  objects  of  it.  If  by  one  mode  of  iDletprotatioD  the  right  must  become  shadowy 
and  nnsnbstanda],  and  without  any  remedial  power  adeqiute  to  the  end ;  and  by  another 
mode  it  will  attain  its  jost  end  and  secnie  its  manifest  purpose ;  it  would  seem,  upon 
principles  of  reasoning,  absolnlaly  irresistible,  that  the  latter  ought  to  prevail.  No  court 
of  justice  can  be  authorized  so  to  constme  any  clause  of  the  constitution  as  to  defeat  ila 
obvious  ends,  irtien  another  coostruclion,  equally  accordant  with  the  words  and  sense 
thereof,  will  enfbrce  and  protect  them. 

The  clanse  manifestly  contemplates  the  existence  of  a  positive,  unqualified  right  on 
the  part  of  the  owner  of  the  slave,  wbich  no  slate  law  or  regulation  can  in  any  way 
qualily,  regulate,  control,  or  constran.  The  slave  is  not  to  be  dischai^  boto  service 
or  labor,  in  conseqoetice  of  any  state  Uw  or  regulation.  Now,  certainly,  wiihont 
indulging  in  any  Bioety  of  criticism  upon  words,  it  may  fairly  and  reasonably  be  said, 
that  any  state  law  or  state  regulation,  which  interntpta,  limits,  delays,  or  postpones  the 
right  of  ^le  owner  to  the  immediate  possession  of  the  slave,  and  the  immediate  command 
of  his  service  and  labor,  operates,  pro  lanlo,  a  discharge  of  the  slave  therefh>m.  The 
question  can  never  be,  how  much  the  slave  is  discharged  from ;  but  whether  he  is  dis- 
diarged  from  any,  by  the  nature  oc  necessary  operation  of  state  law*  or  state  r^ula- 
ttoiu-  The  qoeation  is  not  one  of  quantity  or  degree,  but  of  withholding,  or  controlling 
the  ioddents  of  a  positive  and  absolute  right 

We  have  said  that  the  clause  contains  a  positive  and  unqualified  recognitina  of  the 
right  of  the  owner  in  the  slave,  unaffected  by  any  state  law  or  regulation  whatsoever, 
because  thew  is  no  qualification  or  restriction  of  it  to  be  fonad  therein ;  and  we  have 
no  right  to  insert  any  which  is  not  expressed,  and  cannot  be  fairly  implied ;  eiipecially 
are  we  estopped  from  so  doing,  when  the  clause  puts  the  right  to  the  service  or  labor 
upon  the  same  ground  and  to  the  same  extent  in  every  other  state  as  in  the  state  from 
which  the  slave  escaped,  and  in  which  he  was  held  to  the  service  or  labor.  If  this  be 
10,  then  all  the  inddenta  to  that  right  attach  also;  the  owner  must,  therefore,  have  the 
light  to  seize  and  repossess  the  slave,  which  the  local  laws  of  liis  own  slate  confer  upon 
him  as  property ;  and  we  all  know  that  this  right  of  seizure  and  recaption  is  nnivrawdly 
acknowledged  in  all  the  slaveholding  stales.  Indeed,  this  is  no  more  tlian  a  mere 
■ffiimance  of  the  principle*  of  the  common  law  applicable  to  thl*  very  mitgect.    Mr. 
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Joatice  Blackfitone  (3  Bl.  Comm.  4)  laji  it  down  u  nnqneatioiiable  doctrfne.  "  B«cap- 
tioa  or  reprisal  (saja  he)  is  another  spedca  of  remedj,  by  the  mere  act  of  the  party 
injured.  Thit  happens  when  any  one  bath  deprived  another  of  his  property,  iti  goods 
or  chattel*  persoDal,  or  wrongfully  detains  one's  nite,  child,  or  servant;  in  whicb  cue 
the  owner  of  the  goods,  and  ibe  hmbaad,  parent,  or  master,  may  lawfnlly  claim  and 
retake  Ihem,  wherever  he  happens  Co  find  them,  so  it  be  not  in  a  riotous  manner,  or 
attended  with  a  breach  of  the  peace."  TTpon  this  ground,  we  have  not  the  slightest 
hesibUion  in  holding,  that,  under  and  in  viitue  of  the  consijiation,  the  owner  of  a  slave 
is  clothed  wiib  entire  authority,  in  every  state  in  the  union,  to  seize  and  recaptnre  his 
slave,  whenever  he  can  do  it  without  any  breach  of  the  peace,  or  any  illegal  violence. 
In  this  sense,  and  to  this  extent,  this  clause  of  the  consdtulion  may  property  be  said  to 
Ncecnte  itself;  and  to  require  no  aid  fh>m  legisla^on,  stale  or  national. 

But  the  clause  of  the  constitution  does  not  stop  here,  nor,  indeed,  consiitently  with  ilt 
professed  objects,  could  it  do  so.  Han;  cases  most  arise,  in  which,  if  the  remedy  of  the 
owner  were  confined  to  the  mere  right  of  seknra  md  recaption,  he  would  bo  utterly 
without  any  adequate  redress.  He  may  not  be  able  to  lay  big  haads  upon  the  slave. 
He  may  not  be  able  to  enforce  his  rights  against  persons  who  either  secrete,  or  conceal, 
or  withhold  the  slave.  He  may  be  restricted  by  local  legislation,  as  to  the  mode  of 
prooft  of  fats  ownership ;  as  to  the  courts  in  which  he  shall  sue,  and  oa  to  the  actkau 
which  he  may  bring ;  or  the  process  be  may  use  to  compel  the  delivery  of  the  slave. 
Hay,  the  local  le^lation  may  be  ntteriy  inadequate  to  ftmiith  the  appropriate  redren, 
by  anthorliing  no  pioceu  in  rtm,  or  no  specific  mode  of  repotsetsing  the  slave,  leaving 
the  oimer,  at  best,  not  that  right  which  the  constitution  designed  tQ  secure, — a  spedfle 
delivery  and  repossession  of  the  slave,  but  a  mere  remedy  in  damages;  and  that,  per- 
b^s,  against  persons  utterly  insolvent  or  worthless.  Ilw  state  legislation  may  be 
entirely  silent  on  the  whole  subject,  and  its  ordinary  remedial  process  framed  with  difi'ei^ 
ent  views  and  objects ;  and  this  may  be  innoceudy,  as  well  as  designedly  done ;  since 
every  state  is  perfectly  competent,  and  has  the  exclusive  right  to  prescribe  the  remedies 
in  its  own  judicial  tribtinali,  to  limit  the  time,  as  well  as  the  mode  of  redress,  and  to 
deny  jorisdidion  over  coses,  which  its  own  poUcy  and  its  own  institnCions  either  prohiUt 

If,  tfaereO^re,  the  clause  of  the  constitntioa  had  stopped  at  the  mere  recognition  of  the 
right,  without  providing  or  contemplating  any  means  by  which  it  might  be  established 
and  enforced,  in  cases  where  it  did  not  execute  itself,  it  is  plain  that  it  would  have,  in  a 
great  variety  of  cases,  a  delnsive  and  empty  annunciation.  If  it  did  tiot  contemplate 
any  action  either  through  state  or  national  leglslatiOD,  as  ouziUariei  to  its  more  perfect 
Buforcement  in  the  f6rm  of  remedy,  or  of  protection,  then,  as  there  would  be  no  duty  on 
either  to  aid  the  right,  it  woidd  be  left  to  the  mere  comi^  of  the  states  to  act  «s  they 
should  please;  and  would  depend  fbr  its  security  npon  the  changing  ootuse  of  pahlio 
«pinion,'the  mutations  of  public  policT',  and  the  general  adi^tations  of  remedies  for  pur- 
poses strictly  according  to  the  iex  Jbri. 

And  this  leads  us  to  the  consideration  of  the  other  port  of  the  clause,  which  impHe* 
■t  once  a  guaranty  and  du^.  It  says :  "  But  he  (the  slave)  shall  be  delivered  np,  on 
"  chum  of  the  party  to  whom  inch  service  or  labor  may  be  due."  Now,  we  think  it 
exceedingly  difficult,  if  not  impmeticable,  to  read  this  language  and  not  to  feel  that  it 
contemplated  some  farther  remedial  redress,  than  that  which  might  be  administered  at 
the  hands  of  the  owner  himself.  A  claim  is  to  be  made.  What  is  a  daim !  It  is.  In  a 
Just  jnridieal  sense,  a  demand  of  some  matter  as  of  right,  made  by  ooe  person  upon 
another,  to  do  or  to  fbrbear  to  do  some  act  or  thing,  as  a  matter  of  doty.  A  more 
liauKd,  bat,  at  the  same  dme,  on  equally  expressin  definition,  was  given  by  Iiotd  Oyer, 
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u  ciud  in  ftoiEcS  t.  Zavck,  Plowden,  369,  and  it  it  eqnallj  applicable  to  Van  praeent 
COM )  Ihat  "  a  claiin  ia  a  challeiige  by  a  maa  of  tbe  -  proprieCf  or  ownontup  of  a  thing 
which  he  hu  not  .'n  poaseuion,  bat  which  ia  wiDDgfnlly  deUioed  from  him."  The  elave 
is  tc  be  delivered  np  on  tbe  claim.  By  whom  to  be  deliTcred  np  t  In  what  mode  to  be 
delivered  np,?  Uow,  if  a  lefiu^  take*  place,  ii  the  right  of  ddiverj  to  be  enf<Hx»d  ? 
Upon  what  proofs  1  What  ihaJl  be  the  evidence  of  a  rightM  recaption  or  delivery  ? 
When,  and  nnder  what  circumstances,  shall  the  poBscuion  of  the  owner,  after  it  ia 
obtiuned,  be  concluuve  of  hie  right,  >o  aa  to  preclude  anjfimhei  inqnicyor  examination 
isU  it  b;  local  Iribnnala,  or  otherwise,  while  the  slave,  in  poweseion  of  the  owner,  ii  in 
traimtit  to  the  state  from  wtiich  he  fled  T 

These,  and  manj  other  questiomi,  will  readily  occur  npon  the  slightest  attention  ti> 
the  clause ;  and  it  is  obTious  that  they  can  receive  bnt  one  satiBfactoiy  answer.  Tliej 
reqnire  the  aid  of  legislation  to  protect  the  right,  to  enforce  the  delivery,  and  to  secure 
the  subsequent  possession  of  tlie  slave.  If;  indeed,  liie  consdrndon  gnarantoes  the 
right,  and  if  it  requires  the  delivery,  npon  the  claim  of  the  owner,  (as  cannot  well  be 
doubted,)  the  natural  inference  certainly  is,  (hat  tbe  national  government  is  clothed  with 
the  appropriate  authority  and  functions  to  enfiKin  it.  Tbe  raDdamealH]  principle,  appli- 
cable lo  all  cases  of  this  sort,  would  seem  to  be,  that  where  the  end  is  required  the  means 
•re  given ;  and,  where  the  du^  is  enjoined,  the  ability  lo  perform  it  is  contemplated  lo 
exist,  on  the  part  of  the  ftioctionaries  to  whom  it  is  entrusted.  The  clause  ia  found  in 
the  nadonal  constitutioo,  and  not  in  that  of  any  state.  It  docs  not  point  out  any  state 
fiincCionsries,  or  any  state  action  to  carry  its  provisions  into  effect.  The  elates  cannot, 
therefore,  be  compelled  to  enforce  them;  and  it  might  well  be  deemed  an  unconstitii- 
tional  exercise  of  the  power  of  inlerprelatioB  to  insist,  that  tbe  states  are  bound  to  pro- 
vide means  to  carry  into  effect  the  duties  of  tbe  naliooal  government,  nowhere  d^gated 
at  intnuled  to  Ihem  by  the  constitution.  On  the  conttaty,  the  naloial,  if  not  the  necw- 
nry  concln^oa  is,  lliat  tbe  national  government,  in  the  atMnce  of  iH  positive  proviaioaa 
to  the  contiaiy,  is  bound,  through  its  own  pn^Mr  departmenu,  legislative,  judicial,  at 
executive,  as  tbe  case  may  require,  to  carry  into  effiKI  all  tbe  righto  and  dnties  imposed 
upon  it  by  the  coDStitution.  Tbe  remark  of  Mr.  MadiMiB,  in  The  Federalist,  No.  43, 
would  seem,  in  such  cases,  to  apply  with  peculiar  fbrce.  "A  right  (says  he)  impUes  k 
remedy ;  and  where  else  oould  the  remedy  be  deposited,  than  where  it  is  deposited  by 
the  constilotioa ! "  meaning,  as  the  context  riiowi,  in  the  gorenimenl  of  the  United 
States. 

Itis  plain,  then,  that  where  a  claim  ia  made  by  the  owner,  OBt  of  possession,  for  the 
delivery  of  a  slave,  it  must  be  made,  if  at  all,  against  some  other  person;  and  inasmuch 
as  the  right  is  a  right  of  property,  capable  of  being  recogniied  and  assarted  by  proceed- 
ings befoie  a  court  of  josliee,  between  parties  adverse  to  eadi  ether,  it  consiitutes,  in  the 
atrictest  sense,  a  eontrovo^  between  tbe  parlies,  and  a  case  "  arising  under  tbe  con- 
atitution"  of  die  Uikiled  Stales;  wUhin  the  express  delegation  of  judicial  powbr  given 
by  that  instrument.  Congress,  then,  may  call  that  power  into  actirity  for  the  very  pur- 
pose of  giving  efiect  to  that  right ;  and,  if  so,  Iken  it  may  piwcribe  the  mode  and  extant 
in  which  it  shall  be  applied,  and  how,  and  nn^er  what  circumalanees,  the  proceedinga 
shall  aflbrd  a  complete  protection  end  guaranty  to  the  right. 

Congress  baa  taken  this  veiy  view  of  the  power  and  duty  of  the  national  govemmcDl 
As  early  as  the  year  1T91,  the  attention  of  congsess  was  drawn  to  it,  (as  wa  shall  hem- 
after  more  fully  see,)  in  consequence  of  some  practical  difficulties  arising  under  the  other 
clause,  respecting  fugitives  fh>m  jnsticB  escaping  into  other  stales.  Tbe  result  of  their 
driiberations  was  the  poesage  ef  the  act  of  the  IStii  of  February,  1798,  ch.  51,  (7,) 
which,  after  having,  in  the  Gnt  and  aecood  sections,  provided  for  tiie  case  of  fnghi'res 


,.  Google 


CH.  XL.]  FDOITITE  BLAVB3.  553 

ftam  Justice,  by  a  deinaQil  to  be  made  of  tha  dellTeiT',  tbrongb  tlie  nc«cntiTe  anAority 
of  tbe  Jtate  where  thej  are  found,  proceeds,  in  the  tbiid  section,  to  provide,  that  when  ■ 
person  held  to  id>ar  or  serrice  in  any  c£  the  United  States,  sball  escape  into  any  other 
of  tha  siat«a  or  territories,  the  Jienon  to  whom  nich  labor  or  aerrice  may  be  due,  hia 
agent,  or  auorney,  is  heniby  empowered  to  mIm  or  wreM  inch  fugitive  from  labor, 
and  t»Ite  him  or  ber  before  uiy  judge  of  tbe  circuit  or  district  conitt  of  the  United 
States,  residing  or  being  witbiD  die  state,  or  before  any  magistrate  of  a  coonty,  dty,  or 
town  corporate,  wherein  snch  seimre  or  anett  sball  be  made ;  and,  npon  proof  to  die 
sadslkction  of  soch  jndge  or  magistrate,  mther  by  oral  evidence,  or  affidavit,  &c,  that 
At  person  so  sciied  or  arretted  doth,  under  the  laws  of  the  stste  or  territory  &am  wbicfa 
he  or  she  fled,  owe  service  or  labor  to  the  person  daiming  him  or  her,  it  shall  be  the 
dnt?  of  anch  jndge  or  magistrate  to  give  a  certiflcale  thereof  to  sncfa  claimant,  his  agent, 
or  attorney,  which  shall  be  sufBcient  warrajit  for  removing  the  said  thg^tive  from  labor 
to  tbe  state  or  terrilory  from  which  heorshe  fled.  The  fourth  lectian  provides  a  penalty 
against  any  person  who  shall  knowingly  and  willingly  obstruct  or  hinder  such  clmmant, 
his  agent,  or  attorney,  in  so  seiring  or  annsting  such  Aigitive  from  labor,  or  resbne  such 
fiigitive  from  the  claimant,  or  his  agent,  or  attorney,  when  so  arrested,  or  who  shall  har- 
bor or  amceal  such  f)igiiivc  after  notice  that  he  is  such  j  and  it  also  saves  to  tbe  person 
doming  such  labor  or  service  his  ri^t  of  action,  for  or  on  account  of  such  injuries. 

In  a  general  sense,  this  act  may  be  Imly  said  to  cover  tbe  whole  ground  of  de  const!- 
tuliou,  both  as  to  ftigilives  from  justioe,  and  fugitive  slaves ;  that  is,  it  raven  bolh  the 
snbjertt,  in  its  enactments;  not  because  it  exbanste  the  remedies  which  mny  be  applied 
by  congress  to  enforce  the  rights,  if  the  provisions  of  the  act  shall  in  pm^tice  ba  found 
not  to  attain  the  object  of  the  constitution  ;  but  because  it  points  ont  tally  all  the  modes 
of  attuning  those  objects,  which  congress,  in  their  discretion,  have  as  yet  deemed  expe- 
dient or  proper  to  meet  the  exigencies  of  the  constitnlion.  If  this  be  so,  then  it  would 
seem,  upon  jnat  principles  of  constroction,  that  the  legislation  of  congress,  if  constitu- 
tjonal,  mtiBt  snpenede  all  state  legislation  apon  the  same  subject;  and  bj  necessary 
implicalian  prohibit  it.  For  if  congress  have  a  conBlilalional  power  to  regulate  a  par- 
ticular subjecl,  and  they  do  actually  regnlale  it  in  a  given  manner,  and  in  a  certoia  form, 
it  cannot  be  that  the  state  legislatures  have  a  right  to  interfere ;  and,  as  it  were,  by  way 
of  compliment  to  the  l^islation  of  congress,  to  prescribe  additional  regnlations,  and 
what  they  may  deem  auxiliary  provisions  for  the  same  purpose.  In  such  a  case,  tbe 
legislation  of  congress,  in  what  it  does  prescribe,  manifestly  intUcales  that  it  does  not 
inland  that  thero  sball  be  any  farther  legislation  to  act  upon  tbe  subject-matter.  Its 
sileace  as  to  what  it  does  not  do,  is  as  expressive  of  what  its  intention  is  as  the  direct 
provisions  made  by  it.  This  doctrine  was  fully  reragnized  by  this  court,  in  the  case  of 
Boiaton  v.  Meore,i  Wheat.  Bep.  1,  91,  SS;  where  it  was  expressly  held,  that  where  con- 
gress have  exercised  a  power  over  a  particular  subject  given  them  by  the  constitntioa,  it 
is  not  competent  for  stale  legislation  to  add  to  the  provisions  of  congress  upon  that  sub- 
ject ;  for  that  tbe  will  of  congress  upon  the  whole  subject  is  as  clearly  estublished  by 
what  it  had  not  dedared,  aa  by  what  it  has  expressed. 

But  it  has  been  argued,  that  the  act  of  congress  is  atKonstitutionBl,  because  it  doet 
not  fall  within  die  scope  of  any  of  the  enumerated  powers  of  legislation  confided  to 
that  body;  and  therefore  it  is  void.  Stripped  of  its  artificial  and  technical  strurlure,  die 
argument  comes  to  this,  (hat  although  rights  are  exclusively  secured  by,  or  duties  are 
exclusively  imposed  upon  the  national  government,  yet,  nnless  the  power  to  cnforee 
these  rights,  or  to  execute  these  duties  cao  be  found  among  the  express  powers  of  legis- 
lation enumerated  in  the  conslitutiou,  they  remain  without  any  meant  of  giving  them 
e&ct  by  any  act  of  congraM;  and  Ifaey  must  operate  solely  pnfria  vigere,  howevw 
VOL.  II.  47 
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deTecCire  may  be  their  operation ;  naj,  even  although,  in  a  practical  senie,  they  become 
a  DDllity  from  the  want  of  a  proper  remedj  to  enforce  them,  or  to  proride  agaiiut  thur 
yjolatiou.  If  this  be  the  true  interpretation  of  the  conititation,  it  most,  in  a  great 
measure,  fail  to  attain  many  of  its  avowed  and  poutiTe  objecta  u  a  aecority  of  righta, 
aod  a,  recognition  of  duties.  Such  a  limited  coastmction  of  the  constitaiioQ  baa  n«*er 
yet  been  adopted  as  rorrect,  cither  in  theory  or  practice.  No  one  ha>  ever  aoppoecd  that 
congress  could,  constitudoimlly,  by  its  legislation,  eiereise  powen,  or  eiiact  laws  beyond 
the  powers  delegated  (o  it  by  the  constitution ;  but  it  has,  OD  varioos  occasions,  exercised 
power*  which  were  neceiwry  and  proper  as  means  to  cany  into  effect  rights  expressly 
given,  and  daties  expressly  etgoined  thereby.  The  end  being  reqaired,  it  has  been 
deemed  a  jost  and  necessary  implication,  that  the  means  to  accomplish  it  are  given 
aUo;  or,  in  other  words,  that  the  power  flows  ai  a  necessary  means  to  accomplish  the 

Thus,  for  example,  althoagh  the  constitution  has  declared  that  repreecntatiTOS  shall 
be  apportioned  among  the  states  accoiding  to  their  respective  federal  numbers  |  and,  for 
this  pDr|)ose,ithaa  expressly  aathoriied  cangresa,  bj  law,  to  provide  for  an  enmneratioa 
of  the  population  every  ten  years ;  yet  the  power  to  appor^oa  representatives  after  this 
ennmeration  is  made,  is  nowhere  foand  among  the  express  powers  given  to  congress, 
bnt  it  bas  always  been  acted  upon  as  irresistibly  flowing  from  the  dnty  positively 
eiyoined  by  the  constitnlioD.  Treaties  made  between  the  Dniled  Stales  and  foreign 
powers,  often  contain  special  provisions,  which  do  not  execute  themselves,  but  require 
the  interposition  of  congress  to  carry  them  into  effect,  and  congress  has  constantly,  in 
snch  eases,  legislated  on  the  subject ;  yet,  although  the  poner  is  given  to  the  executive, 
with  the  consent  of  the  senate,  to  moke  treaties,  the  power  is  nowhere  in  positive  terms 
conferred  upon  congress  to  moke  lavra  to  carry  the  stipulations  of  treaties  into  effect- 
It  bas  been  supposed  lo  result  from  the  dnty  of  the  national  government  to  fulfil  all  the 
obligations  of  treaties.  The  senators  and  representatives  in  congress  are,  in  oil  cases, 
exMpt  treason,  felony,  and  breach  of  the  peace,  exempted  from  anest  during  their 
attendance  at  the  sessions  thereof,  and  in  going  to  and  returning  from  the  same.  May 
not  congress  enforce  this  right  by  authorizing  a  writ  of  habeas  corpus,  to  free  them  from 
an  illegal  arrest  in  violation  of  this  clause  of  the  constitnliOD  1  If  it  may  not,  then  the 
specific  remedy  lo  enforce  it  must  exclusively  depend  upon  the  local  legislation  of  the 
states  i  and  may  be  granted  or  refused  according  to  their  own  varying  policy  or  pleasure. 
The  constitution  also  declares  that  the  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the  public  safety  may 
require  it.  No  express  power  is  given  to  congress  to  secure  this  invaluable  right  in  the 
non-enumerated  cases,  or  to  suspend  the  writ  in  cases  of  rebellion  or  invasion.  And  yet 
it  would  be  difficult  lo  say,  since  this  great  writ  of  liberty  is  nsually  provided  for  by  the 
ordinary  functions  of  legislation,  and  can  be  effectually  provided  for  only  in  this  way, 
that  it  ought  not  to  be  deemed  by  necessary  implication  within  the  scope  of  the  legisla- 
tive power  of  congress. 

These  cases  are  put  merely  by  way  of  itlustratioo,  to  show  that  the  rule  of  interpi«ta- 
tion,  insisted  upon  at  the  argument,  is  quite  kh>  narrow  to  provide  for  the  otdinaiy  exi- 
gencies of  the  national  government,  in  cases  where  rights  are  intended  to  be  absolutely 
secured,  and  duties  are  positively  enjoined  by  the  constitntioD. 

The  very  act  of  1T93,  now  under  consideration,  affords  the  most  conclusive  proof  that 
congress  has  acted  upon  a  very  different  rule  of  interpretation,  and  has  supposed  that  the 
right  as  well  as  the  duty  of  legislation  on  the  sutiject  of  fugitives  from  justice,  and  fugi- 
tive slaves  was  within  the  scope  of  the  constitutional  authority  conferred  on  the  national 
legislature.    In  respect  to  fugitivet  from  justice,  the  constitution,  al^though  it  expressly 
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provider  that  the  demaiiil  ihall  be  made  hj  the  enecutiTe  aathorily  of  the  stale  fhnn. 
which  llie  fagitive  hai  fled,  is  liient  u  to  tha  ptut^  npoo  whom  the  demand  ia  to  b« 
made,  and  as  to  the  mode  in  which  it  ahall  be  made-  Thig  rerj  silence  occasioned 
embarrassmeDta  in  eafordng  the  right  and  detf  at  an  tailj  period  aRer  the  adoption  of 
the  conatitntion-,  and  prodnced  a  heallalion  on  the  part  of  the  eitecDtive  authority  of 
Vir^nia  to  deliver  up  a  fngitire  fit)m  jiutice,  upon  the  demand  of  the  execaiive  of 
Fennaylrania,  in  the  jeer  1791 ;  and  as  we  historically  know  from  the  message  of  Preti- 
deat  WaahingCop  and  the  pablic  docamenM  of  that  period,  it  was  the  immediate  cauae 
of  the  passing  of  the  act  of  1793,  which  designated  the  peraon  (the  slate  esecatire) 
npon  whom  the  demand  should  be  made,  and  the  mode  tod  prooGi  upon  and  in  which  it 
thoald  he  made.  From  that  time  down  to  the  present  honr,  not  a  donbt  has  been 
breathed  npon  the  constitntionality  of  this  part  of  the  act ;  and  ererj  execotiTe  in  the 
union  hat  contlantly  acted  upon  and  admitted  its  Talidi^.  Yet  the  right  and  the  dd^ 
are  dependent,  as  to  their  mode  of  execution,  aolelj  on  the  act  of  congress ;  tod  bat  tor 
that,  ihey  would  remain  a  nominal  right  and  paaaive  dnt; ;  the  execntioo  of  which 
being  intnuled  to  and  required  of  no  one  in  particnlar,  all  penona  might  be  at  Uberty  to 
disregard  it  This  reiy  acquiescence,  under  such  circnmstancei,  of  the  highest  stata 
14inctionariea,  ia  a  most  dediiTe  proof  of  the  nnirersality  of  the  opinion  that  the  act  la 
(bunded  in  a  just  conabnction  of  the  constitution ;  independent  of  the  laat  influence 
which  it  onght  to  have  as  a  coDtemporaneous  expoiidoQ  of  die  provisions,  bj  those  who 
were  its  immediate  IVamera,  or  intimately  connected  with  its  adoption. 

The  same  aniforaiit;  of  acquiescence  in  the  validity  of  the  act  of  1799,  upon  S» 
other  part  of  the  anbject-matter,  that  <tf  fngitiTe  slaves,  has  prevailed  throaghout  tha 
whole  union  nntlt  a  comparatively  recent  period.  Nay,  being  from  its  nature  and  dia. 
nurter  more  readily  susceptible  of  being  brought  into  controversy,  in  courts  of  jostieo, 
than  the  (brmer,  and  of  enlisting  in  oppoailion  to  it  the  feelings,  and  it  maybe  the  preju- 
dices of  some  portiona  of  the  non-slaveholding  autes;  It  haa  naturally  been  brought 
under  adjudicalion  in  ssveisl  states  in  the  union,  and  particnlarlj  in  Hssaachuaetta,  New 
Yoric,  and  Pennsylvania,  and  on  all  iheee  occasions  iti  validity  has  been  affirmed.  Tito 
eases  cited  at  the  bar,  of  Wright  v.  Deaam,  S  Serg.  and  Bawie,  SS;  Glm  v.  Hadytt, 
9  Johns.  R.  67 ;  Jaek  v.  Martin,  18  Wend.  R.  31 1 ;  S.  C.  13  Wend.  B.  50T ;  and  Om.  r. 
Chiffiit,  S  ^ck.  R.  11;  are  directly  in  point.  So  far  as  the  judges  of  the  courts  of  tha 
Cnlted  Slates  hare  been  railed  upon  to  enforce  it,  and  to  grant  the  certificate  required 
by  it,  it  la  believed  that  it  has  been  unifbnnly  recognized  as  a  landing  and  valid  law,  and 
as  imposing  a  constitationBl  duty.  Under  such  circumstances,  if  the  question  were  ODO 
of  doubtful  coDstnirtion,  anch  long  acqeieacence  in  it,  such  contemporaneous  expositions 
of  it,  and  such  extensive  and  unifi>rm  recognition  of  its  validity,  would  in  our  jndgmeut 
entitle  the  qaestiou  to  be  considered  at  test;  utiless  iudeed  the  interpretation  of  the  con- 
stitution is  to  be  delivered  over  to  interminable  donbt  throughout  the  whole  progress  of 
legislation,  and  of  national  operations.  Congress,  the  executive,  and  the  jndiciary  hare, 
upon  varioas  occasions,  acted  upon  this  as  a  sonnd  and  reasonable  doctrine.  Eapedally 
did  this  court  in  the  cases  of  Sluan  *.  Laird,  1  Cronch,  R.  299 ;  and  Martin  v.  Bmler, 
1  Wheat.  R.  3(H ;  and  iu  Otkn  t.  The  Oommomaaili  of  Virginia,  6  WheaL  R.  364,  lOf 
npon  coniemporaneous  expositiotu  of  the  constitution,  and  long  acquiescence  in  it,  with 
great  nonfidence,  in  the  discussion  of  questions  of  a  highly  interesting  and  importaiit 

But  we  do  not  irish  to  rest  our  present  opinion  upon  tlie  ground  either  of  contempo- 
raneous exposition,  <a  long  acquiescence,  or  even  pisctieal  action ;  neither  do  we  mean 
to  admit  the  question  to  he  of  a  doubtful  nature,  and,  therefore,  as  propeiiy  calling  for 
the  aid  ^  such  con^entioiu.    On  the  coolnwy,  our  judgment  wonld  b«  the  same  if  tha 
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question  were  entirelj  new,  mnd  the  act  of  congren  were  of  recent  enBCtment.  We  hold 
the  *cl  to  be  cleorl;  constitutional  in  4II  iCa  loading  proviaioiu,  and,  indwd,  with  the 
exception  of  tluit  part  which  coofen  aaihoht?  tipon  «ta(e  magiittatea,  to  be  &ee  from 
nasoiuible  donbt  and  difficoltj,  npon  the  gronnda  alradv  staled.  As  to  the  anthoii^ 
coDferred  npon  state  magiatratai,  while  a  difference  of  opinion  has  existed,  and  may  exin 
B^  on  the  point,  in  different  stalei,  whether  slate  magiainUes  are  bound  to  act  under  it ; 
none  is  entertained  by  this  oonrt  that  atate  magistrates  may,  If  they  cbooee,  exercise  that 
■nthority,  unless  prohibited  by  state  legialation. 

TheremainiDgqneslionii,  whether  the  power  of  legislation  npon  this  anbjectis  excla- 
tire  in  the  national  goTemment,  or  concnrreat  in  the  states  until  it  is  eierdsed  by 
ODDgress.  In  oar  opinion  it  is  exclBsire ;  and  we  shell  now  proceed  briefly  to  state  our 
reasons  tot  that  opinion.  The  doctriira  stated  by  this  conit,  in  Stur^  t.  Craimimtliitid, 
4  WbeaLlLlSS,  I9S,  contain*  the  tree,  although  not  tlie  sole  mle  of  oonsidention,  which 
is  applicable  to  this  particular  subject.  "WhereTer,"  said  Ur.  Chief  Justice  MarahaU, 
in  delireriog  the  opinion  of  tbeconrt,  "the  terms  in  which  a  power  is  granted  to  con- 
Eteu,  or  the  nature  of  die  power  require  that  it  iheuld  be  exerdeed  exclusively  by 
MUgiess,  the  subject  is  as  completely  taken  from  the  state  l^isUtnree  as  if  they  had 
been  forbidden  to  act."  The  nature  of  the  power,  and  the  true  otjeds  to  be  attuned  by 
it,  are  then  as  important  to  be  weighed,  in  cottsidering  the  question  of  its  exctnslTeneu, 
as  the  words  in  irtilch  it  is  granted. 

In  the  fint  place,  it  is  msleiial  to  state,  (what  has  been  elieady  inddentaUy  hinted  at,) 
Ihet  the  right  to  seite  and  retake  fugitive  slaves,  and  the  duty  to  deliver  llMm  up,  in  what- 
ever Mate  of  tbe  anion  they  may  be  found,  and,  of  conrae,  the  coireapoading  power  ia 
congress  to  nte  the  appropriate  means  to  enfcrce  the  right  and  du^,  derive  their  whole 
TaUdily  and  obligation  exclnsiveiy  from  the  constitution  of  the  Duiled  States ;  and  an 
there,  for  the  first  Ume,  recognised  and  eeiabUihed  in  that  peenUai  oharKter-  Befon 
Ae  adoption  of  the  oonstitntion,  no  state  had  any  poirer  whaieoevet  ovet  the  subject, 
except  witliin  its  own  territorial  limits,  and  could  not  bind  the  soverdgnty  or  the  legia- 
lalJon  of  other  alatea.  Whenever  the  right  was  acknowledged,  or  the  dnty  enforced  in 
any  state,  it  was  as  a  matter  of  eomity  and  ftvor,  and  not  as  a  matter  of  strict  moral, 
political,  or  iutamational  obligation  or  duty.  Under  the  eonetitotiaD,  it  ia  recognized  a* 
en  absolute,  positive  tight  and  duty,  pervading  the  whole  niiiaa  with  an  equal  and 
■npreme  force,  nncontzolled  and  nncontrollablB  by  state  sovereign^  or  state  l^iaUtion. 
It  is,  therefore,  in  a  jnst  sense,  a  new  and  poeilive  right,  independent  of  oomity,  confined 
to  no  lerriiorial  limiis,  and  bonnded  by  no  state  institutions  or  policy.  The  natnral 
inference  dedndble  from  thij  consideration  certunly  is,  in  the  ahsence  of  any  positive 
delegation  of  power  to  the  state  legialatnres,  that  it  belongs  to  the  legislative  department 
of  the  nattonal  goremment,  to  which  it  owes  its  oripn  and  eetaUlshment-  It  would  be 
a  sliange  anomaly,  and  forced  coDttmction,  to  suppose  ^t  the  national  govcniment 
meant  to  rely  for  the  due  fnlfilment  of  iu  own  proper  duties,  and  the  rights  which  it 
intended  to  secure,  npon  stale  legislation,  and  not  upon  that  of  the  union.  A  Jbrtitri, 
it  would  be  more  objectionable  lo  snppose  that  a  power,  which  was  to  be  the  same 
throughout  the  union,  should  be  confided  lo  stale  sovereignly,  which  could  not  rightfully 
act  beyond  iM  own  territorial  limit*. 

In  the  next  place,  the  nature  of  the  provision,  and  the  objects  to  be  attained  by  i^ 
require  Aat  it  should  be  controlled  bj  one  and  the  same  will,  and  act  unifbnnly  by  the 
same  syelem  of  r^ulation*  tbranghout  the  union.  If,  then,  the  states  have  a  right,  in 
the  absenoe  of  legislation  by  congress,  to  act  upon  the  subject,  each  state  is  at  liberty  U> 
prescribe  just  such  regulations  as  soil  its  own  policy,  local  convsnienoe,  and  local  feel- 
ings. The  legislattonirfofie  state  may  not  on^  be  diObrent  from,  bat  utterly  repugnant 
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to  and  incompatible  with  that  of  another.  The  time  and  mode  and  limitation  of  the 
remedy;  the  prooft  of  the  title,  and  all  other  incident!  applicable  thereto,  ma}!  bo  pre- 
scribed in  ODeBl«t«,v)iicbaTe  rejected  or  disclaimed  in  another.  One  ilaie  maj  require 
Ae  owner  to  ane  in  one  mode,  uiolher  in  a  different  mode.  One  atate  maj  make  ft 
(tMnleof  limitationaaa  to  the  remedy,  in  its  own  iiibDDals,  short  and  Enmmary;  another 
may  prolong  the  period,  and  jet  restrict  the  proofs  ;  nay,  some  statei  may  atterly  refbso 
to  act  upon  the  anbject  at  all ;  and  othen  may  refoae  to  open  its  conrts  to  any  remediea 
tri  rtm,  because  they  would  interfbre  with  their  own  domestic  policy,  iostitutions,  or 
habits.  The  right,  thereof,  would  never,  in  a  practical  sense,  be  the  same  in  all  the 
states.  It  would  hare  no  unity  of  purpose,  or  unirormilj  of  operation.  The  duty 
might  be  enforced  in  Minie  statea,  retarded  or  limited  in  odien,  and  denied  as  compul- 
sory in  many,  if  not  in  all.  Consequences  like  these  must  hare  been  foreseen,  as  Tery 
likely  to  occur  in  the  non-slaveholdiag  states ;  where  legislation,  if  not  silent  on  the 
subject  and  purely  TOlnntaij,  could  scarcely  be  presumed  to  be  bvorable  to  the  exercise 
of  Ifae  rights  of  the  owner. 

It  is  scarcely  conceivable  that  the  slarelx^ing  states  would  huTe  been  sotitfled  vilh 
leaving  to  the  l^ialation  of  the  non-sUv^olding  states  a  power  of  regulation,  in  the 
sibecni^  of  that  of  congress,  which  would  or  m^t  praciically  amouot  to  a  power  to 
destroy  the  rights  of  die  owner.  If  the  argument,  therefore,  of  a  concurrent  power  in 
the  states  to  act  upon  the  subject-matter,  in  the  absence  of  legislation  by  congress,  be 
well  founded ;  then,  if  congress  had  never  acted  at  all,  or  if  the  act  of  congress  should 
be  repealed  without  providing  a  sabetitnle,  there  would  be  a  reaulling  amhority  in  each  of 
the  Btatea  to  regulate  Lbe  whole  subject  at  its  pleasure ;  and  to  dole  oat  its  own  remedial 
justice,  or  withhold  it  at  its  pleasure,  and  according  to  its  own  views  of  policy  and  expe- 
diency. Surely  such  a  stale  of  things  never  could  have  been  intended,  under  such  ft 
solemn  gnaranlee  of  right  and  duty.  On  the  Other  hand,  construe  the  right  of  legisla- 
tion OS  exclusive  in  congress,  and  eveiy  evil  and  every  danger  vanishes.  The  right  and 
the  duty  are  then  coextensive  and  uniform  in  remedy  and  operation  throsghout  the 
whole  union.  The  owner  has  the  same  security,  and  the  same  remedial  justice,  and  the 
same  eEcmption  from  state  regulation  and  control,  through  however  many  states  he  may 
paaa  with  his  fugitive  slave  in  his  possession,  in  frofuitu,  to  his  own  domicile.  But,  upon 
die  other  supposition,  the  moment  he  passes  the  state  line  be  becomes  amenable  to  th« 
taws  of  another  sorereignty,  whose  regulations  may  greatly  embarrass  or  delay  the  exer- 
cise of  his  rights,  and  even  be  repugnant  to  those  of  the  state  wbere  he  first  arrested  the 
fugitive.  Consequences  like  these  show  that  the  nature  and  objects  of  the  provision 
imperiously  require,  that,  to  make  it  effectual,  if  should  be  construed  to  be  exclusive  o'^ 
state  authority.  We  adopt  the  langiuge  of  this  court  in  Slur^  v.  Cmumimkidd, 
4  Wheat.  R.  193,  and  say,  that  "it  has  never  been  supposed  that  the  concurrent  power 
of  legislation  extended  to  ever;  possible  case,  in  whicb  its  exercise  by  the  states  has  oM 
been  expressly  prohibited.  The  confusion  of  such  a  practice  would  be  endless."  And 
we  know  no  case  in  which  the  confusion  and  public  inconvenieiicc  and  miticlue&  thereof, 
confd  be  more  completely  exemplified  than  the  present. 

These  are  some  of  the  reasons,  but  by  no  means  all,  upon  which  we  hold  tiie  power  of 
legi-'Uiion  on  this  subject  to  be  exclusive  in  congress.  To  guard,  however,  against  any 
possible  misconstruction  of  our  views,  it  is  proper  to  stale,  that  we  ore  by  no  means  to 
be  understood  in  any  manner  whatsoever  to  doubt  or  to  interfere  with  the  police  power 
belonging  to  the  states,  in  virtue  of  their  general  sovereignty.  That  police  power  extendi 
over  all  subjects  within  the  territorial  limits  of  the  states,  and  has  never  been  conceded 
to  the  United  States.  It  is  whoUy  distinguishable  lh)m  the  right  and  dnty  secured  by 
be  provision  now  nnder  considention ;  which  is  exclusively  derived  ftom  and  teeured 
AT* 
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b;  the  coDttitntion  ot  the  tJnited  SUtM,  and  owea  !ti  whole  effioc;  thereto.  We  enter- 
tain no  doabt  irhatwever  that  the  atateg,  in  virtue  of  their  general  police  power,  pouM* 
full  jnrisdiction  to  amit  and  restrain  ninftwsj  ilavea,  and  remoTe  them  from  their  bor- 
dera,  and  othenriae  to  Mcnre  themielTOa  against  thrar  depredatiDni  and  eri]  exav^le,  aa 
thej  cert^nl;  mt.j  do  in  caaet  of  idlert,  vagabondi,  and  ponper*.  He  rif^ti  of  tha 
owners  <^  fOgitiTe  (lares  tie  in  no  jut  mum  iniaiibired  with,  or  rag;al«ted  by  inch  a 
course  i  and,  in  manf  cases,  the  operations  of  this  police  power,  although  designed  essen- 
tUll7for  other  potpotee,  for  the  protection,  laAtf,  uid  peace  of  the  state,  maj  euentiallj 
pTomote  and  aid  the  interests  of  the  owners.  But  inch  regolMioQB  can  nerer  be  per- 
mitted to  interfere  with,  ot  to  obstruct  the  jost  ri^ts  of  tha  owner  to  reclaim  his  slave, 
derived  from  the  conititution  of  the  United  States,  or  with  tha  reniediet  prescribed  by 
congresi  to  aid  and  totoTct  the  same.] 
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CHAPTER  XU. 

GUARANTT    OF    KEPOBLICAN    OOVERNUENT  —  MODE    OF    UAKIKG 
AMBKDHSBTS. 

§  1813.  Tqs  fonrth  section  of  the  fourth  article  is  &a  follows : 
"  The  United  States  shall  gaaraotee  to  every  state  in  tliis  nnioQ  a 
"  republican  form  of  garemment ;  and  shall  protect  each  of  them 
"  against  invasion ;  and  on  application  of  the  le^alature,  or  of  the 
"  executive  when  the  legialatare  cannot  be  convened,  against  domestio 
"  riolence." 

^  1814.  The  want  of  a  provision  of  this  nature  was  felt  as  a  capital 
defect,  in  the  plan  of  the  confederation,  as  it  might,  in  its  conse- 
quences,  endanger,  if  not  overthrow,  the  union.  Without  a  guaranty, 
Uie  assistance  to  be  derived  &om  the  national  govenunent,  in  repelling 
domestic  dangers  which  might  threaten  the  existence  of  the  state  c<»i- 
stitutions,  could  not  be  demanded  as  a  right  from  the  national  govern- 
ment. Usurpation  might  raise  its  standard,  and  trample  upon  tlte 
liberties  of  the  people,  while  the  national  government  could  legally 
do  nothing  more  than  behold  the  encroachments  with  indignation  and 
regret.  A  successful  faction  might  erect  a  tyranny  on  the  rmns  of 
order  and  law ;  while  no  succor  could  be  constitutionally  afforded  bj 
the  union  to  the  friends  and  supporters  of  the  government.^  But  this 
is  not  all.  The  destruction  of  the  national  govenunent  itself,  or  of 
neighboring  states,  might  result  &om  a  successful  rebelHon  in  a  ^gla 
state.  Who  can  determine  what  would  have  been  the  issue,  if  the 
insurrection  in  Massachusetts,  in  1787,  had  been  successful,  and  the 
nulecontents  had  been  headed  by  a  Csesas  or  a  Cromwell  ? '  If  a 
despotic  or  monarchical  government  were  established  in  one  state,  it 
would  bring  on  the  ruin  of  the  whole  republic.  Montesquieu  has  acutely 
remarked,  that  confederated  governments  should  be  formed  only  be- 
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tween  states  whose  form  of  goTemment  is  not  only  similar,  but  also 
republican.* 

§  1815.  The  Federalist  has  spoken  vith  bo  much  force  and  propri- 
ety upoD  this  subject,  that  it  supersedes  all  fiirther  reasoning.^  "  In  » 
confederacy,"  says  that  work,  "founded  on  republican  principles,  and 
composed  of  republican  members,  the  superintending  government  ought 
clearly  to  possess  authority  to  defend  the  system  agUDst  aristocratic 
or  monarchical  innovations.  The  more  intjmate  the  nature  of  such  a 
union  maj  be,  the  greater  interest  hare  the  members  in  the  political 
mstitutiona  of  each  other ;  and  the  greater  right  to  insist,  that  the 
forma  of  government,  under  which  the  compact  was  entered  into, 
should  be  9uh«tanlially  maintained. 

5  1816.  "  But  a  right  implies  a  remedy ;  and  where  else  could  the 
remedy  be  deposited,  than  where  it  is  deposited  bjr  the  constitution  ? 
Gfovemmentfl  of  dissimilar  principles  and  forms  have  been  found  less 
adapted  to  a  federal  coalition  of  any  sort,  than  those  of  a  kindred 
oatnre.  'Aa  the  confederate  republic  of  Germany,'  says  Montesquieu, 
*  consists  of  free  cities  and  petty  states,  subject  to  different  princes, 
experience  shows  us,  that  it  is  more  imperfect,  than  that  of  Holland 
and  Switzerland.'  'Greece  was  undone,'  he  adds,  'as  soon  as  the 
king  of  Macedon  obtained  a  seat  among  the  Ampbjctaona.'  In  the 
latter  case,  no  doubt,  the  disproportionate  force,  as  well  as  the 
monarchical  form  of  the  new  confederate,  had  its  share  of  influence  on 
the  events. 

§  181T.  "  It  may  possibly  be  asked,  what  need  there  could  be  of 
such  a  precaution,  and  whether  it  may  not  become  a  pretext  for  altera- 
tions in  the  state  governments,  without  the  concurrence  of  the  states 
themselves.  These  questions  admit  of  ready  answers.  If  the  inter- 
poffltion  of  the  general  government  should  not  be  needed,  the  provision 
for  such  an  event  will  be  a  harmless  superfluity  only  in  the  constitution. 
But  who  can  say,  what  experiments  may  be  produced  by  the  caprice 
of  par^cular  states,  by  the  ambition  of  enterprising  leaders,  or  by  the 
intrigues  and  influence  of  foreign  powers  ?  To  the  second  question,  it 
may  be  answered,  that  if  the  general  goverument  should  interpose  by 
Yirtue  of  this  constitutional  authority,  it  will  be  of  course  bound  to 


>  Honteiq.  B.  9,  ch.  I,  2  ;  I  Tacb.  Black.  Comm.  App.  SSS,  S6T.    Thia  claan  of 
£[nsnnt;  wu  DDBnimoiul/  adopted  ia  th«  conTentioii,    Jodtd.  of  CoDTcntioii,  113, 18*. 
*  TheF«d«nlitt,No.9I. 
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pursue  the  autiiorit;.  But  tl)«  authority  exteuda  no  further  than  to  a 
guaranty  of  a  republican  form  of  govenuneDt,  which  supposes  a  pre- 
eusting  gOTemmeDt  of  the  form,  which  is  to  be  guaranteed.  As  long 
therefore  as  the  exialiag  republican  forms  are  continued  bjr  the  eiates, 
they  are  guaranteed  b;  the  federal  constitution.  Whenever  tlie  states 
may  choose  to  substitute  other  republican  forms,  thej  have  a  right  to 
do  so,  and  to  claim  the  federal  guaranty  for  the  latter.  The  only 
restriction  imposed  on  them  is,  that  they  shall  not  exchange  republican 
for  anti-republican  constitutions :  a  restriction,  which,  it  is  presumed, 
will  hardly  be  considered  as  a  grievance. 
'  ^  1818.  "  A  protection  agtunst  inranon  is  due  from  every  society, 
to  the  parts  componng  it.  The  latitude  of  the  expresdon  here  used, 
seems  to  secure  each  state  not  only  against  foreign  hostiUty,  but 
against  ambitions  or  vindictive  enterprises  of  its  more  powerful  neigb- 
bora.  The  history  both  of  ancient  and  modem  confederacies  proves, 
that  the  weaker  members  of  the  umon  ought  not  to  be  msenmble  to  the 
policy  of  this  article. 

§  1819.  "  Protection  against  domestic  violence  is  added  with  equd 
propriety.  It  has  been  remarlced,  that  even  among  the  Swiss  contons, 
which,  properly  speaking,  are  not  under  one  government,  proviuon  is 
made  for  t^  object ;  and  the  history  of  that  league  ioforms  us,  that 
mutual  fud  is  frequently  claimed  and  afforded ;  and  as  well  by  the 
most  democratic,  as  the  other  cantons.  A  recent  and  well-known 
event  among  ourselves  has  warned  us  to  be  prepared  for  emergenoies 
of  a  like  nature. 

§  1820.  At  first  view,  it  might  seem  not  to  square  with  the  repubUoan 
theory,  to  suppose,  either  that  a  majority  have  not  tfae  right,  or  that  a 
minority  will  liave  the  force,  to  subvert  a  government ;  and,  conse- 
quentiy,  that  the  federal  interposition  can  never  be  required  bat  when 
it  would  be  improper.  But  tJieoretic  reasoning  in  tliis,  as  in  most  other 
cases,  must  be  qualified  by  the  lessons  of  practice.  Why  may  not 
illicit  combinations  for  purposes  of  violence,  be  formed,  as  well  by  a 
majority  of  a  state,  especially  a  small  state,  as  by  a  majority  of  a 
county,  or  a  district  of  the  same  state  ;  and  if  the  authority  of  tiie 
state  ought  in  the  latter  case  to  protect  the  local  ma^tracy,  ot^ht 
not  the  federal  authority  in  the  former  to  support  the  state  aathority  ? 
Besides ;  there  are  certun  parts  of  the  state  constitutions,  which  are 
so  interwoven  with  the  federal  constitution,  that  a  violeot  blow  cannot 
be  gjveu  to  the  one  without  communicatiDg  the  wound  to  the  other. 
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Insarrections  in  a  state  will  rarely  iDdnce  a  federal  interposition,  nnless 
the  number  concerned  in  them  bear  some  proportion  to  the  Erieods  of 
government.  It  will  be  mnch  better,  that  the  violence  in  snch  cases 
should  be  repressed  bj  the  saperin tending  power,  than  that  the  major- 
i^  should  be  left  to  maintain  Ibeir  cause  by  a  bloody  and  obstinate 
contest.  The  existence  of  a  right  to  interpose  will  generally  {ffevent 
the  necessity  of  exerting  it. 

§  1821.  "Is  it  true,  that  force  and  right  are  necessarily  on  the  assae 
aide  in  republican  governments  ?  May  not  the  minor  party  possess 
such  s  superiority  of  pecuniary  resources,  of  miUtary  talents  and 
experience,  or  of  secret  succors  from  foreign  powers,  as  wiU  render  it 
superior  also  in  an  appeal  to  the  sword  ?  May  not  a  more  compact 
and  advantageous  position  turn  the  scale  on  the  same  aide,  sg^nst  a 
superior  number  so  situated,  as  to  be  less  capable  of  s  prompt  wad 
collected  exertion  of  its  strength  ?  Nothing  can  be  more  chimerical 
than  to  imagine,  that,  in  a  trial  of  actual  force,  victory  may  be  calca- 
lated  by  the  rules  which  prevul  in  a  census  of  the  inhabitants,  or 
which  determine  the  event  of  an  election !  May  it  not  happen,  in  fine, 
tliat  the  minority  of  citizens  may  become  a  majority  of  pertont,  by 
the  accession  of  alien  residents,  of  a  casual  concourse  of  adventurers, 
or  of  those,  whom  the  constitution  of  tlie  state  has  not  admitted  to  the 
rights  of  suffrage  ?  I  take  no  notice  of  an  unhappy  species  of  popu- 
lation abouDding  in  some  of  the  states,  who,  during  the  calm  of  regular 
government,  are  sunk  below  the  level  of  men  ;  but  who,  in  the  tem- 
pestuous scenes  of  civil  violence,  may  emerge  into  the  haman  charac- 
ter, and  give  s  superiority  of  strength  to  any  party  with  which  they 
may  associate  themselves. 

§  1822.  "  In  cases  where  it  may  be  doubtful  on  which  side  justice 
lies,  what  better  umpires  could  be  desired  by  two  violent  factions,  fly- 
ing to  arms  and  tearing  the  state  to  pieces,  than  the  representatives  of 
confederate  states,  not  heated  by  the  local  flame  ?  To  the  impartially 
of  judges  they  would  unite  the  affection  of  friends.  Happy  would  it 
be,  if  such  a  remedy  for  its  infirmities  could  be  enjoyed  by  all  free 
governments ;  if  a  project  equally  effectual  coitld  be  established  for 
the  universal  peace  of  mankind  I 

§  1823.  "  Should  it  be  asked,  what  is  to  be  the  redress  for  an  insur- 
rection pervading  all  the  states,  and  comprising  a  superiority  of  the 
entire  force,  though  not  a  constitutional  right  ?  The  answer  must  be 
that  such  a  case,  as  it  would  be  without  the  compass  of  human  reme- 
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dies,  SO  it  is  fortunately  not  within  tlie  compass  of  human  probability ; 
and  that  it  is  a  sufficient  recommendation  of  the  federal  constitution, 
that  it  diminishes  the  risk  of  a  cal&mity,  for  which  no  possible  consti* 
tution  can  provide  a  cure. 

§  1824.  "Among  the  advantages  of  a  confederate  republic,  enume- 
rated by  Montesquieu,  an  important  one  is,  '  that  should  a  popular 
insurrectioQ  happen  In  one  of  the  states,  the  others  are  able  to  quell  iL 
Should  abuses  creep  into  one  part,  they  are  reformed  by  those  that 
remain  sound.'  "^ 

4  182d.  It  may  not  be  amiss  further  to  observe,  (\a  the  language 
of  another  commentator,)  that  every  pretext  for  intermeddling  with 
the  domei^tic  concerns  of  any  state,  under  color  of  protecting  it  against 
domestic  violence,  is  taken  away  by  that  part  of  the  provision,  which 
renders  an  application  from  the  le^lature,  or  executive  authority  of 
the  state  endangered  necessary  to  be  made  to  the  general  government, 
before  its  interference  gan  be  at  all  proper.  On  the  other  hand,  this 
article  becomes  an  immense  acquisition  of  strength,  and  additional  force 
to  the  aid  of  any  state  government.  In  case  of  an  internal  rebellion, 
or  insurrection  agunst  lawful  authority.  The  southern  states,  being 
more  peculiarly  open  to  danger  from  this  quarter,  ought  (he  adds)  to 
be  particularly  tenacious  of  a  constitution,  from  which  they  may  derive 
such  assistance  in  the  most  critical  periods.^ 

^  1826.  The  fifth  article  of  the  constitution  respects  the  mode  of 
making  amendments  to  it.  It  is  in  these  words :  "  The  congress, 
"  whenever  two  thirds  of  both  houses  shidl  deem  it  necessary,  shall 
**  propose  amendments  to  this  constitution,  or,  on  the  application  of  the 
"  legislatures  of  two  thirds  of  the  several  states,  shall  call  a  conveo- 
"  tion  for  proposing  amendments,  which,  in  either  case,  shall  be  valid 
"  to  all  Intents  and  purposes,  as  part  of  this  constitution,  when  ratified 
"  by  the  le^latures  of  three  fourths  of  the  several  states,  or  by  coa- 
"  ventions  in  three  fourths  thereof,  as  the  one  or  the  other  mode  of 
"  ratification  may  be  proposed  by  the  congress ;  provided,  that  no 
"  amendment,  which  may  be  made  prior  to  the  year  one  thouawd 
"  eight  hundred  and  eight,  shall  in  any  manner  affect  the  first  tmd 
"  fourth  clauses  in  the  ninth  section  of  tiie  first  article ;  and  that  no 


'  The  Fedotslist,  No.  «. 

■  1  Tuck.  Black.  Comm.  App.  36*.    See  alio  Bawie  on  Conal.  ch.  3! ;  a  Blliot'4  De- 

lei,  118,119,  190;  Journal  ofCaiiTention,  p.  319, 311, 312. 
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"  state,  without  its  consent,  ^all  be  deprived  of  its  equal  suffrage  in 
"the  senate."  1 

§  X82T.  Upon  this  subject,  Uttle  need  be  stud  to  persuade  us,  at 
once,  of  its  utility  and  importance.  It  is  obvious  tJiat  no  human 
government  can  ever  be  perfect ;  and  that  it  is  impossible  to  foresee, 
or  guard  against  all  the  exigencies  which  may,  in  different  ages  require 
different  adaptatious  and  modifioations  of  powers  to  aiut  the  various 
necessities  of  the  people.  A  government,  forever  changing  ^d 
changeable,  is,  indeed,  in  a  state  bordering  upon  anarchy  and  con- 
fnmon.  A  government,  which,  in  its  own  organization,  provides  no 
means  of  change,  but  assumes  to  be  fixed  and  nnalterable,  must,  after 
a  while  become  wholly  unsuited  to  the  circumstances  of  the  nation ; 
and  it  will  eitber  degenerate  into  a  despotism,  or  by  the  pressure  of  itB 
inequalities  bring  on  a  revolution.  It  is  wise,  therefore,  in  every 
government,  and  espedally  in  a  republic,  to  provide  meuis  for  alter- 
ing and  impromg  the  fabric  of  government,  ae  time  and  experience, 
or  the  new  phases  of  human  afl^rs  may  render  proper,  ta  promote  the 
happiness  and  safety  of  the  people.  The  great  principle  to  be  sought 
is  t«  make  the.changes  practicable,  bat  not  too  easy ;  to  secure  due 
deliberation,  and  cantion;  and  to  follow  experience,  rather  than  to 
open  a  way  ibr  experiments,  suggested  by  mere  speculation  or  tiieory. 

§  1828.  In  regard  to  the  constitution  of  the  United  States,  it  is 
confessedly  a  new  experiment  in  the  history  of  nations.  Its  framers 
were  not  bold  or  rash  enough  to  believe,  or  to  pronounce  it  to  be  per- 
fect. They  made  use  of  the  best  lights  which  they  possessed,  to  form 
luid  adjust  its  parts,  and  mould  its  materials.  But  they  knew  that 
time  might  develop  many  defects  in  its  arrangements,  and  many  defi- 
ciendes  in  its  powers.  They  desired  that  it  might  be  open  to  improve- 
ment ;  and  under  the  guidance  of  the  sober  judgment  and  enlightened 
skill  of  the  country,  to  be  perpetually  approaching  nearer  and  nearer 
to  perfection.^  It  was  obvious,  too,  that  the  means  of  amendment 
might  avert,  or  at  least  have  a  tendency  to  avert,  the  most  serious 
perils  to  which  confederated  republics  are  liable,  and  by  which  all 
have  hitherto  been  shipwrecked.  They  knew  that  tbe  besetting  sin  of 
republics  is  a  restlessness  of  temperament,  and  a  spirit  of  discontent 
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at  Blight  evWa.  They  knew  ihe  pride  and  jealousy  of  state  power  in 
confederacies ;  and  they  wished  to  disann  them  of  their  potency,  by 
providing  a  safe  means  to  break  the  force,  if  not  wholly  to  ward  off 
the  blows,  which  would  from  time  to  time,  under  Ihe  garb  of  patriot- 
ism, or  a  love  of  the  people,  be  umed  at  tiie  constitution.  They 
believed,  that  the  power  of  amendment  was,  if  one  may  so  say,  the 
safety  valve  to  let  off  all  temporary  effervescences  and  excitements ; 
and  the  real  effective  instrument  to  control  and  adjust  the  movements 
of  the  machinery,  when  out  of  order,  or  in  danger  of  self-destruction. 

§  1829.  Upon  the  propriety  of  the  power  in  some  form,  there  will 
probably  be  littie  controvetsy.  The  only  question  is,  whether  it  is  so 
arranged  as  to  accomplish  its  objects  in  the  safest  mode ;  safest  for 
tiie  stability  of  the  government ;  and  safest  for  the  rights  and  liberties 
of  the  people. 

§  1830.  Two  modes  are  pointed  out,  the  one  at  the  instance  of  the 
government  itself,  through  the  insbumentality  of  congress ;  the  other, 
at  the  instance  of  the  states,  through  the  instrument^ity  of  a  conven- 
tion. Congress,  whenever  two  thirds  of  each  house  shall  concur  in 
the  expediency  of  an  amendment,  may  propose  it  for  adoption.^  The 
le^latures  of  two  thirds  of  the  states  may  require  a  convention  to  be 
called  for  the  purpose  of  proposing  amendments.  In  each  case,  three 
fourths  of  the  states,  either  through  their  legislatures,  or  conventioos, 
called  for  the  purpose,  must  concur  in  every  amendment,  before  it 
becomes  a  part  of  the  constitution.  That  this  mode  of  obtaining 
amendments  is  practicable,  is  abundantly  demonstrated  by  our  past 
experience  in  the  only  mode  hitherto  found  necessary,  that  of  amend- 
ments  proposed  by  congress.  In  this  mode  twelve  amendments  have 
already  been  incorporated  into  the  constitution.  The  guards,  too, 
against  the  too  hasty  exercise  of  the  power,  under  temporary  discoo- 
tonts  or  excitements,  are  apparentiy  sufficient.  Two  thirds  of  con- 
gress, or  of  the  le^latures  of  the  states,  must  concur  in  proposing, 
or  requiring  amendments  to  be  proposed ;  and  three  fourths  of  the 
states  most  ratify  them,  ^me  is  thus  allowed  and  ample  time  for 
deliberation,  both  in  propoung  and  ratifying  amendments.  They  can* 
not  be  carried  by  surprise,  or  intrigue,  or  artifice.     Indeed,  years 


'  It  haa  been  held,  that  the  ■pproral  of  the  preudent  ii  not  necemrj  to 
rat  propoMd  hj  coDgrcw.    SMai/tmrih  y.  Virgima,  3  £«1L  37S. 
TOL.  n.  48 
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may  el&pw  before  a  deliberate  judgment  maj  be  passed  upon  them, 
wdeaa  Bome  pressing  emergency  calls  for  instant  action.  An  amend- 
ment, which  has  tlie  deliberate  judgment  of  two  thirds  of  congress, 
and  of  three  fourths  of  the  states,  can  scarcelj^  be  deemed  onsnited  to 
the  prosperity  or  secnrity  of  the  repablic.  It  must  combine  as  mneli 
wisdom  and  experience  in  its  favor,  as  ordinarily  can  belong  to  the 
management  of  any  hnman  concerns.^  In  England  the  supreme 
power  of  the  nation  resides  in  parUament ;  and,  in  a  legal  sense,  it  is 
80  omnipotent,  that  it  has  authority  to  change  tlie  whole  atmctnre  of 
the  constitution,  witliout  resort  to  any  confirmation  of  the  people. 
There  is,  indeed,  little  danger,  that  it  will  so  do,  as  long  as  the  peofJe 
are  fairly  represented  in  it.  But  still  it  does,  tlieoretjcally  speak- 
ing, possess  the  power ;  and  it  has  actually  exercised  it  so  far  as  to 
change  the  succession  to  the  crown,  and  mould  to  its  will  some  portions 
of  the  internal  structure  of  the  constitution.^ 

§  1831.  Upon  the  subject  of  the  national  constitution,  we  may 
adopt,  without  heutation,  the  language  of  a  learned  commentator. 
"  Nor,"  says  he,  **  can  we  too  much  applaud  a  constitution  which  thus 
provides  a  safe  and  peaceable  remedy  for  its  own  defects,  as  they  may 
from  time  to  time  be  discovered.  A  change  of  goyemment  in  other 
countries  is  almost  always  attended  witli  convulsions  which  threaten  its 
entire  dissolution ;  and  with  scenes  of  horror,  which  deter  mankind 
from  every  attempt  to  correct  abuses,  or  remove  oppressions,  until 
they  have  become  altogether  intolerable.  In  America  we  may  reaatm- 
ably  hope  that  neither  of  these  evils  need  be  apprehended.  Nor  is 
there  any  reason  to  fear,  that  this  provision  in  the  constitution  will 


'  The  Federalist  disposes  of  this  article  in  the  following  brief,  bnt  decisive  manner: 
"  That  nscful  alterations  will  be  Bupgealed  by  experience,  conld  not  bnt  be  foreseen.  It 
was  Tfqaiaite,  therefore,  that  a  mode  for  introducing  them  shoald  be  provided.  Tba 
mode  preferred  bj  the  conveuiion  seems  to  be  stamped  with  every  mark  of  proprie^. 
It  guards  eqaally  agiunsl  that  extreme  facility,  which  would  render  the  constitution  too 
mutable ;  and  that  extreme  difficulty,  which  might  perpetuate  its  discovered  faults.  It, 
moreover,  equally  enables  the  genera],  and  the  state  govemmenta  to  ori^oatA  ths 
amendment  of  erron,  as  they  may  be  pointed  out  by  tho  experience  on  one  side  or  the 
other.  The  exception,  in  favor  of  the  equality  of  saffrage  in  the  senate,  was  probably 
meant  as  a  palladium  to  the  residuary  sovereignty  of  the  states,  implied  and  secured  by 
tbat  principle  of  representation  in  one  branch  of  the  legislattire ;  and  was  probably 
inuited  on  by  the  states  particolariy  attached  to  tbat  equality.  The  other  exceptioa 
must  have  been  admitted  on  tbe  same  conuderatious,  which  produced  the  privilego 
defended  by  it."    The  Federalist,  No.  43. 

*  See  I  Black.  Comm.  90,  91,  ItS,  147,  151,  IBS,  160, 161,  IBS,  310  to  318. 
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produce  any  instability  in  the  goveromeDt.  The  mode  both  of  origia- 
ating  and  ratifying  amendments,  (in  either  mode  which  the  constitu- 
tion directs,)  muat  necessarily  be  attended  with  Bnch  obstacles  and 
delays,  as  must  prove  a  sufficient  bar  against  light  or  firequent  innova- 
tions. And,  as  a  further  security  agunst  them,  the  same  article 
farther  provides,  that  no  amendment  which  may  be  made  prior  to  the 
year  1808,  ahall  in  any  manner  affect  those  clauses  of  the  ninth  sec- 
tion of  the  first  article,  which  relate  to  the  migration  or  importation  of 
each  permns  as  the  states  may  think  proper  to  allow,  and  to  the  man- 
ner in  which  direct  taxes  shall  be  hud,  and  that  no  state  shall,  withonb 
its  consent,  be  deprived  of  its  eqnal  suffrage  in  the  senate."  ^ 


■  1  Tock.  Black.  Comm.  App.  371, 37!. 
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CHAPTER  XLII. 

PUBLIC    DEBT  —  SUPEEMACT    OF   COHBTITUTION   AND   LAWS. 

^  1832.  The  first  clause  of  the  ^xth  article  of  the  constitution  is ; 
"All  debts  contracted,  and  engagements  entered  into  before  the 
"  adoption  of  this  constitutjon,  shall  be  as  valid  against  the  United 
"  States,  under  this  constitution,  as  under  the  confederation." ' 

^  1833.  This  can  be  considered  in  no  other  light,  than  as  a  declaiar 
tory  proposition,  resulting  from  the  law  of  nations,  and  the  moral  obli- 
gations of  society.  Nothing  is  more  clear  upon  reason  or  general 
law,  than  the  doctrine  that  rcrolntions  in  government  have,  or  rather 
onght  to  have,  no  efiect  whatsoever  upon  private  rights  and  contracts, 
or  upon  the  public  obligations  of  nations.^  It  results  from  the  first 
principles  of  moral  dutj  and  responsibility,  deducible  from  the  law  of 
nature,  and  applied  to  the  intercourse  and  social  relations  of  nations.' 
A  change  in  t^e  political  form  of  a  society,  ought  to  have  no  power  to 
produce  a  dissolution  of  any  of  its  moral  obligations.* 

§  1834.  This  declaration  was  probably  inserted  in  t^e  constitution, 
not  only  as  a  solemn  recognition  of  the  obligations  of  the  government 
resulting  &om  national  law,  but  for  the  more  complete  satisfaction  and 
security  of  the  public  creditors,  foreign  as  well  as  domestic.  The 
articles  of  confederation  contained  a  similar  stipulation  in  respect  to 
the  bills  of  credit  emitted,  moneys  borrowed,  and  debts  contracted  hy 
or  under  the  authority  of  congress,  before  the  ratification  of  the  con- 
federation.' 

^  1835.  Reasonable  as  tiiis  provision  seems  to  be,  it  did  not  wholly 


'  See  Jonra,  of  Conrentioo,  391. 

■  See  Jadaon  t.  Lmm,  3  John.  Cu.  109 ;  KtUy  t.  Haxram,  S  John.  Cat.  39 ;  Temtt 
T.  Taglor.  9  Crancb,  50. 

I  See  Ratherford,  lD>t.  B.  3,  rb.  9,  t  1,3;  Id.  cb.  10,  f  14;  VaUal,  Prelim.  Dis.  f  », 
9;  B.  3,  ch.  1,  \  1,  ch.  5,  i  64,  ch.  U,  t  2U,  315,  316. 

'  The  Fedenlist,  No.  43;  Batherford,  Inst.  B.  3,  ch.  10,  i  14,  15;  Orotias,  B.  S, 
ch.  9,  t  S,  9. 

•  1  Tuck.  Blftck.  Comm.  App.  368 ;  Confaderation,  Art.  13. 
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escape  the  snimadTersionB  of  that  critical  spirit  vhicb  vas  perpetoally 
OD  the  Bearch  to  detect  defects,  and  to  disparage  the  merits  of  the 
conslitutioD;  It  was  said  that  the  validity  of  all  engagements  made 
to,  as  Tell  as  made  btf,  the  United  States,  ought  to  have  been  expressly 
asserted.  It  b  surprising,  that  the  authors  of  such  an  objection  should 
have  oreriooked  the  obvious  conaderation,  that  as  all  engagements  ue 
in  their  nature  redprocal,  an  asserUon  of  their  validity  on  one  side, 
necessarily  involves  their  validity  on  tbe  other,  and  that  as  this  artdole 
is  but  declaratory,  Uie  establishment  of  it  in  debts  entered  into  by 
the  government,  unavoidably  included  a  recognition  of  it  in  engage- 
ments with  the  government.'  The  shorter  and  plainer  answer  is  that 
pronounced  by  the  law  of  nations,  that  states  neither  lose  any  of  their 
rights,  nor  are  discharged  &om  any  of  their  obligations,  by  a  change 
in  the  form  of  their  civil  government.'  More  was  scarcely  necessary, 
than  to  have  declared,  that  all  future  contracts  by  and  with  the  United 
States  should  be  valid,  and  binding  upon  the  parlies. 

§  1S36.  The  next  clause  is,  "  This  constitution,  and  the  laws  of  the 
"  United  States,  wluch  shall  be  made  in  pursuance  thereof,  and  all 
"  treaties  made,  or  wMch  shall  be  made,  under  the  authority  of  the 
"  United  States,  ediall  be  the  snpreme  law  of  the  land.  And  the 
"  judges  in  every  state  shall  be  bound  thereby,  any  thing  in  the  consti- 
"  tution  or  laws  of  any  state  to  the  contrary  notwithstanding."  * 

^  1837.  The  propriety  of  this  clause  would  seem  to  result  fromtiie 
very  nature  of  the  constitution.  If  it  was  to  establish  a  national 
government,  that  government  ought,  to  the  extent  of  its  powers  and 
rights,  to  be  supreme.  It  would  be  a  perfect  solecism  to  affirm,  that 
a  national  government  should  exist  with  certtun  powers ;  and  yet,  that 
in  the  exercise  of  those  powers  it  should  not  be  supreme.  What 
other  inference  eould  have  been  drawn,  than  of  their  supremacy,  if 
the  constitution  had  been  totally  silent?  And  surely  a  positive  affirm- 
ance of  that  which  is  necessarily  impUed,  canttot,  in  a  case  of  such 
vital  importance,  be  deemed  uniniportant.  The  very  circumstance, 
that  a  question  might  be  made,  would  irremtibly  lead  to  the  conclu- 
sion that  it  oo^t  not  to  be  left  to  inference.    A  law,  by  tiie  very 


>  The  Fedenbt,  No.  43,  No.  S4. 

■  Tha  Fedemliat,  No.  84;  Rnlherfbn),  B.  2,  ch-  10,  ^  14, 15;  Qivtiiu,  fi.  S,  di.  9. 
S,  B. 

>  See  Journal  of  CoovendaD,  p.  I3S,  SSS,  MS. 
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meaniDg  of  the  term,  inclades  supremacy.  It  is  a  rule,  wUch  those 
to  wbom  it  is  prescribed,  are  bound  to  observe.  This  results  from 
erery  political  associatiou.  If  individuals  enter  into  a  state  of  socie^, 
the  laws  of  that  society  must  be  the  supreme  regulator  of  their  con- 
duct. If  a  number  of  political  Bocieties  enter  into  a  larger  political 
society,  the  law3  which  the  latter  may  enact,  pursuant  to  the  powers 
entrusted  to  it  by  its  constitution,  must  necessarily  be  supreme  orer 
those  societies,  and  the  individuals  of  whom  they  are  composed.  It 
would  otherwise  be  a  mere  treaty,  dependent  upon  the  good  faith  of 
the  parties,  and  not  a  goremment,  which  is  only  another  name  for 
political  power  and  supremacy.  But  it  will  not  follow,  that  acta  of  the 
larger  society,  which  are  not  pursuant  to  its  constitutional  powers,  bat 
which  are  invsuons  of  the  residuary  authorities  of  ihe  smaller  socie- 
ties, will  become  the  supreme  law  of  the  land.  They  will  be  merely 
acts  of  usurpation,  and  will  deserve  to  be  treated  as  such.  Hence  we 
perceive,  that  the  above  clause  only  declares  a  truth,  which  flows 
immediately  and  necessarily  from  the  institution  of  a  national  govern- 
ment.^ It  will  be  observed,  that  the  supremacy  of  the  laws  is 
attached  to  those  only  which  are  made  in  pursuance  of  the  consti- 
tution ;  a  caution  very  proper  in  itself,  but  in  fact  the  limitation 
would  have  arisen  by  irresistible  implication,  if  it  had  not  been 
expressed,' 

4j  1838.  In  regard  to  treaties,  there  is  equal  reason  why  they 
should  be  held  when  made,  to  be  the  supreme  law  of  the  land.  It  la 
to  be  considered,  that  treaties  constitute  solemn  compacts  of  binding 
obligation  among  nations ;  and  unless  they  are  scrupulously  obeyed, 
and  enforced,  no  foreign  nation  would  consent  to  negotiate  with  us;  or 
if  it  did,  any  want  of  strict  fidelity  on  our  part  in  the  ^charge  of  the 
treaty  stipulations  would  be  visited  by  reprisals,  or  war.^  It  is,  there- 
fore, indispensable,  that  they  should  have  the  obligation  and  force  of  a 
law,  that  they  may  be  executed  by  the  judicial  power,  and  be  obeyed 
Hke  other  laws.    This  will  not  prevent  them  from  being  cancelled  or 


1  The  Federalist,  No.  33.  See  GMont  v.  Osdm,  9  Wheat.  R.  210,  ail ;  M'(Mixh  v. 
Maryhnd,  4  Wheat.  B.  405, 406.  This  paisage  from  tbe  Federalist  (No.  S3)  hu  been 
Tot  MiotberpnrpoM,  already  died  in  *o1.)-  S  SiO;  bnt  it  is  netewM;  to  be  hen  repeated 
to  ^Te  doe  effect  to  the  Eubseqnent  pssiages. 

'  Ibid,    See  alao  1  Tuck.  Black.  Comm.  App.  369,  310. 

>  See  The  FedenOist,  No.  64. 
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abrogated  bj  th«  nation  upon  grave  and  snitable  occaaione ;  for  it  irill 
not  be  disputed,  that  they  are  subject  to  the  tentative  power,  and 
may  be  repealed,  like  other  laws  at  its  pleasure ;  ^  or  Uiey  may  be 
varied  by  new  treaties.  Still,  while  they  do  Bubsist,  they  ought  to 
have  a  podtive  binding  efficacy  as  laws  upon  all  the  states,  and  all  the 
citizens  of  the  states.  The  peace  of  Uie  uation,  and  its  good  fiuth, 
and  moral  dignity,  indispensably  require,  that  all  state  laws  should  be 
subjected  to  their  supreoucy.  The  difference  between  considering 
them  as  laws,  and  considering  them  as  executory,  or  executed  con- 
tracts, is  exceedingly  important  in  the  actual  administration  of  public 
justice.  If  they  are  supreme  laws,  courts  of  justice  will  enforee  tiiem 
directly  in  all  cases,  to  which  they  can  be  judicially  applied,  in  oppo- 
sition to  all  state  laws,  as  we  all  know  was  done  in  the  case  of  die 
British  debts  secured  by  the  treaty  of  1783,  after  the  constitution  waa 
adopted.'  If  they  are  deemed  but  solemn  compacts,  promissory  in 
tiieir  nature  and  obligation,  courts  of  justice  may  be  embarrassed  in 
enforeing  them,  and  may  be  compelled  to  leave  the  redress  to  be  admi- 
nistered through  other  departments  of  Uie  goremment.'  It  is  notori- 
ous, that  treaty  stipulations  (especially  those  of  the  treaty  of  peace  of 
1783)  were  grossly  disregarded  by  the  states  under  the  confederation. 
They  were  deemed  by  the  states,  not  as  laws,  but  like  requisitions,  of 
mere  moral  obligation,  and  dependent  upon  the  good-will  of  the  states 
for  their  execution.  Congress,  indeed,  remonstrated  agtunst  this  con- 
struction, as  unfounded  in  principle  and  justice.*     But  their  voice  was 


'  S«e  Ad  of  Congma,  7th  Jnlj,  1798,  ch.  84;  IWio<  t.  Setnmn,  I  Cnnch,  1 ;  Wan 
T.  £4r&(>n,3Dal].361,PerIiedeII,J. 

■  Ware  r.  ^tion,  3  DkU.  B.  199.  See  tlM  GObai*  r.  Ogdm,  9  Wheat.  R.  310,  all ; 
Letter  of  CongreMof  13lh  April,  1787;  18  Joani.  of  Coiigi«M,S2. 

*  See  Iredell,  J.'i  rearaning  Id  Wan  t.  HyOa,,  3  Ball.  B.  S70  to  977 ;  S  Uanhan'i 
Life  of  WwhiDgton,  di.  8,  p.  6S3,  696;  1  Wait'*  State  Papen,  45,  47,  71,  81,  145; 
Sag.  on  ConiL  ch.  91,  p.  317,  318,  ch,  33,  p.  396,  397,  (3d  edit-  ch.  31,  p.  318,  SIB, 
ch.  34,  p.  406,  407.)  "A  treaty,"  said  the  inpreme  court,  in  FinUr  t.  NalMmt,  3  Felsn's 
R.  314,  "  i«  in  it»  nature  a  contract  between  two  Dadonj,  not  a  leg^iilatire  act  It  doea 
not  geiKTBllj  effett  of  itself  the  object  to  be  accomplished,  etpedally  so  far  as  its  open- 
tion  it  infraUnilwial;  bat  is  carried  into  execatioD  by  the  soTereigii  power  of  the 
teepectiTe  parties  to  the  inatmineat.  In  the  United  Stales  a  different  priaciple  is  esta- 
blished. Oar  conttilntion  declares  a  btUj  to  be  the  law  of  the  land.  It  is  conse- 
qoently  to  be  reputed  by  courts  of  justice  as  equiTslent  to  an  act  of  the  legislature 
whenever  it  operates  of  ilMlf  witbont  the  aid  <rf  any  l^slative  proTision." 

•  CircolarLetlerof  Congress,  13th  April,  1787;  13  Jotim.  of  Congress,  98  to  36. 
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not  heard.  Power  and  right  w«re  separated ;  the  argament  waa  all 
OB  one  side ;  but  the  power  was  on  the  other.^  It  was  probably  to 
obviate  this  very  difficulty,  that  tiiis  clause  was  inserted  in  tite  consti- 
tatioQ ;  ^  and  it  would  redound  to  the  immortal  honor  of  its  authors  if 
it  bad  done  no  more,  than  thus  to  bring  treaties  within  the  sanctuary 
of  jnsdee,  as  laws  of  supreme  obligation.'  There  are,  indeed,  still 
oases  ia  whieh  ooorts  of  justice  can  adnunister  no  effectual  redress ; 
for  when  the  terms  of  a  stipulation  import  a  contract,  as  when  either 
of  the  parties  engages  to  perform  a  particular  act  the  treaty  addreasM 
itself  to  the  political,  and  not  to  the  judicial  department ;  and  the 
legislature  must  execute  the  contract,  before  it  can  become  a  rule  for 
the  courts.* 

\  1839.  It  is  melancholy  to  reflect,  that  concluave  as  this  riew  o{ 
the  sabject  is  in  &t<»  of  the  supremacy  clause,  it  was  asswled  wiUi 
great  Tehemence  and  zeal  by  the  adversaries  of  the  oonstitutjon ;  and 
especially  the  conclu<Ung  clanse,  which  declared  the  sniH-emacy, "  any 
tl^g  in  the  constitution  or  laws  of  any  state  to  the  contrary  notwitii- 
standiDg."  '  And  yet  this  very  clanse  was  but  an  expresuon  of  the 
necessary  meaning  of  the  former  clause,  introduced  firom  abundant 
caution,  to  make  its  obligation  more  strongly  felt  by  the  state  judges. 
The  very  circumstance,  that  any  objection  was  made,  demonstrated 
the  utility,  nay  the  necessity  of  the  clause,  unce  it  removed  every 
pretence,  under  which  ingenuity  coald,  by  its  miserable  subterfuges, 
tKSpe  fifm  the  controlling  power  of  the  constitution. 

^  1840.  To  be  fully  sensible  of  the  value  of  the  whole  clause,  we 
need  only  suppose  for  a  moment,  that  the  supremacy  of  the  state  con- 
stitutions had  been  lefl;  complete  by  a  saring  clause  in  their  favor.  "  In 
the  first  place,  as  ttiese  constitutions  invest  the  state  legislatures  with 


>  S«e  dM  oimuDn  of  Iredell,  J.  in  Wan  t.  Bglten,  3  Dall.  370  to  177. 

'  Id.  276,  277-    See  Jonmal  of  ConTenlion,  p  222,  283,  283,  293. 

■  Theimpomnccof  this  poverha*  been  practii^my  illuscratGdbyihe  redress  afforded 
bj  conrta  of  law  id  eases  pending  before  them  upon  treat;  stipnUtioita.  See  Unittd 
Sana  V.  7»e  Pejsy,  1  Cranch,  103;  Ware  v.  B^Uon,  3  Dall.  H.  199,  S4*,  261 ;  Omttd 
Staia  T.  Armdondo,  6  Feterg's  R.  691 ;  Soulard  v.  Smith,  4  Petora's  Snp.  B.  91 1 ;  Case 
of /oRdlAtM  BMint,  I  Hall*!  Jootn-  of  Juriip.  3Sj  Bee'e  .Adm.  Bep.  263;  S  Wlteat- 
Bep.  App- 

•  Folar  T.  NdUim,  9  Petera'i  Sap.  Ct  B.  ihi,  314.  See  alto  tbe  Bello  ConraaM, 
6  Wheat.  B.  171;  Serg.  on  Conit.  ch.  33,  p.  397,  398,  399,  (ch.  34,  p.  407, 108,  40», 
410,  9d  edit.) 

*  BeeTbaEUenlift,Mo.44,»4. 
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absoluto  mveTexgatj,  in  all  cues  not  excepted  b;  the  existing  articles 
of  confederation,  all  the  anthoritiea  conttuned  in  the  proposed  coDSti- 
tuMon,  BO  far  as  thej  exceed  those  enumerated  in  the  confederation, 
would  have  been  annulled,  and  the  new  congress  iroold  have  been 
reduced  to  the  same  impotent  condition  with  their  predeceaaors.  In 
the  next  place,  aa  the  constitutions  of  some  of  the  states  do  not  even 
expressly  and  fully  recognize  the  existing  powers  of  the  confederacy, 
an  express  saving  of  the  supremacy  of  the  former  would,  in  snch 
states  have  brought  into  question  every  power  oontuned  in  the  pro- 
posed constitution.  In  the  third  place,  as  the  conatJtutionB  of  the 
states  differ  much  from  each  other,  it  might  happen,  that  a  treaty  or 
national  law,  of  great  and  equal  importance  to  the  states,  would  inter- 
fere with  some,  and  not  with  other  constitations,  and  would  conse- 
quently be  raUd  in  some  of  the  states,  at  the  same  time  that  it  wonld 
have  no  effect  in  others.  In  fine,  the  worid  would  have  seen,  for  the 
first  time,  a  system  of  government  founded  on  an  invermon  of  tbe 
fundamental  principles  of  all  government;  it  would  have  seen  tlie 
authority  of  the  whole  society  everywhere  subordinate  to  the  authority 
of  the  parts ;  it  would  have  seen  a  monster,  in  which  the  head  was 
under  the  direetion  of  the  members."  * 

^  ld41.  At  an  early  period  of  the  government  a  quesljon  arose, 
how  far  a  treaty  could  embrace  commertnal  regulations,  so  as  to  be 
obligatory  upon  the  nation,  and  upon  congress.  It  was  debated  with 
great  zeal  and  f^ility  in  the  house  of  representatives.*  On  the  one 
band  it  was  contended,  that  a  treaty  might  be  made  respecting  com- 
merce, aa  well  as  upon  any  oUier  subject;  that  it  was  a  contract 
between  the  two  nations,  which,  when  made  by  the  president,  by  and 
with  the  consent  of  the  senate,  was  binding  upon  the  nation ;  and  that 
a  refusal  of  the  house  of  representatives  to  carry  it  into  efiect  was 
breaking  the  treaty,  and  violating  the  Mth  of  the  nation.  On  the 
other  hand,  it  was  contended  that  the  power  to  make  treaties,  if  appli- 
cable to  every  object,  conflicted  with  powers,  which  were  vested  exclu- 
sively in  congress;  that  either  the  treaty-maUng  power  must  be 
Hmited  in  ita  operation,  so  as  not  to  touch  objects  committed  by  the 
constitntion  to  congress ;  or  the  assent  and  cooperation  of  the  house  of 


>  The  Fedenlbt,  No.  44. 

*  The  qneatioQ  hom  in  the  d^Mte  for  cartTiDg  into  effbct  tbe  Brittab  TrcUjof  17M. 
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representatives  muBt  be  required  to  give  validity  to  anj  compact,  so 
&r  as  it  might  comprehend  these  objects ;  that  congress  was  invested 
-with  the  exclnuve  power  to  regulate  commerce ;  that  therefore,  a 
treaty  of  commerce  required  the  assent  and  cooperation  of  the  house 
of  representatives ;  that  in  every  case  where  a  treaty  required  an 
appropriation  of  money,  or  an  act  of  congress  to  carry  it  into  effect, 
it  was  noVin  this  respect  obligatory,  till  congress  had  agreed  to  carry 
it  into  effect ;  and,  that  they  were  at  &ee  liberty  to  make,  or  withhold 
such  appropriation,  or  act,  wi^out  being  chargeable  with  violating  the 
treaty,  or  breaking  the  futh  of  the  nation.  In  the  result,  the  house 
of  representatives  adopted  a  resolution  declaring  that  the  house  of 
representatives  do  not  claim  any  agency  in  making  treaties  ;  but  when 
a  treaty  sf^polateB  regulations  on  any  of  the  subjecta  submitted  to  the 
power  of  congress,  it  must  depend  for  its  execution,  as  to  such  stipola- 
tions,  on  a  law  or  laws  to  be  passed  by  congress ;  and  that  it  is  the 
constitutional  right  and  duty  of  the  house  of  representatives,  in  all 
such  cases,  to  deliberate  on  tlie  expediency  or  inexpediency  of  carry- 
ing auoh  treaty  into  efibct,  and  to  determine  and  act  thereon,  as  in 
their  judgment  may  be  most  conducive  to  the  public  good.  It  is  well 
known,  that  the  president  and  the  senate,  on  that  occasion,  adopted  a 
different  dootiine,  nuunt^omg,  tb&t  a  treaty  once  ratified  became  the 
law  of  the  knd,  and  congress  were  constitutionally  bound  to  carry  it 
into  e&ot.^    At  the  distance  of  twenty  years,  the  same  question  was 


■  See  Jonrna]  of  Home  of  Be[H«ieiiUdvM,  eth  April,  1796;  5  HMihall'a  Lift  of 
Waahi]lgti>D,ch.  8,p.  650  toGSSiSerg.oi)  Cooit.  ch.  33,  p.  401,|!d  edit.  ch.  34,  p.410, 
411)  i  1  Debates  on  British  Treaty,  by  F.  Bache,  1'96,  p.  374  to3S6;  4  Elliot's  Deb. 
344  to  34S.  President  Washington  on  this  occasion,  refused  to  deliver  the  papers 
TMpecttng  Ae  British  Trea^  of  1 T94,  called  for  by  the  honse  of  representatives ;  and 
anerted  die  oUigaloiy  force  of  tha  treaty  upon  conjcress  in  tbe  nuwt  emphatic  tern*. 
Bs  added,  that  be  knew  that  this  was  understood  in  the  c^invention  to  be  the  intended 
interpretation,  and  he  referred  to  the  Jonmal  of  tbe  Convention  *  to  ehow,  thnt  s  propo- 
sition was  made,  "that  no  treaty  should  be  binding  on  the  United  States,  which  was  not 
ra^edby  alaw;"  and  that  it  was  explicitly  rejected.  (9  Marshall's  Lift  of  Washing- 
ton, ch.  8,  p.  654  to  6S8.)  At  a  much  earlier  period,  vii.  in  1T90,  the  same  point  came 
before  the  cabinet  orPreBident  Washington  in  a  treaty  proposed  with  the  Creek  Indians. 
Upon  that  occasion,  there  seems  to  have  been  no  donbt  in  the  minds  of  any  of  his  cabi- 
uetof  tbt  coDclnsiTeness  of  a  treaty  containing  commereiol  sttpnlations-  Mr.  Jeffenon, 
on  that  occasion  firmly  maintained  it-  A  trea^,  (said  he,)  made  by  the  president  with 
tbecoocnrrenceof  two  thirds  of  the  senate  is  the  law  of  the  land,  and  a  law  of  a  superior 

•  8«e  Jaamd  or  Coavantion,  p,  as4, 3IS,  3SS,  33P,  319, 313. 
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again  presented  for  the  conaideration  of  both  honaea,  upon  a  bill  to 
carry  into  effect  a  clause  in  the  treaty  of  1815  with  Great  BriUia, 
abolishing  discriminating  duties ;  and  upon  that  occaeion,  it  vaa  moat 
ably  debated.  The  result  was,  that  a  declaratory  clause  was  adopted, 
instead  of  a  mere  enacting  clause,  so  that  the  binding  obligalioD  of 
treaties  was  affirmatively  settled.^ 

^  1842.  From  this  supremacy  of  tbe  constitution  and  laws  and  trea- 
ties of  the  Unit«d  States,  within  their  constitutional  scope,  arises  the 
duty  of  courts  of  justice  to  declare  any  unconstitutional  law  passed  by 
congress  or  by  a  state  legislature  void.  So,  in  like  manner,  the  same 
duty  arises,  whenever  any  other  department  of  the  national  or  state 
governments  exceeds  its  constitutional  functions.^  But  the, judiciary 
of  the  United  States  has  no  general  jurisdiction  to  declare  acts  of  the 
several  states  void,  unless  they  are  repugnant  to  the  constitution  of 
the  United  States,  notwithstanding-  they  are  repugnant  to  the  stat« 
constitution.^  Such  a  power  belongs  to  it  only,  when  it  sits  to  admin- 
tster  the  local  law  of  a  state,  and  acts  exactly,  as  a  state  tribunal  is 
bound  to  act.*  But  upon  this  subject  it  seems  unnecessary  to  dwell, 
since  the  right  of  all  courts,  state  as  well  as  natiooal,  to  declare 
unconstitutitmsl  laws  void,  seems  settied  beyond  the  reach  of  judioial 
controversy.' 


order,  bcraDra  it  not  onlj  Tepeuls  paat  loirs,  but  cannot  itsrl/  be  rrpeakil  by  Jiilvrt  imtt. 
Thti  treatj  then  will  legalij  coDtrol  die  datj  art,  and  Chs  act  for  ncariltg  trftdara  ia  this 
partiCDlariiuUiice.  Yet  Hr.  Jefferson  aAerwardi,  (in  Nor.  1T9S,)  seemi  to  h&ve  fluctu- 
ated ID  opinioa,  and  to  hare  been  unsettled,  ai  to  the  natare  and  extent  of  the  Ireatf- 
tnaking  power.    4  Jefferson's  Corresp.  497,  498. 

■  Ser);.  on  Const  ch,  33,  p.  402,  (3d  edit.  eh.  34,  p.  411) ;  3  Glliot'i  Deb.  273  to  !T9. 
Upon  this  ocea«ion,smost  adtoiraUe  epeechwas  deliTcred  by  the  Ute  William  Fink- 
oey,  in  which  his  ^at  powen  of  reasoning  and  juridical  leaining  had  an  ample  Kope. 
See  Wheiiwn's  Life  of  Pinkney,  p.  517. 

*  Marhiiri/  V.  Mndiirm,  1  Cranrh,  137,  178. 

■  OAdfT  V.  BvU,  3  Dall.  R.  386 ;  8.  C- 1  Peiers't  Cond.  R.  171, 177. 

*  SaXtatte  v.  MaOliapim,  S  Peters's  Sup.  R.  380,  413. 

*  Sec  Scrf(.  ou  Const,  ch.  33,  p.  391,  (3d  edit- di  34,  p.  401) {  I  Eanl'i  Comm.  Led. 
aO,  p.  420,  421,  (2d  edit.  p.  448,  44S,  4W.) 
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CHAPTER  XUn. 

OATHS   OF  OFFICE  —  EKLIGIODB  TEST  —  RATIFICATION  OP   COHflTI- 
TDTION. 

§  184S.  The  next  clause  is,  "  The  senators  and  represeotatiTes 
"  before  mentioned,  and  tiie  members  of  the  several  state  legislatures 
"and  idl  executive  and  judicial  officers,  both  of  the  United  States 
"  and  of  the  several  States,  shall  be  boand  b;  oath  or  affirmation  t« 
"  support  the  constitution.^  But  no  religions  teat  shall  ever  be  required 
"as  a  qualification  to  any  office  or  public  trust  under  the  United 
"  States." 

^  1844.  That  all  those,  who  are  entrusted  witii  the  execution  of  the 
powers  of  the  national  government,  should  be  bound  by  some  solemn 
obligatioQ  to  the  due  execndon  of  the  trusts  reposed  in  tiiem,  and  to 
support  the  constitution,  would  seem  to  be  a  proposition  too  clear  to 
render  any  reasoning  neaeBsary  in  support  of  it.  It  results  from  the 
plun  right  of  society  to  require  same  guaranty  from  every  officer, 
that  he  will  be  conscientious  in  tiie  cUscharge  of  his  duty.  Oatha 
have  a  eolemn  obligation  upon  the  minds  of  all  reflecting  men,  and 
especially  upon  those  who  feel  a  deep  sense  of  accountability  to  a 
Supreme  Being.  If,  in  tiie  ordinary  adminietration  of  justice  in  cases 
of  private  rights,  or  personal  clfums,  oaths  are  required  of  those  who 
try,  as  well  as  of  those  who  ^ve  testimony,  to  guard  agunst  malice, 
falsehood,  and  eva«on,  surely  like  guards  ought  to  be  interposed  in 
the  administration  of  high  public  trusta,  and  especially  in  such  as  may 
concern  the  welfare  and  safety  of  the  whole  community.  But  there 
are  known  denominations  of  men,  who  are  conscientiously  scrupulous 
of  taking  oaths,  (among  which  is  that  pare  and  distinguished  sect  of 


>  This  clause,  lequiiing  fto  OAth  of  tlie  state  and  national  functionoriea  to  inpport  tbe 
conititation,  woa  at  first  conied  bj  a  Tote  of  six  stata  against  five )  bnt  it  was  afienraida 
uaanimouBl;  approve4.  Jooma]  of  CoDveolion,  p.  114, 197.  On  tbe  final  rote,  it  ma 
adopted  bj  a  Toie  of  eight  etates  agaiost  one,  two  being  divided.  Id.  313.  Tbe  clawe 
nepecting  a  neligion*  test  wm  nnanimoiuly  adopted.    Id.  313. 
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Christiana,  commonly  called  Friends,  or  Qnakers,)  and  therefore,  to 
prevent  any  nnjusdfiable  exclusoQ  from  office,  the  constitution  haa 
permitted  a  solemn  affirmation  to  be  made  instead  of  an  oath,  and  aa 
its  equivalent. 

§  1845.  But  it  may  not  appear  to  all  persons  quite  so  clear,  why 
the  officers  of  the  state  governments  ahoold  be  equally  bound  to  take 
a  like  oath,  or  affirmation ;  fmd  it  has  been  even  suggested,  ^lat  there 
is  no  more  reason  to  require  that,  than  to  require,  that  all  of  the 
United  States  officers  should  take  an  oath  or  affirmation  to  support  the 
state  constitutions.  A  moment's  reflection  will  show  sufficient  reasons 
for  the  requisition  of  it  in  the  one  case,  and  ttie  omission  of  it  in  the 
other.  The  members  and  officers  of  the  national  government  have  no 
agency  in  carrying  into  effect  the  state  constitntiona.  The  members 
and  officers  of  the  state  governments  have  an  essential  agency  in  giv- 
ing effect  to  the  national  constitution.  The  election  of  the  president 
and  the  senate  will  depend,  in  all  cases,  npon  the  le^latures  of  the 
several  states ;  and,  in  many  cases,  the  election  of  the  house  of  repre- 
sentatives may  be  affected  by  their  agency.  The  judges  of  the  state 
Gonrts  will  frequently  be  called  upon  to  decide  apon  the  constitution 
and  laws,  and  treaties  of  the  Umted  States,  and  npon  rights  and  clfums 
grooving  ont  of  them.  Deci^ons  ought  to  be,  as  far  as  pos^ble,  uniform ; 
and  nniformity  of  obligation  will  greatly  tend  to  such  a  result.  The 
executive  authority  of  the  several  states  may  be  often  called  upon  to 
exert  powers,  or  allow  rights,  given  by  the  constitution,  as  in  filUng 
vacancies  in  the  senate,  during  the  recess  of  the  le^lature ;  in  issuing 
writs  of  election  to  fill  vacancies  in  the  house  of  representfitives ;  in 
officering  the  militia,  and  giving  effect  to  laws  for  calling  them ;  and 
in  the  surrender  of  fugitives  from  Jnstice.  These,  and  many  other 
functions,  devolving  on  the  state  authorities,  render  it  highly  important 
that  they  should  be  under  a  solemn  obligation  to  obey  the  constitution. 
In  common  sense,  there  can  be  no  wellfonnded  objection  to  it.  There 
may  be  serious  evils  growing  out  of  an  oppodte  course.'  One  of  the 
objections,  taken  to  the  articles  of  confederation,  by  an  enlight«ned  state, 
(New  Jersey,)  was,  that  no  oath  was  required  of  members  of  congress, 
previous  to  their  admis^on  to  their  seats  in  congress.     The  laws  and 


1  ThB  Federaliit,  No.  44 ;  ^  Tnck.  Black.  Comm.  App.  970, 371 ;  Bkwla  on  CotMt. 
ch.  19,p.  191,  I9S. 

vol..  n.  49 
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magefl  of  all  cinlized  natioQS,  (said  that  sUte,)  eviDoe  the  propriety 
<tf  an  oath  im  sacli  occasions  ;  and  the  more  Mdemn  and  important  the 
depont,  the  more  strong  and  expUdt  ought  the  obligation  to  be.' 

§  1846.  As  soon  as  the  constdtutjon  went  into  operation,  congress 
paaeed  an  act,^  prescribing  the  time  and  muiner  c^  taking  the  oath,  or 
affinnatJon,  thus  required,  aa  irell  b;  <^&cen  <^  the  several  states,  as 
of  the  United  States.  On  diat  occasion,  some  scrapie  seems  to  have 
been  entertained,  by  a  few  members,  of  the  constatutioQal  authority  of 
congress  to  pass  such  an  act.'  Bat  it  was  apjatrred  without  much 
oppoaitioa.  At  tlus  day,  the  piunt  would  be  generally  deemed  beyond 
the  reach  of  any  reason^le  doubt.* 

§  1847.  The  remaining  part  of  the  clanse  declares,  Uiat  "  no  reli- 
"  giouB  test  shall  erer  be  required,  as  a  qualifioataou  to  any  office  ia 
"  public  trust,  under  the  United  States."  Tlus  clause  is  not  iDtro> 
duced  merely  for  the  purpose  of  satisfying  the  scruples  of  many 
respectable  persons,  who  feel  an  innnoible  r^ugnance  to  any  reli^ua 
test  or  affirmation.  It  had  a  Ugher  object ;  to  cut  off  forever  every 
pretence  of  any  alliance  between  chnn^  and  state  in  the  naticmal 
government.  The  fruners  of  the  constitutioQ  were  fully  senMble  of 
the  dangers  from  this  source,  marked  out  in  the  history  of  other  agea 
and  oonntries,  and  not  wholly  onknown  to  oar  own.  They  knew  tiiat 
bigotry  was  uoceann^y  vi^ant  in  its  strati^ems  to  secure  to  itself  as 
ezelnsiTe  ascendency  over  the  human  mind;  and  that  inta^rance 
was  ever  ready  to  arm  itself  with  (dl  the  terrors  of  the  dvU  power  to 
exterminate  those  who  doubted  its  dogmas,  or  resisted  its  infallibility. 
The  Catholic  and  His  Proteetant  had  alternately  waged  the  most  fero- 
dons  and  unrelenting  warfare  on  each  otlier,  and  Frotestandsm  itself, 
at  the  very  moment  that  it  was  proclfumiag  the  right  of  private  judg- 
ment, prescribed  boundaries  to  that  right,  beyond  which  if  uoy  one 
dared  to  pass,  he  must  seal  his  rashness  with  the  blood  of  martyrdom.^ 
The  history  of  the  parent  country,  too,  could  not  ful  to  instruct  ^em 
in  the  nses  and  His  abuses  of  reUgious  tests.  They  there  found  the 
puns  and  penalties  of  nmoonfbrmity  written  in  no  equivocal  language^ 


■  a  Pitk.  HI«t.  83 -,  1  Secret  Journal  of  Coi^nss,  Juoe  35,  IITS,  p-3T4. 

*  Act  of  iBt  JmM,  ITe9,  cb.  1. 

'  LlOfd'i  Debates,  31S  to  2XS;  4  Elliot's  DebaUs,  139  to  Ul. 

*  Sttfiea  yOuBoeh  t.  Marfbnd,  4  Wltsat.  B.  415, 41g. 

*  Bm  4  Black.  Conun.  44,  i3,  and  ants,  vtH.  H  63. 
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aad  enforced  with  a  stern  asd  vindictive  jeslooB;.  One  hardly  knows 
how  to  repress  the  sentimeDta  of  strong  indignation,  in  reading  the 
cool  vindication  of  the  laws  of  England  on  this  subject,  (now,  happily, 
for  the  most  part  abolished  by  recent  enactments,)  by  Mr.  Justice 
Blackstone,  a  man  in  many  respects  distinguished  for  habitual  moden^ 
tion,  and  a  deep  sense  of  justice.  "  The  second  species,"  says  he, 
**  of  Don-conformists,  are  those  who  offend  through  a  miBtakea  or  per- 
verse seal.  Such  were  esteemed  by  our  laws,  enacted  since  the  time 
of  the  reformation,  to  be  papists  and  proteatant  dissenters,  both  of 
which  were  supposed  to  be  equally  schismatics  in  not  communicating 
with  the  national  church,  witii  this  difference  that  the  papists  divided 
&om  it  upon  material  though  erroneous  reasons,  but  many  of  the  dis- 
senters, upon  matters  of  indifference,  or  in  other  words,  upon  no  reft- 
son  at  all.  Yet  certainly  our  accestois  were  nustaken  in  their  plans 
of  compulsion  and  iutolertace.  The  ein  of  schism  as  such,  is  by  no 
means  the  object  of  temporal  coercion  and  punishment.  If  through 
weahness  of  intellect,  throng  misdirected  piety,  through  perrersenesa 
and  acerbity  of  temper,  or  (which  is  often  the  case)  through  a  pro- 
spect of  secular  advantage  in  herding  with  a  party,  mea  qoarret  wiOt 
tiie  eccle^astical  establishment,  the  civil  magistrate  has  nothing  to  do 
irith  it,  nnleas  their  tenets  and  practice  ue  such,  as  threaten  ruin  or 
(Ustnrhance  to  the  state.  He  is  bound,  indeed,  to  protect  the  est^ 
blished  church,  and  if  this  can  be  better  effected  by  admitting  none 
but  its  gennine  members  to  offices  of  trust  and  amolnment,  he  is  cer- 
tainly at  hberty  so  to  do,  the  disposal  of  offices  bmng  matter  of  &vw 
and  discretion.  Bat  this  point  bein^  onoe  secored,  ^I  persecution  for 
diveruty  of  opinions,  however  ridiculous  or  absurd  they  may  be,  is 
contrary  to  every  princnple  of  sound  policy  and  civil  freedom.  The 
names  and  subordination  of  the  clergy,  the  posture  of  devotion,  the 
materials  and  color  of  &«  minister's  garment,  the  joining  in  a  known, 
or  an  unknown  form  of  prayer,  and  other  matters  cS  the  same  kind, 
must  be  left  to  the  option  of  every  man's  private  judgment."  ^ 

§  1&48.  And  agson:  "As  to  paiusts,  what  has  been  said  of  the 
proteatant  dissenters  would  hold  equally  strong  fbr  a  general  toleration 
of  them ;  provided  their  separation  was  founded  only  upon  difference 
of  ojnnion  in  reli^on,  and  their  principles  did  not  also  extend  to  a 
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gabvemon  of  the  civil  goTemmeDt.  If  once  they  coold  be  broagfat  to 
renonnce  the  sapremacy  of  the  pope,  they  might  quietly  enjoy  their 
seven  sacrameola,  their  purgatory  and  auricnl&r  confession,  their  wor- 
ship of  reliqaes  and  images,  nay,  even  their  transubstantiation.  But 
vrhile  they  acknowledge  a  foreign  power  superior  to  the  sovereignty  of 
the  kingdom,  they  cannot  complain  if  the  laws  of  that  kingdom  will 
not  treat  them  upon  the  footing  of  good  subjects."  ^ 

§  1849.  Of  the  English  laws  respecting  papists,  Montesquiea 
observes,  that  they  are  80  rigorons,  though  not  professedly  of  the  san- 
guinary kind,  that  they  do  all  the  hurt  that  can  possible  be  done  in 
cold  blood.  To  this  just  rebuke,  (after  citing  it,  and  admitting  ite 
tmth,)  Mr.  Justice  Blackstone  has  no  better  reply  to  make,  than  that 
these  laws  are  seldom  exerted  to  their  utmost  rigor;  and,  indeed,  if 
they  were,  it  would  be  very  difficult  to  excuse  them.*  The  meanest 
apologist  of  the  worst  enormities  of  a  Roman  emperor  could  not  have 
shadowed  out  a  defence  more  servile,  or  more  unworthy  of  the  dignity 
and  spirit  of  a  freeman.  With  one  quotation  more  from  the  same 
authority,  exemplifying  the  nature  and  objects  of  the  English  test 
laws,  this  subject  may  be  dismissed.  "  In  order  the  better  to  secore 
the  established  church  agunst  perils  from  nonconformists  of  all  deno- 
minations, infidels,  Turks,  Jews,  heretics,  papists,  and  sectaries,  there 
are,  however,  two  bulwarks  erected,  called  the  corporation  and  test- 
acts.  By  the  former  of  which  no  person  can  be  legally  elected  to  any 
office  relating  to  the  government  of  any  city  or  corporation,  unless 
within  a  twelvemonth  before  he  has  received  the  sacrament  of  the 
Lord's  supper  according  to  the  rights  of  the  church  of  England ;  and 
he  is  also  enjoined  to  take  the  oaths  of  allegiance  and  supremacy,  at 
the  same  time  that  he  takes  the  oath  of  office,  or  in  default  of  either 
of  these  reqmdtes,  such  election  shall  be  void.  The  other,  called  the 
tost-act,  Erects  all  officers,  civil  and  military,  to  take  the  oaths,  and 
make  the  declaration  agwnst  transubstantiation  in  any  of  the  king's 
courts  at  Westminster,  or  at  the  quarter  sessions,  within  six  calendar 
months  after  tlieir  admission ;  and  also  within  the  same  time  to  receive 
the  sacrament  of  the  Lord's  supper,  according  to  the  usage  of  the 
church  of  England,  in  some  public  church  immediately  after  divine 
eervice  and  sermon ;  and  to  deliver  into  court  a  certificate  therec^ 


4  Vltck.  Comm.  M,  9S.  ■  4  Black.  Comm.  97. 
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signed  by  tlie  minisier  and  church-warden,  and  also  to  prove  the  same 
by  two  credible  witneBsea,  npw  forfeiture  of  5002.  and  disability  to 
hold  the  stud  office.  Aod  of  much  the  same  nature  with  tlKse  is  the 
Btstnte  7  Jac.  I.  c.  2.,  which  penmta  no  persona  to  be  naturalized,  or 
restored  in  blood,  but  such  as  undergo  a  like  test ;  wUch  test  having 
been  removed  in  1753,  in  favor  of  ttie  Jews,  was  the  next  session  of 
parliament  restored  agun  with  some  pretriptation." '  It  is  easy  to 
foieeee^  that  without  some  prohibiten  of  religious  tests,  a  successful 
sect  in  our  cooatry,  mi^,  by  mce  possesfflng  power,  pass  test-laws, 
which  wonU  secure  to  tbemadves  a  monopoly  of  alltiie  offices  of  trust 
and  profit  under  the  national  government.^ 

§  1850.  The  seventh  and  last  article  of  the  constitution  ia :  "  The 
"  ratification  of  the  conventions  of  nine  states  shall  be  sufficient  for 
"  tie  eatabliahmsnt  of  this  constitution  betwetfi  the  states  so  ratifying 
"  the  same." 

1 1851.  Upon  tiaa  article  it  is  now  wholly  unneoessary  to  bestow 
much  commentary,  onee  the  constitution  has  been  ratified  by  all  tjie 
states.  If  a  ratiSeatiofi  had  been  required  of  all  the  states,  instead 
of  nine,  as  a  condition  fffecedent,  to  ^ve  it  life  and  motion,  it  ia  now 
known  that  it  would  never  have  been  ratified.  North  Carolina  in  her 
first  convention  rejected  it ;  and  Rhode  Island  did  not  accede  to  it 
until  more  tlian  a  year  after  it  had  been  in  operation.'  Some  deli- 
cate qnestions,  under  a  difierent  state  of  things,  nu^t  have  arisen.  ' 
What  they  were,  and  how  they  were  disposed  of  at  the  lime,  is  made 
known  by  the  Federalist,  in  a  commentary  upon  the  artiole,  which  irill 
e(melud«  this  eol^eot 

§  1852.  "  This  article  spraks  ibr  itself.  Tht  express  antborify  of 
the  people  altme  oould  give  due  validity  to  the  constitution.  To  have 
required  the  unanimous  ratifioation  of  the  tlurteen  states  would  have 
tnbjected  the  essentia  interests  of  the  whole  to  the  caprice  or  oat- 
ruptiiHi  cf  a  single  member.  It  would  have  marked  a  want  of  fore* 
sight  in  the  conrention,  which  oar  own  experience  would  have  ren- 
dered inexessable. 

^  1858.  "  Two  qseataoQs,  of  a  nrj  delicate  nature,  present  Huaor 


>  SMatao3KM>t'iCMDn.LecCU,(3edik)p.3S,»;  Bairia  on  tiw  C 
ch.  10,  p.  lai  i  1  Tuck.  Bltdi,  Cmuh.  App.  296;  S  Tnck-  Black.  Comm.  App.  Note 
(G.),p.3. 

*  8m  oM,  vol.  U.  4  e».  ■  -^Me,  vol  i.  f  IT*. 
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sdyes  OQ  this  occftuoa.  (1.)  On  vhat  principle  the  confederatioii, 
wUcb  gtandfl  in  the  solemn  form  of  a  compact  among  die  states,  can 
be  auperaeded  without  the  unanimons  consent  of  the  parties  to  it? 
(2.)  What  relation  is  to  eubaist  between  the  mne  or  more  states  rati- 
fying the  constitntioD,  and  the  remuning  few  who  do  cot  become  pai^ 
ties  to  it? 

^  1854.  The  first  question  is  answered  at  once,  by  reoarring  to  tlie 
absolnte  necessity  of  the  case  ;  to  the  great  principle  of  self-preserra- 
tion  ;  to  the  transcendent  law  of  nature,  and  of  nature's  God,  wluch 
declares,  that  the  safety  and  happiness  of  society  ete  Hie  objects 
at  which  all  political  institutions  aim,  and  to  whicb  all  such  insti- 
tutions must  be  sacrificed.  Perhaps,  also,  an  answer  may  be 
found,  witiiout  searching  beyond  the  principles  of  the  compact  itself. 
It  has  been  heretofore  noted  among  the  defects  of  the  confederation, 
tiiat,  in  many  of  the  states,  it  had  received  no  higher  sanction  than 
a  mere  legislative  ratification.  The  principle  of  reciproci^  seems  to 
require,  that  its  obligation  on  the  other  states  should  be  reduced  to 
the  same  standard.  A  compact  between  independent  sovereigns, 
founded  on  acts  of  leg^ative  authority,  can  pretend  to  no  higher 
validity  than  a  league  or  treaty  between  the  parties.  It  is  an  esta- 
blished doctrine  on  the  subject  of  treaties,  that  all  tiie  articles  are 
mutually  conditions  of  each  other ;  tiiat  a  breach  of  any  one  article  ia  a 
breach  of  the  whole  treaty ;  and  that  a  breach,  committed  by  either  of 
tiie  parties,  absolves  the  others,  and  authorizes  them,  if  they  please,  to 
pronounce  the  compact  violated  and  void.  Should  it  unhappily  be 
necessary  to  appeal  to  these  delicate  truths,  for  a  justification  for  dis- 
pensing widt  the  consent  of  particular  states  to  a  dissolution  of  the 
federal  pact,  vrill  not  the  complaining  parties  find  it  a  diSScult  task  to 
answer  the  multiplied  and  important  in&actions,  with  which  they  may 
be  confronted  ?  The  time  has  been,  when  it  was  mcumbent  on  us  all 
to  veil  the  idea  whioh  tlus  paragraph  eshibits.  The  scene  is  now 
changed,  and,  with  it,  the  part  which  the  same  motives  dictated. 

^  1855.  "  The  second  question  is  not  less  dehoato ;  and  the  flatter^ 
ing  prospect  of  its  being  nearly  hypothetical,  forbids  an  over-corioos 
discnsmon  of  it.  It  is  one  of  those  cases  wluch  most  be  left  to  provide 
for  itself.  In  general,  it  may  be  observed,  that  although  no  political 
relation  can  subsist  between  &e  assenting  and  dissenting  states,  yet 
the  moral  relations  will  remain  uncancelled.  The  claims  of  justice, 
-both  on  one  tais  asd  on  the  other,  will  be  in  force,  and  most  be  fulfilled ; 
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the  rights  of  hnmanity  must,  in  all  caaes,  be  duly  and  mutually 
respected  ;  whilst  conuderations  of  a  common  interest,  and,  above  all, 
tixe  remembrance  of  the  endearing  scenes  which  are  past,  and  the 
anticipation  of  a  speedy  triumph  over  the  obstacles  to  reaaion,  will,  it 
is  hoped,  not  urge  in  vain  moderation  on  one  side,  and  prudence  on 
the  other."  ^ 

§  1856.  And  here  closes  our  review  of  the  constitution  in  the  ori- 
ginal form  is  which  it  was  framed  for,  and  adopted  by,  the  people  of 
die  United  States.  The  concluding  passage  of  it  is :  "  Done  in  con- 
reation,  by  the  onammoos  consent  of  all  the  states  present,  the  aeven- 
teeoth  day  of  September,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-seven,  uai  of  the  independence  of  the  United 
States  of  America,  the  twelfth."  At  the  head  of  the  illuBtrioos  men 
who  framed  and  tagaei  it,  (men  who  have  earned  the  eternal  grati- 
tude of  their  country,)  stands  the  name  of  Gsokqe  WASHmazoir, 
"  President,  and  Deputy  from  Yir^nia  ; "  a  name  at  the  utterance  of 
which  envy  is  dumb,  and  pride  bows  with  involuntary  reverence  ;  and 
piety,  with  eyes  lifted  to  heaven,  breathes  forth  a  prayer  of  pro- 
found gratitude. 


>  The  Fedenliat,  No-  43- 
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CHAPTER    XLTV. 


TO   THB   CONSTITUTION. 

§  1857.  Wb  hare  already  had  occa»on  to  take  noUce  of  snne  of 
the  amendments  made  to  the  coostitation,  Bubaeqneat  to  its  adoption, 
in  the  progress  of  our  review  of  ihe  provisions  of  the  ori^n^  inetru- 
ment.  The  present  chapter  will  be  devoted  to  a  consideration  of  those 
irliich  have  not  fallen  within  the  scope  of  oar  former  commentaries. 

§  1858.  It  hafl  been  alreadj  stated,  that  many  objectdons  were  taken 
to  the  constitution,  not  only  on  account  of  its  actual  provisions,  but 
also  on  acconnt  of  its  deficiencies  and  omisdons.'  Among  the  latter, 
none  were  proclaimed  with  more  zeal,  and  pressed  with  more  efiect, 
than  the  want  of  &  bill  of  rights.  This  it  was  said  was  a  fatal  defect, 
and  sufficient  of  itself  to  bring  on  the  ruin  of  the  republic.^  To  this 
objection  several  answers  were  given ;  first,  that  the  constitation  did 
in  fact  contain  many  provisions  in  the  nature  of  a  bill  of  rights,  if  the 
whole  constitution  was  not  in  fact  a  bill  of  rights ;  secondly,  that  a  bill 
of  rights  was  in  its  nature  more  adapted  to  a  monarchy,  than  to  a 
government  professedly  founded  upon  the  irill  of  the  people,  and  exa- 
cuted  by  their  immediate  representatives  and  agents ;  and  thirdly,  that 
a  fonnal  bill  of  rights  beyond  what  was  contained  in  it,  was  vhoDy 
unnecessary,  and  might  even  be  dangerous.^ 

^  1859.  The  first  answer  was  supported  by  reference  to  the  clauses 
in  the  constitution,  providing  for  the  judgment  in  cases  of  impeach- 
ment ;  the  privilege  of  the  writ  of  habeag  eorpm  ;  the  trial  by  jury  in 
criminal  esses ;  the  definition,  trial,  and  punishment  of  treason ;  the 
prohibition  of  bills  of  attainder,  £f  ^s£  facto  laws,  laws  impEuiing  the 
obligation  of  contracts,  laws  granting  titles  of  nobility,  and  lavra 
imposing  religious  tests.     Ail  these  were  so  many  declarations  of 


■  V(.l.i.B.3,di.2. 

■  3  Amer.  Miueam,  423, 434, 4S5 ;  Id.  435 ;  Id.  534 ;  Id.  540,  543,  546 ;  Id.  553. 
*  The  Federaliit,  No.  e ;  3  Amer.  MiueDiD,7S]79j  Id.  559. 
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rights  for  the  protection  of  the  citizene,  not  exceeded  in  value  bj  any^ 
vhich  conld  poesifaly  find  a  place  in  any  bill  of  rights.^ 

§  1860.  Upon  the  second  point  it  was  said,  that  bills  of  righta  are 
in  their  oiigin  stipulations  between  kings  and  their  subjects,  abridg- 
ments of  prerogative  in  favor  of  privilege,  and  reservations  of  righta 
not  surrendered  to  the  prince.  Such  was  Magna  Charta  obtained  by 
the  barons,  sword  in  hand,  of  King  John.  Such  were  the  subsequent 
confirmations  of  that  character  by  succeeding  princes.  Such  was  the 
petition  of  right  assented  to  by  Charles  the  First  in  the  beginning  of 
his  reign.  Such,  also,  was  the  declaration  of  rights  presented  by  the 
lords  and  commons  to  the  Prince  of  Orange  in  1688,  and  afterwards 
put  into  the  form  of  an  act  of  parliament,  called  the  bill  of  righta.' 
It  is  evident,  therefore,  that  according  to  its  primitive  fflgnification,  a 
bill  of  rights  has  no  application  to  constitutions  professedly  founded 
upon  the  power  of  the  people,  and  executed  by  "persons  who  are  imme- 
diately chosen  by  them  to  execute  their  will.  In  our  country,  ia 
strictness,  the  people  surrender  nothing ;  and  as  they  reUun  every 
thing,  they  have  no  need  of  particular  reservations."  "  We,  the 
people  of  the  United  States,  to  secure  the  blessings  of  liberty  to  our^ 
selves  and  our  posterity,  do  ordain  and  establish  this  constitntion  for  the 
United  States  of  America  "  —  is  a  better  recognition  of  popular  rights, 
tiian  volumes  of  those  aphorisms  which  make  a  principal  figure  in 
several  of  our  state  bills  of  ri^ts,  and  which  would  sound  much  better 
in  a  treatise  of  ethics,  than  in  a  constitution  of  goveroment> 

§  1861.  Upon  the  third  point,  it  was  said,  that  a  minute  detul  of 
particular  rights  waa  certainly  far  less  applicable  to  a  constitution, 
designed  to  regulate  the  general  political  concerns  of  the  nation,  than 
to  one  which  had  Uie  regulation  of  every  species  of  personal  and  pri- 
vate concerns.  Bat  (it  was  added)  the  argument  might  justly  be  car- 
ried further.  It  might  be  affirmed,  that  a  bill  of  rights  in  the  sense 
and  extent  wluch  is  contended  for,  was  not  only  wholly  unnecessary, 
but  might  even  be  dangerous.  Such  a  bill  would  contain  various 
exceptions  to  powers  not  granted,  and  on  this  very  account  might 


■  TheFeder«lIst,No.  84. 

■  Ur.  ChanceUor  Kent  hu  given  an  exact,  thon^  nicdnct  hiitotj  of  the  bQk  of 
lif^ta,  both  in  the  molfaer  conntiy  uid  the  colonic,  in  3  Keot's  Comin.  Loct  M. 

'  1  Llofd'a  DebKles,  430,  431,  433. 
*  The  Fcdoralist,  Ifo.  84. 
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kSord  a  colorable  pretext  to  claim  more  than  vas  granted.^  For  vhj 
(it  might  be  asked)  declare  that  things  shall  not  be  done  which  there 
b  no  power  to  do  ?  Why,  for  instance,  that  the  liberty  of  the  press 
ehail  not  be  restrained,  when  no  power  is  given  by  wluch  restrictaons 
may  be  imposed  ?  It  is  trne,  that  npon  sound  reasoning  a  declaiatioa 
of  this  sort  could  not  fairly  be  construed  to  imply  a  regulating  power ; 
but  it  might  be  seized  npon  by  men  disposed  to  usurpalioD,  in  order  to 
furnish  a  plausible  pretence  for  cluming  the  power.  They  might  urge 
with  a  semblance  of  reason,  that  the  coBBtatation  ought  nob  to  be 
charged  with  the  absurdity  of  providing  against  an  abuse  of  an  auliior- 
ity,  which  was  not  given ;  and  that  the  provision  ag^mt  restraining 
the  liberty  of  the  press,  afforded  a  clear  implication  that  a  right  to 
^wsoribe  proper  regulations  concerning  it,  was  intended  to  be  vested 
m  the  national  government. 

^  1862.  It  was  further  added,  that  in  truth  the  oonstitutnon  itself 
was,  in  every  rational  sense,  and  to  every  useful  purpose,  a  bill  of 
rights  for  the  union.  It  specifies  and  declares  the  political  privileges 
of  the  citizens  in  the  stmctnre  and  administration  of  the  government. 
It  defines  certun  immunities  and  modes  of  proceeding,  which  relate  to 
their  personal,  jrivate,  and  public  rights  and  concerns.  It  confers  on 
them  the  unalienable  right  of  electing  their  rulers,  and  prohibits  any 
tyrannical  measures  and  vindictive  prosecutions.  So  that  at  best  much 
of  the  force  of  the  objection  rests  on  mere  nominal  distinctions,  or 
npon  a  desire  to  make  a  &-ame  of  government  a  code  to  regulate  ri^^ts 
and  remedies.' 

^  1863.  Although  it  must  be  conceded  that  there  is  much  intrinuc 
fimse  in  this  reaBoning,^  it  cannot  in  candor  be  admitted  to  be  wholly 
Batirfactory  or  conclusive  tm  the  subject.  It  is  rather  the  argument  of 
an  able  advocate,  than  the  reasoning  of  a  constitutional  statesman. 


*  I  Lloyd's  Detwtea,  433,  43T. 

*  The  Fedenlitt,  No.  S4.  See  1  Uojd's  Debato,  42S,  4a9, 430;  3  Amu.  MaHeam, 
559. 

'  It  h»d,  bevond  all  question,  extraordinary  inflaence  in  the  convention ;  for  npon  a 
motion  being  made  to  appoint  a  committee  to  prepare  a  bill  of  rights,  the  propcraitiou 
was  uHANiicousLY  rejected.  Journal  of  Convention,  p.  369.  Thii  Act  alone  shoira, 
Am  it  ma  at  best  doamed  s  mbiect  of  donblfdl  propria^ ;  and  that  it  formed  no  line  of 
diitinc^on  between  any  of  tlie  parties  jn  the  convention.  There  will  be  found  consider- 
able reasoning  on  the  Buljectin  the  debacet  in  congrew  on  the  amendments  propoMdii) 
17B9.    Seel  Uojd'sDebatea,  414  10  416  i  Id.  426  to  447. 
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In  Uie  first  place,  a  bill  of  rights  (in  the  very  sense  of  this  reasoning) 
is  admitted  in  eome  cases  to  be  iiqwrtant ;  and  the  constitution  itself 
adopts  and  establishes  its  profHiet;  to  the  extent  of  its  actaal  proviuous. 
Every  reasmi  which  estaUishes  tiie  propriety  oS  an;  provi^on  of  this  sort 
in  the  c<xistitutioii,  such  as  a  right  of  trial  bj  jury  in  criminal  cases, 
is,  pro  tanto,  proof  that  it  is  neither  unnecessary  nor  dangerous.  It 
reduces  the  question  to  the  conrideration,  not  whether  any  bill  of  rights 
is  necessary,  but  what  such  a  biD  <^  rights  should  properly  contain. 
That;  is  a  point  for  argument,  upon  which  different  nunds  may  arrive  at 
different  conduuons.  That  a  bill  of  ri^ts  may  contain  too  many 
enumerations,  and  especii^y  such  as  more  correctly  belong  to  the  ordi- 
nary legislation  of  a  government,  caanot  be  doubted.  Some  of  our 
state  bills  of  rights  contain  clauses  of  this  description,  bemg  either  in 
their  character  and  phraseology  quite  too  loose,  and  general,  and 
ambiguous ;  or  covering  doetrinM  quite  debataUe,  both  in  theory  and 
practice ;  or  even  leading  to  mischievous  consequences,  by  restricting 
the  legislative  power  under  circumstances  which  were  not  foreseen,  and 
if  foreseen,  the  restraint  would  have  been  pronounced  by  all  persons 
inexpedient,  and  perhaps  unjust.^  Indeed,  the  rage  of  theorists  to 
mabe  constitutions  a  vehicle  for  the  conveyance  of  their  own  crude 
and  visionary  aphorisms  of  government,  requires  to  be  guarded  sgunst 
with  the  most  unceaung  vigilance.' 

fj  1864.  In  the  nest  place,  a  bill  of  rights  is  important,  and  may 
often  be  indispensable,  whenever  it  operates  as  a  qualification  upon 
powers,  actually  granted  by  the  people  to  the  government.'  This  ia 
the  real  ground  of  all  the  bills  of  ri^ts  in  the  parent  country,  in  the 
colonial  institutions  and  laws,  and  in  the  state  constitutions.  In 
England,  the  bills  of  rights  were  not  demanded  merely  of  the  crown, 
as  withdrawing  a  power  from  the  royal  prerogative ;  they  were  equally 
important,  as  withdrawing  power  fmn  parliament.  A  large  proportion 
of  the  most  valuable  of  tiie  provisions  in  Magna  Charta,  and  the  bill 
of  rights  in  1688,  consists  of  a  solemn  recognition  of  linut&tions  upon 


■  9  Kent'i  Comm.  Lect.  H,  p-  G,  (ad  editioa,  p.  9,)  and  note,  Itnd. ;  1  liojd's  DebUec, 
«31,  431. 

>  Thit  irhole  nibject  ii  treated  vilh  great  felicil;  and  Ibne  b;  Vb.  Cbancellor  Sent, 
in  his  Commentariea ;  ind  the  whole  lecture  will  reward  a  moit  diligent  peniml. 
1  Keni'»  CoBin.  Leet.  !4. 

'  I  UoyA'*  Debate*,  489,  430,  431, 433. 
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the  power  of  parliament ;  that  is,  &  declaration  that  parliament  ought 
not  to  abolish,  or  restrict  tboae  rights.  Such  are  ihe  right  of  trial  by 
jury  ;  the  tight  to  personal  ^berty  and  private  property  according  to 
the  law  of  the  land  ;  that  the  subjects  ought  to  have  a  right  to  bear 
arms ;  tliat  elections  of  members  of  parliament  ought  to  be  free ;  that 
freedom  of  Bpeech  and  debate  in  pariiament  ou^t  not  to  be  impeached, 
or  questioned  elsewhere ;  and  that  excesave  btul  ought  not  to  be 
required,  nor  excessive  fines  imposed,  nor  cruel  or  nnasual  punishments 
inflicted.'  Whenever,  then,  a  general  power  eidsts,  or  is  granted  to 
a  government  which  may  in  its  actual  exercise  or  abuse  be  dangerous 
to  the  people,  there  seems  a  peculiar  propriety  in  restricting  its  opera- 
tions, and  in  excepting  from  it  some  at  least  of  the  most  mischievous 
forms  in  which  it  may  be  likely  to  be  abused.  And  the  very  excep- 
tion in  such  cases  will  operate  with  a  silent,  but  irresistible  ioflnence  to 
control  the  actual  abuse  of  it  in  other  analogous  cases." 

^  1865.  In  the  next  place,  a  bill  of  rights  may  be  important,  even 
when  it  goes  beyond  powers  supposed  to  be  granted.  It  b  not  always 
possible  to  foresee  tbe  extent  of  the  actual  reach  of  certain  powers, 
which  are  given  in  general  terms.  They  may  be  construed  to  extend 
(and  perhaps  fairly)  to  certtun  classes  of  cases,  which  did  not  at  first 
^pear  to  be  within  them.  A  bill  of  rights,  then,  operates,  as  a  guard 
upon  any  extravagant'  or  undue  extension  of  such  powers.  Besides ; 
(as  has  been  justly  remarked,)  a  bill  of  rights  is  of  real  efficiency  in 
controlling  the  excesses  of  party  spirit.  It  serves  to  guide,  and  en- 
lighten public  opinion,  and  to  render  it  more  quick  to  detect,  and  more 
resolute  to  resist,  attempts  to  distnrb  private  rights.  It  requires  more 
than  ordinary  hardihood  and  audacity  of  character,  to  trample  down 
principles  which  our  ancestors  have  consecrated  with  revereoce  ; 
which  we  imbibed  in  our  early  education ;  which  recommend  them- 
selves to  the  judgment  of  the  world  by  their  truth  and  sirai^icity ;  and 
which  are  constantly  placed  before  the  eyes  of  the  people,  accompa- 
nied with  the  imposing  force  and  solemnity  of  a  constitutional  sanction. 
Bills  of  rights  are  a  part  of  the  muniments  of  freemen,  showing  their 
title  to  protecUon ;  aad  they  become  of  increased  value,  when  placed 
under  the  protection  of  an  independent  judiciary  instituted,  as  the 


■  S««  K»pM  Chut&,  ch.  29 ;  Bill  of  BighU,  1688 ;  5  Cobbett's  Pari.  Hilt.  p.  1 
•  .1  UoydU  DelMtei,  431,  433, 433,  434. 
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appropriate  guardian  of  the  public  and  private  rights  of  the  citi- 
zena.^ 

§  1866.  In  the  next  place,  (it  baa  been  urged  with  much  earnest- 
oesa,)  a  bill  of  righto  ia  an  important  protection  against  unjust  and 
oppressive  conduct  on  the  part  of  the  people  themselves.  In  a 
government  modified,  like  that  of  the  United  States,  (said  a  great 
statesman,^)  the  great  danger  lies  rather  in  the  abuse  of  the  comma- 
nit;,  than  of  the  legblative  body.  The  prescriptions  in  favor  of 
liberty  ou^t  to  be  levelled  against  that  quarter  where  the  greatest 
danger  lies,  namely,  — that  vhich  possesses  the  highest  prerogative  of 
power.  %ut,  this  is  not  found  io  tilie  executive  or  le^lalive  depart- 
ments of  government ;  but  in  the  body  of  the  people,  operating  by  the 
majority  agiunst  the  minority.  It  may  be  thought,  that  all  paper  bar- 
riers against  the  power  of  the  community  are  too  weak  to  be  worthy 
of  attention.  They  are  not  so  strong,  as  to  satisfy  all,  who  have  seen 
and  examined  thoroughly  the  texture  of  such  a  defence.  Yet,  as 
they  have  a  tendency  to  impress  some  degree  of  respect  for  them,  to 
establish  the  public  opinion  in  their  favor,  and  to  rouse  the  attention 
of  the  whole  community,  it  may  be  one  means  to  control  the  majority 
from  those  acts,  to  which  they  might  be  otherwise  inchned.^ 

§  1867.  In  regard  to  another  suggestion,  that  the  affirmance  of 
certain  rights  might  disparage  others,  or  might  lead  to  argumentative 
implications  in  &vor  of  other  powers,  it  might  be  sufficient  to  say,  that 
such  a  course  of  reasoning  could  never  be  susttuned  upon  any  solid 
basis  ;  and  it  could  never  furnish  any  jnst  ground  of  objection,  that 
ingenuity  might  pervert,  or  usufpation  overleap,  the  true  sense.  That 
objection  will  equally  lie  agtunst  all  powers,  whether  large  or  limited, 
whether  national  or  state,  whether  in  a  bill  of  rights,  or  in  a  frame  of 
government.  But  a  conclusive  answer  is,  that  such  an  attempt  may 
be  interdicted,  (as  it  has  been,)  by  a  positive  declaration  in  such  a  bill 
of  rights,  that  the  enumeration  of  certiun  rights  shall  not  be  construed 
to  deny  or  disparage  others  retuned  by  the  people.* 

§  1868.  The  want  of  a  bill  of  rights,  then,  is  not  ather  an  on- 
fouoded  or  illusory  objection.     The  real  question  is  not,  whether 


I  I  Xent'i  Comm- Lect  S4,  p.  5, 6,  (3d  cditioB,  p.  8);  t  Lkijd'*  Debotw,  U9, 430, 
.31- 
■  Mr.  MadiwD,  1  Llojd'a  Deb,  Ul.  •  JUA. 

•  CoutiLntion,  9Ui  AmendmeDti  1  Uojft  Dab.  433. 
VOL.  U.  60 
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ereiy  sort  of  right  or  privilege  or  cl^m  ooght  to  be  affirmed  in  a  con- 
Blatution ;  but  whether  sach,  as  in  their  own  nature  are  of  vital  impor- 
tance, and  peculiar!;  Bnsceptible  of  abuse,  oaght  not  to  receive  this 
solemn  sanction.  Doubtless,  the  want  of  a  formal  bill  of  rights  in  the 
constitution  was  a  matter  of  verj  exaggerated  declamation  and  party 
seal,  for  the  mere  purpose  of  defeating  the  constitution.'  Bat  so  far 
as  the  objection  was  well  founded  in  fact,  it  was  right  to  remove  it  hj 
subsequent  amendments ;  and  congress'  have  (as  we  shall  see)  accord- 
ingly performed  the  duty  with  most  prompt  and  laudable  diligence.* 

§  1869.  Let  ua  now  enter  upon  the  consideration  of  the  amend- 
ments, which,  it  will  be  found,  principally  regard  snbjecta*roperly 
belongiog  to  a  bill  of  rights. 

§  1870.  The  first  is,  "  Congress  shall  make  no  law  respecting  an 
'*  establishment  of  religion,  or  prohibiting  the  free  exercise  thereof;  or 
"  abridging  the  freedom  of  speech,  or  of  the  press ;  or  the  right  of 
"  the  people  peaceably  to  assemble,  and  to  petition  government  for  a 
*'  redress  of  grievances." 

§  1871.  And  first,  the  prohibition  of  any  establishment  of  religion, 
and  the  freedom  of  religious  opinion  and  worship. 

How  far  any  government  has  a  right  to  interfere  in  matters  touching 
religion,  has  been  a  subject  much  discussed  by  writers  upon  public 
and  political  law.  The  right  and  the  duty  of  the  interference  of 
government  in  matters  of  religion,  have  been  maintained  by  many  dis- 
tinguished authors,  as  well  those  who  were  the  warmest  advocates  of 
free  governments,  as  those  who  were  attached  to  governments  of  a 
more  arbitrary  character.*    Indeed,  the  right  of  a  society  or  govern- 


■  Tbe  Fedenlist,  No.  B4.  See  also  S  Elliot'g  Deb.  SS,  160,  243,  330,  331, 334,  344, 
345,  346;  I  Jeffenon's  Con«ap-  64;  a  Jeffenon'a  Comsp.  374,  SBl,  344,  443,  459; 
1  Tuck.  Black.  Comm.  App.308;  2  Amer.  Mnseum,  334, 3TS,  434,  540;  3  Amer.  Mn- 
Mnm,  MS,  559 ;  1  Uojd'a  Debates,  433  to  437 ;  5  Hwdudl'i  Life  of  WaihiDgton,  ch.  3, 
p.  20T  u>  310. 

•  The  firsl  congress. 

>  See  S  Marshall's  Life  of  Wathington,  ch.  3,  p.  907  to  SIO.  Cottgnat,  in  tbe  pre- 
MDble  to  tbeie  amendments,  use  tbe  following  language:  "The  conrentioiu  of  a  nom- 
ber  of  the  slatea  hBTing  at  tbe  time  of  adopting  the  constitntion  exprened  a  desire,  in 
oi4bi  to  prerent  misconstniction,  or  abnBC  of  it«  powers,  that  farther  declaretoiy  and 
restrictJTe  clsuses  should  be  added ;  and  as  eitending  the  groand  of  public  confidence  Id 
the  goTernment  will  beet  iiisara  the  beneficent  ends  of  its  institution,  i^.&e.  I  Tuck. 
Black.  Comm,  App.  £66. 

'  See  Qtotiiu,  B.  S,  ch.  SO,  f  44  to  51 ;  Yatlel,  B.  I,  eh.  13,  f  199,  IM;  Booker'a 
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ment  to  interfere  in  matters  of  reli^on  will  hardly  be  contested  by 
any  persons  who  believe  that  piety,  religion,  and  morality  are  inti- 
mately connected  with  the  well  being  of  the  state,  and  indispensable 
to  the  administration  of  civil  justice.  The  promulgation  of  the  great 
doctrines  of  religion,  the  being,  and  attributes,  and  providence  of  one 
Almighty  God ;  the  responsibility  to  him  for  all  our  actions,  founded 
upon  moral  freedom  and  accountability ;  a  future  state  of  rewards  and 
punishments ;  tlie  cultivation  of  all  the  personal,  social,  and  benevolent 
virtues  ;  —  these  never  can  be  a  matter  of  indifference  in  any  well 
ordered  community.'  It  is,  indeed,  difficult  to  conceive  how  any  civil, 
ized  society  can  well  exist  without  them.  And  at  all  events,  it  is 
impossible  for  those  who  believe  in  the  truth  of  Christianity,  as  a 
divine  revelation,  to  doubt,  that  it  is  the  especial  duty  of  government 
to  fo8t«r  and  encourage  it  among  all  the  citizens  and  subjects.  Thia 
is  a  point  wholly  distinct  from  that  of  the  right  of  private  judgment  in 
matters  of  religion,  and  of  the  freedom  of  public  worship  according  to 
tiie  dictates  of  one's  conscience. 

§  1872.  The  real  difficulty  lies  in  ascertuning  tiie  limits  to  which 
government  may  rightfully  go  in  fostering  and  encouraging  religion. 
Three  cases  may  easily  be  supposed.  One,  where  a  government  afibrds 
ud  to  a  particular  religion,  leaving  all  persons  free  to  adopt  any  otber; 
another,  where  it  creates  an  ecclesiastical  establishment  for  the  propa- 
gation of  the  doctrines  of  a  particular  sect  of  tiiat  religion,  leaving  a 
like  freedom  to  all  others ;  and  a  third,  where  it  creates  such  an. esta- 
blishment, and  excludes  all  persons  not  belon^ng  to  it,  either  wholly 
or  in  part,  from  any  participation  in  the  public  honors,  trusts,  emola- 
ments,  privileges,  and  immnnities  of  the  state.  For  instance,  a 
government  may  simply  declare,  that  the  Christian  reli^on  shall  be  the 
religion  of  the  state,  and  shaU  be  aided  and  encouraged  in  all  the  vari- 
eties of  sects  belon^ng  to  it ;  or  it  may  declare  that  the  Catholic  or 
Prot«stant  religion  shall  be  the  religion  of  the  state,  leaving  every 
man  to  tiie  free  enjoyment  of  his  own  religions  opinions ;  or  it  may 
establish  the  doctrines  of  a  particular  sect,  as  of  Episcopalians,  as  the 
rehgiim  of  the  state,  with  a  like  freedom ;  or  it  may  establish  the  doc- 


E<xl«aiMli«]  Politr,  B.  5, 4  I  la  ID;  Bjnkanhoek,  S  P.  J.  Lib.  3,  ell.  li;  Woodeton'i 
Elem.  Lect.  3,  p.  4B;BDrIenuqiii,Ft.3,  eh.3,  p.  ITl.udHontesq.  B.  S4,  cli.1  todi.  S 
cb.  Uloch.  I6,B.  39,  eh.  1,3,9,  10,  11,  IS. 
'  Sm  Buriemaqni,  Ft.  3,  cb.  3,  p.  171,  «x.;  4  BiMk.  Comn.  43. 
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trines  of  ft  particul&r  sect,  aa  exclusively  the  religion  of  the  sliite, 
toleratjng  others  to  a  limited  extent,  or  ezolnding  all  not  belonging  to 
it,  from  ftll  public  honors,  trnsts,  emoluments,  privileges,  and  immuni- 
ties. 

§  18T3.  TSov  there  will  probably  be  found  few  persons  in  this  or 
any  other  christian  country,  who  would  deliberately  contend  that  it 
was  unreasoni^le,  or  unjust  to  foster  and  encourage  the  christian  reli- 
gion generally,  as  a  matter  of  sound  policy,  as  well  as  of  revealed 
truth.  In  fact,  every  American  colony,  from  its  foundation  down  to 
the  revolution,  with  the  exception  of  Rhode  Island,  (if,  indeed,  that 
state  be  an  exception,)  did  openly  by  the  whole  course  of  its  laws  and 
institutions,  support  and  sustain  in  some  form  the  christian  religion  ; 
and  almost  invariably  gave  a  peculiar  sanction  to  some  of  its  funda- 
mental doctrines.  And  this  has  continued  to  be  the  case  in  some  of 
the'  states  down  to  the  present  period,  without  the  slightest  sospicion 
that  it  was  agunst  the  principles  of  public  law  or  republican  liberty.^ 
Indeed,  in  a  republic,  there  would  seem  to  be  a  peculiar  propriety  in 
viewing  the  christian  religion,  as  the  great  basis,  on  which  it  must  rest 
for  its  support  and  penoanence,  if  it  be  what  it  has  ever  been  deemed 
by  its  truest  friends  to  be,  the  reli^on  of  liberty.  Montesqnieu  has 
remarked,  that  the  christitui  reli^on  is  a  stranger  to  mere  despotic 
power.  The  mildness  so  fireqaently  recommended  in  the  gospel  is 
incompatible  with  the  despotic  rage,  with  which  a  prince  punishes  his 
subjects,  and  exercises  himself  in  cruelty.'  He  has  gone  even  further, 
and  affirmed  that  the  proteatant  reli^on  ia  tax  more  congenial  mth  the 
spirit  of  political  freedom  than  the  Catholic.  "  When,"  says  he,  "  the 
christian  religion,  two  centuries  ago,  became  unhappily  divided  into 
Catholic  and  Protestant,  the  people  of  the  north  embraced  the  Protest- 
ant, and  those  of  the  south  still  adhered  to  tlie  Catholic.  The  reason 
is  plain.  The  people  of  the  north  have,  and  will  ever  have  a  spirit  of 
liberty  and  independence,  which  the  people  of  the  south  have  not. 
And,  therefore,  a  religion  wluch  has  no  visible  head,  is  more  agreeable 
to  the  independency  of  climate,  than  that  which  has  one."  '  Without 
stopping  to  inquire  whetLer  this  remark  be  well  founded,  it  ia  oertunly' 
true,  that  the  parent  country  has  acted  upon  it  with  a  severe  and  vig^ 


<  a  Eenff  Comm.  Leet.  U,  p-  S5  to  37 ;  lUwIe  on  Comt  ch.  10,  p.  191,  IS!. 
■  Montesq.  Spirit  of  Latre,  B-  34,  ch.  3- 
*  Jfontesq.  Spirit  of  Ltm,  B.  M,  ch.  S. 
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lant  zeal ;  and  in  moat  of  the  coloniea  the  same  rigid  jealous;  has  been 
muntEuned  almost  down  to  our  own  timeB.  MassachusettB,  while  she 
has  promulgated  in  her  bill  of  bights  the  importance  and  necessity 
of  the  pobUc  sapport  of  relif^on,  and  the  worship  of  God,  has  author^ 
ized  the  legialatore  to  require  it  onlj  for  Protestantism.  The  language 
of  that  bill  of  rights  is  remarkable  for  its  pointed  aflSrmatJon  of  the 
duty  of  government  to  support  chrialianitj  and  the  reasona  for  it. 
"As,"  says  the  tliird  article,  "  the  happiness  of  a  people,  and  tiie  good 
order  and  preservation  of  civil  goyemmeat  essentially  depend  upon 
jnety,  reli^pon,  and  morality,  and  as  these  cannot  be  generally  diffused 
through  the  community,  but  by  the  institution  of  the  public  worship  of 
God,  and  of  public  inetructione  in  piety,  reli^oD,  and  morality ;  there- 
fore, to  promote  their  happiness  and  to  secure  the  good  order  and  pre- 
servation of  ttieir  government,  the  people  of  this  commonwealth  have 
a  right  to  invest  their  legislature  with  power  to  authorize,  and  require, 
and  the  le^lature  shall  from  time  to  time  authorize  and  require  the 
several  towns,  parishes,  ke.  kc.  to  make  suitable  provision  at  their 
own  expense  for  the  institution  of  the  public  worship  of  God,  and  for 
the  support  and  muntenance  of  public  protestant  teachers  of  piet^, 
religion,  and  morality,  in  all  oases  where  such  provision  shall  not  be 
made  Tolnntarily."  Afterwards  there  follow  prorisions,  prohibiting 
any  superiority  of  one  sect  over  another,  and  securing  to  all  citizens 
the  free  exercise  of  reli^on. 

^  18T4.  Probably  at  the  time  of  the  adoption  of  the  constitution,  and 
of  the  amendment  to  it,  now  under  consideration,  the  general,  if  not 
the  universal  sentiment  in  America  was,  that  Christianity  ought  to  receive 
encouragement  from  the  state,  so  &r  as  was  not  incompatible  with  the 
private  rights  of  conscience,  and  the  freedom  of  religious  worship. 
An  attempt  to  level  all  religions,  and  to  make  it  a  matter  of  state 
policy  to  hold  all  in  utter  indifference,  would  have  created  universal 
disapprobation  if  not  universal  indignation.' 

^  1875.  It  yet  remans  a  problem  to  be  solved  in  human  a^rg, 
whether  any  free  government  can  be  permanent,  where  the  public  wor- 
ship of  God,  and  tiie  support  of  reli^n,  constitute  no  part  of  the 
policy  or  duty  of  the  state  in  any  aasignable  shape.  The  fiiture  expe- 
rience of  Christendom,  and  chiefiy  of  the  American  states,  must  settle 


>  See  i  Uojd'i  IM).  I9&,  1»6. 
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this  problem,  as  yet  new  in  the  hietory  of  the  world,  &handaiit  as  it 
has  been  in  the  experimenta  in  the  theory  of  goremmeiit. 

§  1876.  But  the  duty  of  supporting  religion,  uid  especially  &« 
Christian  religion,  ia  very  different  from  the  right  to  force  the  con- 
eciences  of  other  men,  or  to  pumsh  them  for  worshipping  God  in  the 
manner  which  they  believe  their  acconntability  to  him  requires.  It 
has  bepn  troly  eaii,  that  "  religion,  or  the  duty  we  owe  to  onr  Creator, 
and  the  manner  of  discharging  it,  can  be  dictated  only  by  reason  and 
conviction,  not  by  force  or  violence." '  Mr.  Locke  himself,  who  did 
not  doubt  the  right  of  government  to  interfere  in  matters  of  reli^oo, 
and  especially  to  encourage  Christianity,  at  the  same  time  has  expressed 
his  opinion  of  the  right  of  private  judgment  and  liberty  of  conscience, 
in  a  manner  becoming  his  character,  as  a  mncere  friend  of  civil  and 
religions  liberty.  "No  man, or  society  of  men,"  says  he,  "have  any 
authority  to  impose  their  opnnions  or  interpretations  on  any  other,  the 
meanest  christian ;  since,  in  matters  of  reli^on,  every  man  most 
know,  and  believe,  and  give  an  acconnt  for  himself."  '  The  rights  of 
conscience  are,  indeed,  beyond  Ae  just  rea«h  of  any  hnman  power, 
^ey  are  given  by  God,  and  cannot  be  encroached  npon  by  human 
authority,  without  a  criminal  disobedience  of  the  precepts  of  natural, 
aa  well  as  of  revealed  religion. 

§  1877.  The  real  object  of  the  amendment  was,  not  to  countenance, 
much  less  to  advance  Mahometanism,  or  Judaism,  or  infidelity,  by 
prostrating  Christianity;  but  to  exclude  all  rivahy  among  christiaa 
sects,  and  to  prevent  any  national  eccle^astical  establishment,  which 
should  gjve  to  a  hierarchy  the  exclusive  patron^  of  the  national 
government.  It  thus  cut  off  the  means  of  reli^ons  persecution,  (l^e 
vico  and  pest  of  former  ages,)  and  of  the  subversion  of  the  ri^ts  of 
conscience  in  matters  of  religion,  which  had  been  trampled  apcm 
almost  flrom  the  days  of  the  Apostles  to  the  present  age.^  The  his- 
tory of  the  parent  country  had  afforded  the  most  solemn  warnings  and 
melancholy  instructions  on  this  head ;  *  and  even  New  England,  the 
land  of  the  persecuted  puritans,  as  well  as  other  colonies,  where  the 


I  Tl^nii  Bin  of  Riglito,  I  Tuck.  Blad.  Comm.  App.  £96;  B  IWk.  Black.  Cwnm. 
-App.  note  Q-  p.  10, 11. 

*  Lord  King's  I4b  of  Lwie,  p.  373, 
'  S  Uoyd'a  Debalei,  196. 
<  4  BlMk.  Comm.  41  to  09. 
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Church  of  England  had  muntuaed  its  anperiority,  would  famish  out 
a  chapter,  as  full  of  the  darkest  bigotry  aud  intolerance,  as  anj,  which 
conld  be  found  to  disgrace  the  pages  of  foreign  annals.^  Apostaoy, 
heresy,  and  nonconformity  had  been  Btwidard  crimes  for  publio 
appeals,  to  kindle  the  flames  of  persecution,  and  apolo^so  for  the 
most  atrocious  triumphs  orer  innocence  and  virtae.* 

§  1878,  Mr.  Justice  Blackstone,  after  having  spoken  with  a  manly 
freedom  of  the  abuses  in  the  Romish  church  respecting  heresy ;  and, 
tliat  Christianity  had  been  deformed  by  the  demon  of  persecution  npoo 
the  continent,  and  that  the  island  of  Great  Britain  had  not  beeo 
enttrdt/  free  &i>m  tiie  scoarge,'  defends  the  final  enactments  against 
Dtmconformity  in  England,  in  the  following  set  phrases,  to  which,  wilii- 
out  any  material  change,  might  be  justly  applied  his  own  sarcastic 
remarks  upon  tbe  conduct  of  the  Roman  ecclenastics  in  punishing 
heresy.*  "For  nonconformity  to  the  worship  ti  the  church,"  (says 
he,)  "  there  is  much  more  to  be  pleaded  than  for  the  former,  (that  is, 
reviling  the  ordinances  of  the  church,)  being  a  matter  of  private  coo- 
science,  to  the  scruples  of  which  our  preteni  laws  have  shomi  a  very 
just  and  christian  indulgence.  For  undoubtedly  all  persecutioa  and 
oppression  of  weak  consciences,  on  the  score  of  religious  persuasions, 
are  highly  unjustifiable  upon  every  principle  of  natural  reason,  civil 
liberty,  or  sound  religion.     But  care  most  be  taken  not  to  cany  this 


'  Ante,  *ol.  i.  *  53,  "a,  7i. 

■  Sm  4  BIwk.  Comm.  43  to  59. 

*  "  Entirtlg  " !  Should  he  uot  have  aid,  never  free  from  the  icourge,  u  more  confoim- 
able  to  hucorical  truEh  ? 

*  4  BUck.  Comm.  45,  46.  Hii  word»  u« :  "  It  is  true,  that  the  lUCtiiDODioat  hjpo- 
critj'  of  the  CaDonlitB  went,  M  flnt,  no  fnrthflr  than  e^jcHiiing  penance,  ezcommanica- 
tiOD,  and  eoclMiaitical  depriTatioo  for  hereaj',  though  aflerwards  they  proceeded  to 
imprironment  bj  the  ordinarj,  and  conflication  of  goodi  in  pioe  tout.  Bat  in  the  mean 
time  thej  had  prevailed  apon  the  weakneu  of  bigoted  princea  to  make  the  ciTil  powar 
Enbierrient  to  their  purposes,  bj  making  heiwy  not  onl;  a  temporal,  bnt  even  a  capiUd 
offence ;  the  Romisb  Ecclesiutica  determining,  nithont  appeal,  whatever  the;  pleaied, 
to  he  hereay,  and  ibifUng  off  to  the  eecnlar  ann  the  odium  and  the  dmdgery  of  exem- 
ttoiii,  with  whidi  they  themKlvei  were  too  tender  and  delicate  to  inEermeddle.  Nay, 
pretended  to  iatetcede,  and  praj  in  behalf  of  flie  convicted  berelic,  id  citra  nortti  park*- 
luM  Kntaakt  eimm  ean  moderatmr,  weU  knowing,  U  the  lame  time,  ibu  they  were  Mi- 
vering  the  nnhappy  victim  to  Mrtain  death."  4  Black.  Comm.  4B,  te.  Ym  the  leaned 
author,  in  the  lame  breath,  could  calmly  vindicate  the  outrageous  opprcMiont  of  Ifaa 
Church  <^  Bngtand  npon  Cathtdioi  and  DiiiCDlen  with  the  nninspecting  laliafaction  of 
abigot. 
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indulgence  into  anch  extremes,  as  may  endanger  tlie  national  chnrch. 
There  is  alwajB  a  difference  to  be  made  between  toleration  and  esta- 
blishment." '  Let  it  be  remembered,  that  at  Uie  very  moment,  -when 
the  learned  commentator  was  penning  these  cold  remarks,  the  laws  of 
England  merely  tolerated  protestant  dissenters  in  their  public  worship 
npon  certun  conditions,  at  once  irritating  and  degrading ;  that  the  test 
and  corporation  acts  excluded  them  from  public  and  corporate  ofBces, 
botih  of  tmst  and  profit ;  that  the  learned  commentator  avows,  that 
the  object  of  the  test  and  corporation  acta  was  to  exclude  tliem  from 
office,  in  common  with  Turks,  Jews,  heretics,  papists,  and  otlier  secta- 
ries ;  ^  that  to  deny  the  Trinity,  however  conscientiously  disbelieved, 
was  a  public  offence,  punishable  by  fine  and  imprisonment ;  and  that, 
in  the  rear  of  all  these  disabilities  and  grievances,  came  the  long  list 
of  acts  against  papists,  by  which  they  were  reduced  to  a  state  of  poli- 
tical and  religious  slavery,  and  cut  off  from  some  of  the  dearest  privi- 
leges of  mankind.' 

§  1879.  It  was  under  a  solemn  conscionsness  of  the  dangers  from 
ecclesiastical  ambition,  the  bigotry  of  spiritual  pride,  and  the  intole- 
rance of  sects,  thus  exemplified  in  our  domestic,  as  well  as  in  foreign 
annals,  that  it  was  deemed  advisable  to  exclude  from  the  national 
government  all  power  to  act  upon  the  subject.*  The  situation,  too,  of 
the  different  states  equally  proclaimed  the  policy,  as  well  as  the  neces- 
sity of  such  an  exclusion.  In  some  of  the  states,  episcopalians  consti- 
tuted the  predonunant  sect ;  in  others,  presbjterians ;  in  others,  con- 
gregationalists ;  in  others,  quakers ;  and  in  others  agm,  there  was  a 
close  numerical  rivalry  among  contending  sects.  It  was  impos^ble, 
that  there  should  not  arise  perpetual  strife  and  perpetual  jealoosy  on 
Ijie  subject  of  ecclesiasUcal  ascendency,  if  the  national  government 
were  left  free  to  create  a  religious  establishment.     The  only  security 


■  4Black.  Comm.Sl.Sa. 

*  1  Black,  Comm.  6S. 

'  1  Black.  Comm-  51  to  59.  Hr.  Tucker,  in  his  Commentaiiee  on  BU<lstoiK,  has 
tmUed  ifae  whole  aubjecE  iu  ■  manner  of  mosi  marked  contrwt  to  that  of  Mr-  3-  Black- 
Btone.  HU  ardor  ia  as  luoag,  at  the  coolnesB  of  bis  adTersarj  is  hnmilialing,  on  th« 
■nbject  of  religiout  liberty.  2  Tncfcer's  Black.  Comm.  App.  Note  G.  p.  3,  &c  8ae 
also  i  Jefferwn's  Correip.  103,  104 ;  Jeffereon'i  Note*  on  Virginia,  364  to  £70  ;  t  Tnck. 
Black.  Comm.  App.  S96. 

*  S  Lloyd's  Debate*,  195, 196,  197.  "  The  secCariMi  spirit,"  said  the  Ut«  Dr.  Oonie, 
"  ii  uniformly  eelSeh,  ptoud,  and  Bafeeling."    Edinburgh  Berieir,  April,  IS32,  p.  13S. 
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was  in  extjrp&^ng  die  power.  Bnt  tlus  alone  would  have  been  an 
imperfect  eecurity,  if  it  had  not  been  followed  up  by  a  declaration  of 
the  right  of  the  free  eierdse  of  reli^on,  and  a  prohibition  (as  we 
hare  Been)  of  all  religiona  teats.  Thns,  the  whole  power  over  the 
subject  of  religion  is  left  eiclnmrelj  to  the  state  governments,  to  be 
acted  upon  according  to  tlieir  own  sense  of  justice,  and  the  state  con- 
stitutions ;  and  the  Catholic  and  the  Protestant,  the  Galnnist  and  the 
Anninian,  the  Jew  and  the  Infidel,  maj  ^t  down  at  the  common  table 
of  the  nationed  councils,  without  any  inquisition  into  their  faith,  or 
mode  of  worship.^ 

§  1880.  The  next  clause  of  the  amendment  respects  the  liberty  of 
tlie  press.  "  Congress  shall  make  no  law  abrid^ng  the  freedom  of 
speech,  or  of  the  press." '  That  this  amendment  was  intended  to 
secure  to  every  citizen  an  absolute  right  to  speak,  or  write,  or  print, 
whatever  he  might  please,  without  any  responrability,  public  or  private 
therefor,  is  a  supposition  too  wild  to  be  indulged  by  any  rational  man. 
This  would  be  to  allow  to  every  citizen  a  right  to  destroy  at  his  plea- 
sure tiie  reputation,  the  peace,  the  property,  and  even  the  personal 
safety  of  every  other  citizen.  A  man  might  out  of  mere  malice  and  re- 
venge ,  accuse  another  of  the  most  infamous  crimes ;  might  excite  against 
him  the  indignation  of  all  his  fellow  citixens  by  the  most  atrocious 
oalnmmea  ;  mi^t  distnrb,  nay,  overtnm  all  his  domestic  peace,  and 
embitter  his  parental  affections ;  might  inflict  the  most  distressing  pun- 
ishments upon  the  weak,  the  timid,  and  the  innocent;  might  prejudice 
all  a  man's  civil,  and  political,  and  private  rights ;  and  might  stir  up 
sedition,  rebellion,  and  treason  even  agiunst  the  government  itself,  in 
the  wantonness  of  his  passions,  or  the  cormption  of  his  heart.  Civil 
society  could  not  go  on  under  such  circumstances.  Men  would  then 
be  obliged  to  resort  to  private  vengeance,  to  make  up  for  the  deficien- 
cies of  the  law ;  and  assassinations  and  savage  cruelties  would  be 
perpetrated  with  all  the  frequency  belonging  to  barbarous  and  brutal 
communities.  It  is  plain,  then,  that  the  language  of  this  amendment 
imports  no  more  than  that  every  man  shall  have  a  right  to  speak,  write, 


I  S«e  3  Eent'a  Comm.  Lect.  S4,  (!d  aditioii,  p.  35  to  ST ;)  B«wle  on  CoDJt.  ch.  10, 
p.  lai,  IS3;  S  Lloyd's  Deb.  195.     Bm  ■!«>  toI.  i.  t  ess. 

*  In  a  coDveution  •  propoiidon  wu  moved  to  insert  in  the  constitatioii  >  dansa,  IhM 
"(In  liberty  of  the  pt«H  ihall  be  iQTioUbly  preserrcd ;  batitWMnegatlredbj  ■  vote  of 
six  stales  againtt  Bre.    Jonnul  of  CMiTcntion,  p.  377.  ■ 
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and  print  his  opiiuons  upon  any  subject  vhataoerer,  without  any  prior 
restraint,  so  alwaja,  that  he  does  not  iDJure  any  other  person  in  his 
rights,  person,  property,or  reputation ;  ^  and  so  always,  that  he  does  not 
thereby  disturb  the  public  peace,or  attempt  to  subvert  the  goYemment.' 
It  is  neither  more  nor  less  than  an  expansion  of  the  great  doctrine  re- 
cently brought  into  operation  in  the  law  of  libel,  that  every  man  shall 
be  at  liberty  to  publish  what  is  true,  with  good  motives  and  for  justifiable 
ends.  And  with  this  reasonable  limitation  it  is  not  only  right  in  iteelf, 
but  it  is  an  inestimable  privilege  in  a  &ee  government  Without  such  a 
limitation,  it  might  become  the  scourge  of  the  republic,  first  denouncing 
the  principles  of  liberty,  and  then  by  rendering  Uie  most  nrtnous 
patriots  odious  through  the  terrors  of  the  press,  introducing  despotJsm 
in  its  worst  form. 

§  1881.  A  little  attention  to  the  history  of  other  countries  in  other 
ages,  will  teach  us  the  vast  importance  of  this  right.  It  is  notorious, 
that  even  to  this  day,  in  some  foreign  countries,  it  is  a  crime  to  speak 
on  any  subject,  religious,  philosophical,  or  political,  what  is  contrary  to 
the  received  opinions  of  the  government,  or  the  institutions  of  the  coun- 
try, however  laudable  may  be  the  design,  and  however  virtuous  may 
be  the  motive.  Even  to  animadvert  upon  the  conduct  of  public  men, 
of  rulers,  or  representatives,  in  terms  of  the  strictest  (ruth  and  cour- 
tesy, has  been,  and  ie  deemed  a  scandal  upon  the  supposed  sanctity  of 
tJieir  stations  and  characters,  subjecting  the  party  to  grievous  punish- 
ment. In  some  countries  no  works  can  be  printed  at  all,  whether  of 
science,  or  literature,  or  philosophy,  without  the  previous  approbation 
of  the  government ;  and  t^e  press  has  been  shackled,  and  compelled 
to  speak  only  in  the  timid  language,  which  the  cringing  courtier,  or  the 
capricious  inquiutor,  should  license  for  publication.  The  Bible  itself^ 
tiie  common  ii^eritance  not  merely  of  Christendom,  but  of  the  world, 
has  been  put  exclusively  under  tiie  control  of  government,  and  not 
allowed  to  be  seen  or  heard,  except  in  a  language  anknown  to  the 
common  inhabitants  of  the  country.  To  publish  a  translation  in  die 
vernacular  tongue,  has  been  in  former  times  a  flagrant  ofieoce. 

§  1882.  The  history  of  the  jurisprudence  of  England,  (the  most  fi^e 


■  1  TDrl.Blu^Comm.  App.  S97to399i  3  Tack.  Black.  Comm.  App.  1 1 1  3EnfB 
Couni,  Led.  24,  p.  IS  to  SB. 

■  B«wleoiiCoi]Bt-ch.l0,p.l33,lS4iSKeDt'sCoiiua.Lcct34,p.l6lo36!  DeLoImt, 
•B.  3,  di.  13,  t3j  3  Uo7d'«  Deb.  197, 198. 
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and  enlightened  of  all  moo&rcfaieB,)  on  this  subject,  will  abundantly 
justify  this  statement.  Tho  art  of  prmting,  soon  after  its  introduction, 
(we  are  told,)  was  looked  upon,  as  well  in  England  as  in  other  conn- 
tries,  aa  merely  a  matter  of  state,  and  subject  to  the  coercion  of  the 
crown.  It  was  therefore  regulated  in  England  by  the  king's  proclar 
matioQs,  prohibitions,  charters  of  privilege,  and  licenses,  and  finally 
by  the  decrees  of  Uie  court  of  star  chamber ;  which  limited  the  num- 
ber of  printers,  and  of  presses,  which  each  should  employ,  and  prohi- 
bited new  publications,  unless  previously  approved  by  proper  licensers. 
On  the  demolition  of  this  odious  jurisdiction,  in  1641,  the  long  parlia- 
ment of  Charles  the  First,  after  their  rupture  with  that  prince, 
assumed  the  same  powers  which  the  star  chamber  exercised  with 
respect  to  licensing  books ;  and  during  the  commonwealth,  (such  is 
human  frailty,  and  the  love  of  power,  even  in  republics ! )  they  issued 
tiieir  ordinances  for  that  purpose,  founded  principally  upon  a  Btar  cham- 
ber decree,  in  1637.  After  the  restoration  of  Charles  the  Second,  a 
statute  on  the  same  subject  was  passed,  copied,  with  some  few  altera- 
tions, from  the  parliamentary  ordinances.  The  act  expired  in  1679, 
and  was  revived  and  continued  for  a  few  years  after  the  revolution  of 
1688.  Many  attempts  were  made  by  the  government  to  keep  it  in 
force ;  but  it  was  so  strongly  resisted  by  parliament,  that  it  expired  in 
1694,  and  has  never  since  been  revived.'  To  this  very  hour  the 
liberty  of  the.  press  in  England  stands  upon  this  negative  foundation. 
The  power  t«  restr^n  it  is  dormant,  not  dead.  It  has  never  con. 
etituted  an  article  of  any  of  her  numerons  bills  of  rights  ;  and  that 
of  the  revolution  of  1688,  after  securing  other  civil  and  political 
privileges,  left  this  witiiout  notice,  aa  unworthy  of  care,  or  fit  for 
restraint. 

§  1883.  This  short  review  exhibits,  in  a  striking  light,  the  gradual 
progress  of  opinion  in  favor  of  the  liberty  of  publishing  and  printing 
opinions  in  England,  and  the  frail  and  uncertain  tenure  by  which  it 
has  been  held.  Down  to  this  very  day  it  is  a  contempt  of  parliament, 
and  a  high  breach  of  privilege,  to  publish  the  speech  of  any  member 
of  either  house,  without  its  consent.^  It  is  true,  that  it  is  now  silentiy 
establbhed  by  the  course  of  popular  opinion  to  be  innocent  in  practice, 


■  4  Bluk.  Comra.  153,  note ;  S  Tucker'g  BUck.  Cornm-  App.  Note  O.  p.  19,  13 ; 
De  Lolme,  B.  3,  ch.  12,  13 ;  2  Kent's  Comm.  Lect-  S4,  (id  edition,  p.  17,  18  19.) 
*  8m  CotDTii'i  Dig,  Parliamai,  0.  S. 
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though  DOt  in  Uw.  Bat  it  is  aotorions,  that  mtliia  Vb»  last  fifty  yeara 
the  publicaljoii  was  coouired  at,  rather  than  allowed ;  and  that  for  a 
considerable  time  the  reports  were  given  in  a  stealthy  manoer,  covered 
up  under  the  garb  (^  speeches  in  a  fictitious  aasembly. 

§  1884.  There  is  a  good  deal  of  loose  reasoning  on  the  snbject  of 
the  liberty  of  the  press,  as  if  its  inriolabilitj  were  constitationally 
such,  that,  like  the  king  of  England,  it  could  do  no  wrong,  and  was 
free  from  every  inquiry,  and  afibrded  a  perfect  sanctoary  f<:^  every 
abuse ;  Uiat,  in  short,  it  implied  a  despotic  sovereignty  to  do  every 
sort  of  wrong,  without  the  Edightest  accountability  to  private  or  public 
justice.  Such  a  Qotaon  is  too  extravagant  to  be  held  by  any  soond 
constitutioDal  lawyer,  with  regard  to  the  rights  and  duties  belongiDg 
to  govemmentE  generally,  or  to  the  state  governments  in  particular. 
If  it  were  admitted  to  be  correct,  it  might  be  justly  affirmed,  that  the 
liberty  of  the  press  was  incompatible  with  the  permanent  existence  of 
any  free  government.  Mr.  Justice  Blackatone  has  remarked,  that  the 
liberty  of  the  press,  properly  understood,  is  essential  to  the  nature  of 
a  &ee  state ;  but  that  this  conusts  in  laying  no  previau*  restraints 
upon  publications,  and  not  in  freedom  &om  censure  fi)r  criminal  mat- 
ter, when  published.  Every  Ireeman  has  an  undoubted  right  to  lay 
what  sentiments  he  pleases  before  the  public  ;  to  forbid  this  is  to 
destroy  the  freedom  of  the  press.  But,  if  he  puhUshes  what  is  impro- 
per, mischievous,  or  illegal,  he  must  take  the  consequences  of  his  own 
temerity.  To  snbject  the  press  to  the  restrictive  power  of  a  licenser, 
as  was  formerly  done  before,  and  since  the  revolution  (of  1688,)  is  to 
subject  all  freedom  of  sentiment  to  the  prejudices  of  one  man,  and 
make  him  the  arbitrary  and  infallible  judge  of  all  controverted  points 
in  learning,  reli^on,  and  government  But  to  punish  any  dangeroos 
or  oScnsive  writings,  which,  when  published,  shall,  on  a  ftdr  and  impair 
tial  trial,  be  adjudged  of  a  pemieioas  tendency,  is  necessary  for  tJie 
preservation  of  peace  and  good  order,  of  government  and  religion,  the 
only  solid  foundations  of  civil  Uberty.  Thus,  the  will  of  individuals  ia 
still  left  free  ;  the  abuse  only  of  that  free  will  is  the  object  of  legal 
punishment.  Neither  is  any  restrunt  hereby  lud  upon  freedom  of 
thought  or  inquiry ;  liberty  of  private  sentiment  is  still  left ;  the  dis- 
seminating, or  making  public  of  bad  sentiments,  destructive  of  the 
ends  of  society,  is  the  crime  which  society  corrects.  A  man  may  be 
allowed  to  keep  poisons  in  his  closet ;  but  not  publicly  to  vend  Uiem 
as  cordials.    And  after  some  additional  reflections,  he  concludes  with 
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thia  memorable  sentence :  "  So  true  will  it  be  found,  that  to  censure 
the  licentiousness,  is  to  muntain  the  liberty  of  the  press."  ^ 

^  1885.  De  Lolme  states  the  same  view  of  the  subject ;  and,  indeed, 
the  liberty  of  the  press,  as  understood  by  all  England,  is  Uie  right  to 
publish  without  any  previous  restraint,  or  license ;  so,  that  neither  the 
courts  of  justice,  nor  other  persons,  are  authorized  t«  take  notice  of 
writings  intended  for  the  press ;  but  are  confined  to  those  which  are 
printed.  And,  in  such  cases,  if  their  character  is  questioned,  whether 
they  are  lawful,  or  libellous,  ia  to  be  tried  by  a  jury,  according  to  due 
proceedings  at  law.*  The  noblest  patriots  of  England,  and  the  most 
distinguished  friends  of  liberty,  both  in  parliament  and  at  the  bar, 
have  never  contended  for  a  total  exemption  from  responsibility,  but 
have  asked  only,  that  the  guilt  or  innocence  of  the  publication  should 
be  aaeertaioed  hy  a  trial  by  jury.^ 

§  1886.  It  would  seem,  that  a  very  different  view  of  the  subject 
was  taken  by  a  learned  American  commentator,  though  it  is  not,  per- 

■  IBIsck.  Comm,  ISS,  153;  A<ZT.  Sur(If«,4B&m.  &Ald.R.95.  Mr.  Jiig(Ic«BeBt,ln 
Rex  i.BurdeU,{i  Butt.  &  Aid.  R.n,  132,)  said:  "  My  opinion  of  the  liberty  of  the  press 
is,  that  every  man  ought  to  be  permitted  to  instnut  his  fellow-GubjectB ;  that  every  man 
may  rcaileasly  advance  any  oew  doctriaeB,  provided  he  does  so  with  proper  respect  to 
the  relj^on  aod  govemment  of  the  connEry  ;  that  he  may  point  out  erron  ia  the  mea- 
snres  of  public  men)  bat  he  must  not  impale  crimina]  conduct  to  them.  The  liberty  of 
the  press  csnnot  be  canied  to  ihij  exUnt,  without  violatia);  another  equally  sacred 
right,  the  figbt  of  cbatacter.  This  right  can  only  be  attacked  in  a  court  of  Justice,  where 
the  party  attacked  has  a  fair  opportooity  of  defending  himself-  Where  vituperation 
begina,  the  liberty  of  the  press  ends." 

'  De  Lolme,  B.  9,  ch.  19,  S91  to  997. 

>  See,  alto.  Sex  v.  Btirdot,  i  Bam.  &  Aid.  95.  The  celebrated  act  of  parliament  of 
Mr.  Fox,  giving  the  right  to  the  jury,  in  trials  for  libels,  to  judge  of  the  whole  matter  of 
iha  charge,  and  to  return  a  general  verdict,  did  not  affect  to  go  farther.  Tbe  celebrated 
defence  of  Mr.  Enkine,  on  the  trial  of  tbe  Dean  of  St.  Aaaph,  took  tbe  same  ground- 
Even  Janins,  with  his  severe  and  bitter  aaaanlCa  upon  established  anthority  and  doc- 
trines, stopped  here.  "  The  liberty  of  the  press,"  (said  he,)  "is  the  palladium  of  all  the 
civil,  political,  and  religions  rights  of  an  Englishman,  and  the  right  of  juries  to  return 
a  general  verdict  in  all  cases  whatsoever,  is  an  essential  part  of  onr  constitution." 
"  The  laws  of  En^and  provide,  as  effectually  as  any  human  laws  can  do,  for  the  protec- 
tion of  the  iubject  in  his  reputation,  at  well  as  in  his  person  and  property.  If  tbe 
characters  of  private  men  ate  iosulied,  or  injured,  a  double  remedy  is  open  to  them,  by 
action  and  by  indictment"  "  With  regard  to  strictures  upon  the  characters  of  men  Id 
office,  and  the  measures  of  government,  the  case  is  a  little  different.  A  coruidwable 
latitude  must  be  allowed  in  the  discussion  of  public  affairs,  or  the  liberty  of  tbe  press 
will  be  of  no  benefit  to  society"  But  he  nowhere  contends  fbr  the  right  to  publlsli 
seditions  libels ;  and,  on  the  contrary,  through  bis  whole  reasoning  he  admits  tbe  duty 
to  punish  those  which  are  really  so- 
TOL.  It.  SI 
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baps,  very  easy  to  ascertain  the  exact  extent  of  his  opinions.  In  one 
part  of  his  disquisitions,  he  seemB  broadly  to  contend,  that  the  security 
of  the  freedom  of  the  press  requires,  that  it  should  be  exempt,  not 
only  from  previous  restrwnt  by  the  executive,  M  m  Great  Britain ; 
but,  from  legislative  restraint  also ;  and  that  this  exemption,  to  be 
effectual,  must  be  an  exemption,  not  only  from  the  previous  mspection 
of  licensers,  but  from  the  subsequent  penalty  of  laws.^  In  other 
places,  he  seems  aa  explicitly  to  admit,  that  the  liberty  of  the  press 
does  not  include  the  right  to  do  injury  to  the  reputation  of  another,  or 
to  take  from  lum  the  enjoyment  of  his  rights  or  property,  or  to  jastify 
slander  and  calnmny  upon  him,  as  a  private  or  public  man.  And 
yet  it  is  added,  that  every  individual  certainly  has  a  right  fa)  speak,  or 
publish  his  sentiments  on  the  measures  of  government.  To  do  this 
without  restraint,  control,  or  fear  of  puniahTnent  for  to  doing^  is  that 
■which  constitutes  the  genuine  freedom  of  the  press."  Perhaps  Uie 
apparent  contrariety  of  these  opinions  may  arise  from  mixing  np,  in 
the  same  disquisitions,  a  discussion  of  the  right  of  the  state  govern- 
ments, with  that  of  the  national  government,  to  interfere  in  cases  of 
this  sort,  which  may  stand  upon  very  different  foundations.  Or,  per- 
haps, it  is  meant  to  be  contended,  that  the  liberty  of  the  press,  in  aU 
cases,  excludes  public  punishment  for  pubhc  wrongs ;  but  not  civil 
redress  for  private  wrongs,  by  calumny  and  hbela. 

§  1887.  The  tme  mode  of  con»dering  the  subject  is,  to  examine 
the  case  with  reference  to  a  state  government,  whose  constitution,  like 
that,  for  instance,  of  Massachusetts,  declares,  that  "  the  lii>orty  of  the 
press  is  essential  to  the  security  of  freedom  in  a  state  ;  it  ought  not, 
therefore,  to  be  restrtuned  in  this  commonwealth."  What  is  the  tme 
interpretation  of  this  clause  ?  Does  it  prohibit  the  leg^lature  from 
passing  any  laws  which  shall  control  the  licentiousness  of  the  press,  or 
afibrd  adequate  protection  to  individuals,  whose  private  comfort  or 
good  reputations  are  assailed  and  violated  by  i^e  press?  Does  it 
stop  the  legislature  from  passing  any  laws  to  punish  libels  and  inSam- 
matory  publications,  the  object  of  which  is  to  excite  sedition  against 
the  government,  to  stir  up  resistance  to  its  laws,  to  urge  on  conspira- 
cies to  destroy  it,  to  create  odium  and  indignation  against  virtuous 


'  3  Tuck.  Black.  Comm.  App.  30 ;  I  Tuck.  Black.  Comm.  App.  asS,  299. 

■  3  Tuck.  Black.  Comm.  App.  38  t»  30 ;  1  Tuck.  Black.  Comm.  App.  3SS,  S9B. 
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citizens,  to  compel  them  to  yield  up  their  rights,  or  to  make  them  the 
objects  of  popular  vengeance  ?  Would  aueh  a  declaration  in  Vir^nia 
(for  she  has,  on  more  than  one  occasion,  boldl;  proclaimed,  that  the 
liberty  of  the  press  ought  not  to  be  restrained)  prohibit  the  legisla- 
ture from  pasung  lavs  to  punish  a  man,  who  should  publish  and  circu- 
late writings,  the  deugn  of  which  avowedly  is,  to  excite  the  slaves  to 
general  insurrection  agfunst  their  masters,  or  to  inculcate  upon  them 
the  policy  of  secretly  poisoning  or  murdering  them  ?  In  short,  is  it 
contended  that  the  liberty  of  the  press  is  so  much  more  valuable  than 
all  other  rights  in  society,  that  the  public  safety,  nay,  the  eustence  of 
the  government  itself,  is  to  yield  to  it  ?  Is  private  redress  for  libels 
and  calumny  more  important,  or  more  valuable,  than  the  maintenance 
of  the  good  order,  peace,  and  safety,  of  society  ?  It  would  be  diffi- 
cult to  answer  these  questions  in  favor  of  the  liberty  of  the  press,  with- 
out  at  the  same  time  declaring,  that  such  a  licentiousness  belonged, 
and  could  belong  only  to  a  despotism  ;  and  was  utterly  incompatible 
with  the  principles  of  a  &ee  government. 

§  1888.  Besides :  —  What  is  meant  by  restraint  of  the  press,  or 
an  abridgment  of  its  liberty  ?  If  to  publish,  without  control  or  respon- 
sibility, be  its  genuine  meamng ;  is  not  that  equally  Tiolat«d  by  allow- 
ing a  private  compensation  for  damages,  as  by  a  public  fine  ?  Is  not 
a  man  as  much  restrained  from  doing  a  thing  by  the  fear  of  heavy 
damages,  as  by  public  punishment  ?  Is  he  not  often  as  severely  pun- 
ished by  one  as  by  the  other  ?  Surely,  it  can  make  no  diKrence  id 
the  case,  what  is  the  nature  or  extent  of  the  restraint,  if  all  restnunt 
ia  prohibit«d  ?  The  legislative  power  is  just  as  much  prohibited  from 
one  mode  as  from  another.  And,  it  may  be  asked,  where  is  the 
ground  for  distinguishing  between  public  and  private  amenability  for 
tiie  wrong  ?  The  prohibition  itself  states  no  distinction.  It  is  gene- 
ral;  it  is  universal.  Why,  then,  ia  the  distinction  attempted  to  be 
made  ?  Plainly,  because  of  the  monstrous  consequences  flowing  from 
such  a  doctrine.  It  would  prostrate  all  personal  liberty,  all  private 
peace,  all  enjoyment  of  property  and  good  reputation.  These  are  the 
great  objects  for  which  government  is  instituted ;  and,  if  the  licen- 
tiousness of  the  press  must  endanger,  not  only  theae,  but  all  public 
rights  and  public  liberties,  is  it  not  as  plun,  that  the  right  of  govern- 
ment to  pnnish  the  violators  of  them  (the  only  mode  of  redress  which 
it  can  pursue)  flows  from  the  primary  duty  of  self-preservation  ?  No 
one  can  doubt  the  importance,  in  a  free  government,  of  a  right  to  eao- 
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vass  the  acts  of  public  men,  and  the  tendency  of  public  measures,  to 
censure  boldlj  the  conduct  of  rulers,  and  to  scrutinize  closelj  the 
policy  and  plana  of  the  government.  This  is  the  great  security  of  a 
free  government.  If  we  would  preserve  it,  public  opimon  must  be 
enlightened ;  political  vigilance  must  be  inculcated ;  free,  but  not 
licentious  discussion,  must  he  encouraged.  Bat  the  exercise  of  a 
right  is  essentially  different  firom  an  abuse  of  it.  The  one  ia  no  le^ 
timate  inference  from  the  other.  Common  sense  here  promulgates 
the  broad  doctrine,  tic  vtere  tuo,  ut  non  alienum  ladas  ;  so  exercise 
your  own  freedom  as  not  to  infringe  the  rights  of  others,  or  the  pubUc 
peace  and  safety. 

§  1889.  The  doctrine  laid  down  by  Mr.  Justice  Blackstone,  re- 
specting the  liberty  of  the  press,  has  not  been  repudiated  (as  fiu  aa  is 
known)  by  any  solemn  decision  of  any  of  the  state  courts,  in  respect 
to  their  own  municipal  jurispmdenco.  On  the  contrary,  it  has  been 
repeatedly  affirmed  in  several  of  the  states,  notwithstanding  their  con- 
stitutions or  laws  recognize,  that  "  the  liberty  of  the  press  ought  not 
to  be  restrained,"  or, -more  emphatically,  that  *' the  liberty  of  the 
press  shall  be  inviolably  maiut^ned."  This  is  especially  true  in 
regard  to  Massachusetts,  South  Carolina,  and  Louisiana.^  Nay ;  it 
has  farther  been  held,  that  the  troth  of  the  facts  ia  not  alone  sufficient 
to  justify  the  publication,  unless  it  is  done  from  good  motives,  and  for 
justifiable  purposes,  or,  in  other  words,  on  an  occasion  (as  upon  the 
canvass  of  candidates  for  public  office)  when  public  duty,  or  private 
right  requires  it.'  And  the  very  circumstance,  that,  in  the  constita- 
tions  of  several  other  states,  provision  is  made  for  giving  tl^e  tmth  in 
evidence,  in  prosecutions  for  libels  for  official  conduct,  when  the  mat- 
ter pnblished  is  proper  for  pubhc  infonnation,  is  exceedingly  strong  to 
show  how  tiie  general  law  is  understood.  The  exception  establishes 
in  all  other  cases  the  propriety  of  the  doctrine.  And  Mr.  Chancellor 
Kent,  upon  a  large  survey  of  the  whole  subject,  has  not  scrupled  to 
declare,  that  "  it  has  become  a  constitutional  principle  in  this  country, 
that  every  citizen  may  freely  speak,  write,  and  publish  his  sentiments 
on  all  subjects,  heing  rexponnble  for  the  abate  of  that  rigJit;  and,  that 


'  CommoamaiOi  v.  Clap,  4  Mass.  B.  163  \  Gmmonwealih  v.  Blaadinp,  3  Fick.  R.  3M ; 
Tie  Siatt  V.  LeAn,  3  Bep.  Cooit.  Court,  809 -,  2  K«nt'»  Comm.  LccL  24,  (3d  editioii, 
p.l7(oM.)  '  lUd. 
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DO  law  can  lightfallj  b«  passed,  to  reBtrain  or  abridge  the  freedom  of 
the  press." ' 

§  1890.  Even  with  these  reasonable  limitations,  it  is  not  an  uncom. 
mon  opinion  among  European  statesmen,  of  high  character  and  exten- 
sive att^nments,  that  the  liberty  of  the  press  is  incompatible  with  the 
permanent  existence  of  any  free  government ;  nay,  of  any  government 
at  all.  That,  if  it  be  true  that  free  governments  cannot  exist  without 
'  it,  it  is  quite  as  certain  that  they  cannot  exist  with  it.  In  short,  that 
the  press  is  a  new  element  in  modem  society ;  and  likely,  in  a  great 
measure,  to  control  the  power  of  umies,  and  the  sovereigq^  of  the 
people.  That  it  works  with  a  silence,  a  cheapness,  a  suddenness,  and 
a  force,  which  may  break  up,  in  an  instant,  all  the  foundations  of 
society,  wid  move  public  opinion,  like  a  mountain  torrent,  to  a  general 
desolation  of  every  thing  within  its  reach. 

§  1891.  Whether  the  national  government  possesses  a  power  to 
pass  any  law,  not  restraining  the  liberty  of  the  press,  but  punisliing 
the  licentiousness  of  the  press,  is  a  question  of  a  very  different  nature, 
npon  which  the  commentator  abstiuns  &om  expressing  any  opinion. 
In  1798,  congress,  believing  that  tbey  possessed  a  constitution^ 
authority  for  that  purpose,  passed  an  act  punishing  all  unlawful  com- 
binations and  conspiracies,  to  oppose  the  measures  of  the  government, 
or  to  impede  the  operation  of  the  laws,  or  to  intimidate  and  prevent 
any  officer  of  the  United  States  from  undertaking  or  executing  his 
duty.  The  same  act  further  provided  for  a  public  presentation  and 
punishment,  by  fine  and  imprisonment,  of  all  persons  who  should 
write,  print,  utter,  or  publish  any  &lae,  scandalous,  and  malicious 
writing  or  writings,  against  the  government  of  the  United  States,  or 
of  either  house  of  congress,  or  of  the  president,  with  an  intent  to 
defame  them,  or  bring  them  into  contempt  or  disrepute,  or  to  excito 
against  them  the  hatred  <^  the  good  people  of  the  United  States ;  or 
to  excite  them  to  oppose  any  law  or  act  of  the  president,  in  pursuance 
of  law  of  his  constitutional  powers ;  or  to  resist,  or  oppose,  or  defeat  any 
law;  or  to  lud,  encourage,  or  abet  any  hostile  designs  of  any  foreign 
nation  against  the  United  States.  And  the  same  act  authorized  the 
truth  to  be  given  in  evidence  on  any  such  proseontdon ;  and  the  jury, 
upon  the  trial,  to  determine  the  taw  and  the  lact,  as  in  other  cases.^ 


'  1  K«Dl'>  Comm.  Lect-  £4,  (Sd  editiiHi,  p.  17  to  34.)    8«e  alw  Bawle  on  Conat 
ch.  10,  p.  119, 134.  *  Act  of  14th  July,  1T9B,  di.  SI. 
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§  1892.  This  act  waa  immediately  assailed  as  onconstitutiooal,  both 
in  the  8tate  legislatures,  and  the  courta  of  law  where  prosecations 
were  pending.  Its  constitufionality  iras  deliberately  affirmed  by  the 
courts  of  law,  and  in  a  report  made  by  a  committee  of  congress.  It 
was  denied  by  a  considerable  number  of  the  states,  but  affirmed  by  a 
majority.  It  became  one  of  the  moat  prominent  points  of  attack  npon 
the  existing  administration  ;  and  the  appeal  thus  made  was,  probably, 
more  successfal  with  the  people,  and  more  consonant  with  the  feehngB 
of  the  times,  than  any  other  made  upon  that  occaaon.  The  act,  being 
limited  t^  a  short  period,  expired  by  its  own  limitation  in  March,  1801; 
and  has  never  been  renewed.  It  has  continued,  down  to  this  very 
day,  to  be  a  theme  of  reproach  with  many  of  those  who  have  unce 
succeeded  to  power.' 

§  1893.  The  remfumng  clause  secures  "  the  right  of  the  people 
*'  peaceably  to  assemble  and  to  petition  the  government  for  a  redreaa 
"  of  grievances." 

§  1894,  This  would  seem  unnecessary  to  be  expressly  provided  for 
in  a  republican  government,  since  it  results  from  the  very  nature  of 
its  structure  and  institutions.  It  is  impossible  that  it  could  be  practi- 
cally denied,  until  the  spirit  of  liberty  had  wholly  disappeared,  and 
the  people  had  become  so  servile  and  debased,  as  to  be  unfit  to  exer- 
cise any  of  the  privileges  of  freemen.^ 


I  The  learaed  reader  will  find  the  saliject  disciiBBed  at  large  in  muij  of  the  pamphlets 
of  that  daj,  and  especially  !n  tha  Virginia  Seport,  and  ReBolutiona  of  tbe  Virpnia 
Legislstare,  in  December,  1T9S,  and  Jannary,  IBOO;  in  the  report  of  a  committee  of 
congreis  on  the  alien  and  leditioa  law»,  on  the  asdi  of  February,  1799 ;  In  the  Refla- 
tions of  tbe  legislatures  of  Moaaachusetta  and  Kentucky,  in  1799  ;  in  Bayard's  Speech 
on  tha  Judiciary  Act,  in  ISOa ;  in  Addison's  Charges  to  tbe  Grand  Jury,  in  Penasyl- 
vania,  printed  with  bis  Reports;  in  3  Tncker's  Black.  Comm.  App.  note  G,  p- 11  to  SO. 
It  it  surprising  irith  what  facility  men  glide  into  the  opinion,  that  a  measure  is  Dnirer- 
sally  deemed  unconstitntional,  becanae  it  is  so  in  their  own  opinion,  espedallj  if  it  baa 
become  nnpopular.  It  hM  been  often  asserted  by  public  men,  as  the  unirerwl  sense  of 
the  nation,  that  this  act  was  unconstitntional ;  and  (hat  opinion  has  been  promulgated 
recently,  with  much  emphasis,  by  disliagaiahed  stateimen;  as  we  hare  already  had 
occasion  to  notice.  What  tbe  stale  of  public  and  professional  opinion  on  this  subject 
BOW  is,  it  is,  perhaps,  difficult  to  determine.  But  it  is  well  known,  that  tbe  opinion* 
then  deliberately  giren  by  many  profesaional  men,  and  judget,  and  legislatnros,  in  faror 
of  the  constitDtiDnality  of  the  law,  hare  never  been  retracted.    See  toL  ii.  S  139*,  ia9t>, 

■Sce2LIoyd'i Debates,  197, 198,199.  [Bntsee  the  debates  in  congress  on  tbe  right  of 
petition,  and  the  twen^-first  mle  of  the  bouGG  of  representatives,  adopted  in  1S3S,  on  Mr. 
Athetton's  niotion.    Bee,  also,  the  Report  of  Mr.  John  Whipple,  in  1839,  to  Khod» 
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§  1895.  The  pro7i»on  was  probably  borrowed  from  the  declaration 
of  rights  in  England,  on  the  rerolution  of  1688,  m  which  the  right  to 
petition  the  king  for  a  redress  of  grievances  was  in^ted  on ;  and  the 
right  to  petition  parliament  in  the  like  manner  hae  been  provided  for, 
and  guarded  by  statutes  passed  before,  as  well  as  since  that  period.^ 
Mr.  Tucker  has  indulged  himself  in  a  disparaging  criticism  upon  the 
phraseology  of  thb  clause,  aa  savoring  too  much  of  that  style  of  con- 
descen^on,  in  which  favors  are  supposed  to  be  granted.^  But  this 
seems  to  be  quite  overstrmed ;  since  it  speaks  the  voice  of  the  people 
in  the  language  of  prohibition,  and  not  in  that  of  affirmance  of  a  right, 
supposed  to  be  unquestionable  and  inherent. 

^  1896.  The  next  amendment  b :  "  A  well  regulated  militia  being 
"  necessary  to  the  security  of  a  free  state,  the  right  of  the  people  to 
"  keep  and  bear  arms  shall  not  be  infringed." 

§  1897.  The  importance  of  this  article  will  scarcely  be  doubted  by 
any  persons  who  have  duly  reflected  upon  the  subject.  The  militia  is 
tiie  natural  defence  of  a  free  country  against  sudden  foreign  invasions, 
domestic  insurrections,  and  domestic  usurpations  of  power  by  rulers. 
It  is  against  sound  policy  for  a  free  people  to  keep  up  large  military 
establishments  and  standing  armies  in  time  of  peace,  both  from  the 
enormous  expenses  with  which  they  are  attended,  and  the  facile  means 
which  they  aSbrd  to  ambitious  and  nnprinoipled  rulers  to  subvert  the 
government,  or  trample  upon  the  rights  of  the  people.  The  right  of 
the  citizens  to  keep  and  bear  arms,  has  justly  been  considered  as  the 
palladium  of  the  liberties  of  a  republic ;  since  it  offers  a  strong  moral 
check  Bg^nst  the  usurpation  and  arbitrary  power  of  rulers ;  and  will 
generally,  even  if  these  are  auccessful  in  the  first  instance,  enable  the 
people  to  resist  and  triumph  over  them.'  And  yet,  though  tbia  truth 
irould  seem  so  clear,  and  the  importance  of  a  well  regulated  militia 
would  seem  so  undeniable,  it  cannot  be  disguised  that,  among  the 
American  people,  there  ia  a  growing  indifference  to  any  system  of 


Iituid  legislatan,  on  thit  tnbjMt ;  s«d  Mr,  H.  G.  Otit'i  Lclter  to  him,  in  March,  1 839, 
on  the  same  labjcct.  Both  wci«  prinLed  in  a  pamphlet  io  Botton,  in  1839,  by  Casudj 
&  March.] 

■  See  1  Black.  Comm.  143;  5  Cobbett's  Pari.  Hist  p.  109,  110;  Bairle  on  ConM. 
oh.  10,  p.  194  ;  3  Amer.  Mnsenm,  420;  S  Eenl's  Comm.  Lcct.  34, p.  T,  8. 

'  I  Tucker'a  Black.  Comm.  App.  399. 

'  1  Tucker'a  Black.  Comm.  App.  300 ;  Bawle  od  Com L  ch.  10,  p.  ISS;  i  Lloyd's 
DebUet,  SIS,  aSO. 


,.  Google 


608  CONSTITUTION  OB  THB  UNITKD   STATES.  [BOOK   m. 

militia  discipline,  and  a  strong  disposition,  from  a  eenae  of  its  bni^ 
thena,  to  be  rid  of  &I1  regal&lions.  How  it  ia  practicable  to  keep  the 
people  duly  armed,  without  some  organization,  it  is  difficult  to  see. 
There  b  certainly  no  email  danger  that  indifierence  may  lead  to  dis- 
gast,  and  disgust  to  aontempt ;  and  thus  gradually  undermine  all  the 
protection  intended  by  this  clause  of  oar  naUonal  bill  of  rights.^ 

§  1898.  A  sinular  promon  in  favor  of  protestante  (for  to  them  it 
ia  confined)  is  to  be  found  in  the  bill  of  rights  of  1688,  it  being 
declared,  "  that  the  subjects,  which  are  prot^taots,  may  have  arms  for 
their  defence  suitable  to  dieir  oonditien,  and  as  allowed  by  law."' 
But  under  various  pretences  the  effect  of  this  pronnon  has  been 
greatly  narrowed ;  and  it  is  at  present  in  £aglaud  more  nominal  than 
real,  as  a  defeoslTe  privilege.' 

§  1899.  The  next  amendment  is,  "  Ko  soldier  shall  in  time  of  peace 
"  be  quartered  in  any  house,  without  the  consent  of  the  owner,  nor  in 
"  time  of  war,  but  in  a  manner  to  be  prescribed  by  law." 

§  1900.  This  provision  speaks  for  itself.  Its  plain  olgect  is  to 
secure  the  perfect  eujoynient  of  that  great  right  of  the  common  law, 
that  a  man's  house  shall  be  his  own  castle,  privileged  against  all  civil 
and  military  intruson.  The  billeting  of  soldiers  in  lime  of  peace 
upon  the  people  has  been  a  commou  resort  of  arbitrary  princes,  and  is 
fitll  of  iDConveuience  and  peril.  In  tlie  petidon  of  right  (4  Charles  I.) 
it  was  declared  by  parliament  to  be  a  great  grievance.* 

§  1901.  The  next  amendment  is,  "  The  right  of  the  people  to  be 
"  secure  in  their  persons,  houses,  papers,  and  effects,  against  uorefr- 
"  Bonable  searches  and  seizures  shall  not  be  violated  ;  and  no  warrants 
"  shall  issue  but  upon  probable  cause,  supported  by  oath  or  affirmatioo, 
"  and  particularly  describing  the  place  to  be  searched,  and  the  person 
"  or  things  to  be  seized." 

^  1902.  This  provision  seems  indispensable  to  the  full  enjoyment  of 


'  li  woald  be  wel[  for  Americaiu  to  reflect  upon  the  passage  in  Tacitnt,  (But.  IV. 
ch.  74] :  "  Nam  ne^ne  quia  sine  oimu,  nrque  araa  line  itiptndiis,  lagae  itipendia  one  trAn- 
tit,  haberi  queunl."  Ia  there  any  escape  from  a  \a,rge  stimding  armj,  bat  in  t,  well  disci- 
plined militia  ?  There  ij  much  wholesome  instruction  onlbia  subject  in  1  Black.  Comm. 
ch.  13,  p,  408  to  417. 

'  5  Cobbelt's  Pari.  Hist-  p.  110;  1  Black.  Comra.  143, 144. 

■  1  Tacker"!  Black.  Comm.  App.  300. 

*  a  Corbelt's  Pari.  Hist.  37S ;  Rawle  on  Const,  ch.  10,  p.  1S6,  1 27  j  ITocker'e  Black 
Comm.  App.  300,  301 ;  3  Llojd's  Debates,  223. 
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tiie  rights  of  personal  security,  personal  liberty,  and  private  property. 
It  is  little  more  than  the  affirmance  of  a  great  constitutional  doctrine 
of  the  common  lav.  And  its  introduction  into  the  amendments  was 
doubtless  occasioned  by  the  strong  sensibility  excited,  both  in  Eng- 
land and  America,  upon  the  subject  of  general  varrants  almost  upon 
the  eve  of  the  American  revolution.  Although  special  warrants  upon 
complaints  under  oath,  stating  the  crime,  and  the  party  by  name, 
against  whom  the  accusation  is  made,  are  the  only  legal  warrants,  upon 
wUch  an  arrest  can  be  made  according  to  the  law  of  England  ;^  yet; 
a  practice  had  obtained  in  the  secretaries'  office  ever  since  the  restora- 
tion, (grounded  on  some  clauses  in  the  acts  for  regulating  the  press,) 
of  issuing  general  warrants  to  take  up,  without  nammg  any  persons  in 
particular,. the  authors,  printers,  and  publishers  of  such  obscene,  or 
seditions  libels,  as  were  particularly  specified  in  the  warrant.  When 
these  acts  expired,  in  1694,  the  same  practice  was  continued  in  every 
reign,  and  under  every  administration,  except  the  four  last  years  of 
Queen  Anne's  reign,  down  to  the  year  1763.  The  general  warrants, 
BO  issued,  in  general  terms  authorized  the  officers  to  apprehend  all 
persons  suspected,  without  naming  or  describing  any  person  in  special. 
In  Uie  year  1763,  the  legality  of  these  general  warrants  was  brought 
before  the  King's  Bench  for  solema  decision ;  and  they  were  adjudged 
to  be  illegal,  and  void  for  uncertunty.'    A  warrant,  and  the  compiuot 


'  And  Me  Ex  parte  Bwjord,  S  Cnuich,  447 ;  a  Llojd's  Debitei,  sag,  aST. 

*  Momy  T.  Leadi,  3  Burr.  ITIS  ;  4  Black.  Comm.  291,  292,  uid  note  ibid.  See  tiio 
IS  HaiiHrd's  ParL  Hilt.  1398  to  141 S,  (1764);  Bell  r.  Clapp,  IQ  John.  K.  253  i  Sailly  r. 
Smith,  llJohn.  R.500;  I  Tucker's  Black.  Comm.  App.  301  i  Eawie  on  Const,  ch.  10, 
p.  laT-  It  «»  on  Bcconnt  of  a  sappo««^  repugnance  to  thii  article,  that  a  Tehement 
opposition  was  made  to  lite  alien  act  of  IT98,  ch.  75,  which  anlhoriied  the  president  to 
order  all  inch  aliens,  u  he  should  judge  daniteroiu  to  the  peace  and  safetj  of  the  United 
States,  or  hare  reasooable  grounds  to  sospect  of  any  treasonable,  or  secret  niBchinadoat 
against  the  goTdnment  to  deput  oat  of  the  United  States ;  and  in  case  of  disobedience, 
pnnished  the  refosal  with  impriaonntent.  That  law  baring  long  since  passad  away,  it  i* 
not  lay  design  to  enter  npoo  the  grounde  upon  which  its  constitntionality  was  asieKed 
or  denied.  Bnt  the  Icamed  reader  will  find  ample  infonnation  on  the  subject  in  the 
report  of  a  committee  of  congreu,  on  the  petitions  for  the  repeal  of  the  alien  and  sedi- 
tion laws,  SSth  of  Febmary,  1799;  the  report  and  resolntioDi  of  the  Tiiginia  legislatnre 
of  Tib  January,  1800 ;  Judge  Addison's  charges  to  the  giand  jiuy  in  the  Appendix  to  bis 
reporto ;  and  )  Tnck.  Black.  Comm.  App.  301  to  304  j  Id.  306.  See  also  vol  Ui.  i  ISBS, 
1389,  and  nola. 

Hr.  JeCTenon  hu  entered  into  an  elaborate  defence  of  the  right  and  doty  of  pabiic 
offlcen  to  distegud,  in  <«rtaiu  cases,  the  iqjnnctiini)  ot  lbs  law,  in  a  letter  addiessed  to 
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OQ  which  the  same  is  founded,  to  be  legal,  most  not  only  atate  the 
name  of  the  party,  but  also  tiie  time,  and  place,  and  nature  of  the 
offence  with  reasonable  certunty.^ 

§1903.  The  next  amendment  ie,  "Excessive  bail  shall  not  be 
"  reqiuied  ;  nor  excessive  fines  imposed  ;  nor  cruel  and  unusual  pun- 
ishments inflicted."  This  b  an  ezact  transcript  of  a  clause  in  the  bill 
of  rights,  framed  at  the  revolution  of  1688.'  The  provision  vonld 
seem  to  be  wholly  unnecessary  in  a  free  government,  UDce  it  is  scarcely 
possible,  that  any  department  of  such  a  government  should  authorize, 
or  justify  such  atrocious  conduct.^  It  was,  however,  adopted  aa  an 
admoniUon  to  all  departments  of  the  national  government,  to  warn 
them  against  such  violent  proceedings,  as  had  taken  place  in  Englaud 
in  the  arbitrary  reigns  of  some  of  the  Stuarts.*  In  those  times,  a 
demand  of  exces^ve  bail  was  often  made  against  persons,  who  were 


Mr.  ColiiD  ia  1810.»  On  that  occasion,  he  jnitified  a  verj  grow  vioUtion  of  this  tctj 
article  by  Genera]  WUIcineoQ,  (if,  mdeed,  he  did  not  aniborize  it,)  in  the  seizore  of  tiro 
American  dtixeni  by  milliarj  force,  on  acconnt  of  iappo»ed  treaBonaUe  conspiradta 
ae^nst  the  United  Statea,  aail  transportitig  them,  without  any  wanaut,  or  order  d  onj 
diil  authority,  from  New  Orleaiu  to  Woshiogton  for  trial.  They  were  both  discharged 
from  cnstody  at  Washiagton  by  tbe  snpreme  court,  npon  a  full  hearing  of  the  ctue.t 
Hr.  Jefferson  reasooi  oat  the  whole  case,  and  itsiiiiaes,  withotit  the  slightest  hesiCatioii, 
the  positive  guilt  of  the  parties.  His  Unguige  ie,  "Under  these  drcnmstaaoM,  wa*  he 
(CieDeral  Wilkinson]  justifiable  (I.)  in  seizing  notorioni  conspiiston  7  On  thia  there 
can  be  but  two  opinions;  ime,of  Ae g>al^,cmd  Ihar  aamnplica;  the  oCAir, f fcil o/' oU  Itimat 
mtn.'H  {2.)  Id  seuding  them  to  the  seat  of  govemment,  ^en  the  aritlen  lata  gare 
them  a  right  to  teiii.  bt  jcbt.  The  danger  of  their  rescue,  of  their  continuing  tlurir 
machinationi,  &e  lanlinett  and  wealaua  of  the  UtiCiapoUin  of  Oia  judga,  adine  pcUnjaage  of 
lit  lehoie  tribe  of  laaifm,  HnJbiDioii  ditpotitian  of  Vie  jvriai,  an  hourly  expectatioil  of  the 
enemy,  salvation  of  the  dty,  and  of  the  union  itself,  which  vonld  have  been  conmlMd 
to  its  centre,  had  that  conspiracy  succeeded ;  aU  iAck  canMAidoJ  n  laaofxeoaiityandtetf- 
pnaenation;  andraidered  the  mltapopuli  mpremecn/ertJit  ■waitrmM  law!.' I"  Thai,  the 
coiutitDtion  is  to  be  wholly  disregarded,  becanse  Mr.  JelTenon  has  no  confidence  Id  Jndge«, 
or  juries,  or  laws.  He  first  aaaumes  the  guilt  of  the  parties,  and  then  denounces  every 
person  connected  with  the  courts  of  justice,  as  unworthy  of  trust  Without  any  wansnt 
or  lawful  authority,  dtizena  are  dragged  from  their  homes  under  military  force,  and 
exposed  to  the  perils  of  a  long  voyage,  against  the  plain  language  of  this  veiy  article ; 
and  yet  three  years  alter  they  are  discharged  by  the  supreme  court,  Hr.  Jeffenon  iIMi 
this  strong  language. 
'  See  Ex  parit  Barford,  3  Cianch,  447. 

•  a  CoUwtt's  Pari.  HisL  110. 
>  S  ElUot's  Debates,  349. 

*  See  2  Lloyd's  Debates,  22S,  228;  9  Elliot's  Debates,  345. 

•  4  JeSmwa'm  CatmpiindenEe,  149,  151. 
f  £c  fvM  Btamm  t  awrUM,  4  Cnuett,  7i  lo  13a. 
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odious  to  the  coart  and  its  faroritea ;  and  on  fuling  to  procure  it,  they 
were  committed  to  prison.'  Enormous  finea  and  amercements  were 
also  sometimes  imposed,  and  cruel  and  Tindictire  punishments  inflicted. 
Upon  tliis  subject  Mr.  Justice  Blackatone  has  -wisely  remarked,  tioA 
sanguinary  laws  are  a  bad  symptom  of  the  distemper  of  any  state,  or 
at  least  of  its  weak  constitution.  The  laws  of  the  Roman  kings,  and 
the  twelve  tables  of  the  Decemviri,  were  full  of  cruel  punishments ; 
the  Porcian  law,  which  exempted  all  citizens  from  sentence  of  death, 
Gently  abrogated  them  all.  In  this  period  the  republic  flourished. 
Under  the  emperors  severe  laws  were  revived,  and  then  the  empire 
feU." 

§  1904.  It  has  been  held  in  the  state  courts,  (and  the  point  does 
not  seem  ever  to  have  arisen  in  the  courts  of  the  United  States,)  tiiat 
ifais  clause  does  not  apply  to  pnniahmeDts  inflicted  in  a  state  court  for  a 
crime  against  such  state ;  but  that  the  prohibition  is  addressed  solely 
to  the  national  government,  and  operates  as  a  restriction  upon  its 
powers.' 

^  1905.  The  next  amendment  is:  "  The  enumeration  in  the  consti- 
"  tntioQ  of  certiun  rights  shall  not  be  construed  to  deny,  or  disparage 
"  others  retained  by  the  people."  This  clause  was  maoifestiy  intro- 
duced to  prevent  any  perverse,  or  ingenious  misapplication  of  the  well 
known  maxim,  that  an  affirmation  in  particular  cases  implies  a  nega- 
tion in  all  othera ;  and  e  convergo,  that  a  negation  in  particular  cases 
implies  an  afBnnation  in  all  others.*  The  mwttm,  rightly  understood, 
is  perfecUy  sound  and  safe;  but  it  has  often  been  strangely  forced 
firom  its  natural  meaning  into  the  support  of  the  most  dangerous 
political  heresies.  The  amendment  was  undoubtedly  suggested  by 
the  reasoning  of  the  Federalist  on  the  subject  of  a  general  bill  of 
rights." 

^  1906.  The  next  and  last  amendment  is :  "  The  powers  not  dele- 
"  gated  to  the  United  States  by  the  constitution,  nor  prohibited  by 


I  Rawle  on  Const,  ch.  10,  p.  130,  131. 

»  *  Black.  Comm.  IT,    See  De  Lolroe,  B.  3,  ch,  16,  p.  366,  367,  368,  36B. 
»  BtoBartrrv.  The  People,  3  Conen'o  R,  68G;  Javm  v.  CbnniiimMoirA,  la  S 
and  BniTle's  B.  S2D.    SwBamnf.  Mayor  of  Bdiimon,^  FeUn'i  R.  (1S33.) 

•  8e«  ante,  vol.  i,  t  MS;  The  FedenluC,  No.  63. 

*  The  Federalist,  No.  84 ;  ante,  vol.  ui.  f  1 852  to  1857;  1  Lkfd')  Debatea,  433, 137; 
1  Tack.  Black.  Comm.  App.  307, 308. 
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"  it  to  the  states,  are  reaerred  to  the  states  respectively,  or  to  the 
"  people." 

(l  1907.  This  amendment  is  a  mere  affirmation  of  vhat,  upOD  an; 
just  reasoning,  is  a  necessaiy  rule  of  interpreting  the  constitution. 
Being  an  instrument  of  limited  and  enumerated  povers,  it  follows 
irresistibly,  that  vhat  is  not  conferred,  is  Trithheld,  and  belongs  to 
the  state  authoritiea,  if  invested  by  tiieir  constitutions  of  government 
respectively  in  them ;  and  if  not  so  invested,  it  is  retfuned  by  thb 
PEOPLE,  as  a  part  of  their  residuary  sovereignty.'  When  this  amend- 
ment was  before  congresa,  a  proposition  was  moved,  to  insert  the  word 
"expreaaly"  before  "delegated,"  bo  as  to  read  "the  powers  not 
expresgly  delegated  to  the  United  States  by  the  constitution,"  &c. 
On  that  occasion  it  was  remarked,  that  it  is  impossible  to  confine  a 
government  to  the  exercbe  of  express  powers.  There  must  necea- 
sanly  be  admitted  powers  by  implicaBon,  unless  the  constitution 
descended  to  the  most  minnte  details.^  It  is  a  general  principle,  that 
all  corporate  bodies  possess  all  powers  incident  to  a  corporate  capacity, 
without  being  absolutely  expressed.  The  motion  was  accordingly 
negatived.^  Indeed,  one  of  the  great  defects  of  the  confederation 
was,  (as  we  have  already  seen,)  that  it  contuned  a  clause,  prohibiting 
the  exercise  of  any  power,  jurisdiction,  or  right,  not  exprettlif  dele- 
gated.* The  consequence  was,  that  congress  were  crippled  at  every 
step  of  their  progress ;  and  were  often  compelled  by  the  very  necesu- 
ties  of  the  times  to  usurp  powers,  which  they  did  not  constitutionally 
possess ;  and  thus,  in  effect,  to  break  down  all  the  great  barriers 
agunat  tyranny  and  oppression.^ 

fj  1908.  It  is  plain,  therefore,  that  it  conld  not  have  been  the 
intention  of  the  framers  of  this  amendment  to  give  it  effect,  aa  an 
abridgment  of  any  of  the  powers  granted  nnder  the  constitution. 


<  8«e  1  Tuck.  BUck.  Coram.  App.  307, 308, 309. 

*  Mr.  Mttdiaon  added,  tbat  he  remembered  ihs  ward  "  ezpresElj"  had  been  moved  in 
the  VirEinia  Convention  by  the  opponents  to  the  ratification ;  and  after  ■  full  and  fair 
diicnssion,  was  given  up  by  them,  and  tbe  system  allowed  to  retain  ita  present  foim. 
2  Lloyd'a  Debates,  £34. 

'  3  Lloyd's  Debates,  243,  244  ;  M'CuUoch  v.  Afar^nd,  i  Wheat.  R.  407;  ifartm  -v. 
Simter,  I  Wlieat.  R.  325;  Boialm  v.  Moore,  5  Wheat.  li.  49;  Andenai  v.  Dm%,  6 
M'heat  R.  3S&,  226. 

*  Confederation,  Article  2,  antt  vol.  i.  4  230. 

>  The  Federalist,  Ho.  33, 38, 42, 44  j  onto  rol.  i,  f  !69. 
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whether  the;  are  express  or  implied,  direct  or  incidental.  Its  sole 
design  is  to  exclude  any  iDterpretation,  by  -which  other  powera  should 
be  assumed  beyond  those  which  are  granted.  All  that  are  granted  in 
the  original  instrument,  wheUier  express  or  implied,  whether  direct  or 
incidental,  are  left  in  their  original  state.  All  powers  not  delegated, 
(not  all  powers  not  expressly  delegated,)  and  not  prohibited,  are  re- 
served.^ The  attempts,  then,  which  have  been  made  from  time  to 
time,  to  force  upon  this  language  an  abridging,  or  restrictive  influence, 
are  utterly  unfounded  in  any  just  rules  of  interpreting  the  words,  or 
the  sense  of  the  instmment.  Stripped  of  the  ingemous  disguises  in 
which  they  are  clothed,  they  are  neither  more  nor  less,  than  attempts 
to  foist  into  the  text  the  word  "  expressly  ; "  to  qualify  what  is  gene- 
ral, and  obscure  what  is  clear  and  defined.  They  make  the  sense  of 
the  passage  bend  to  the  wishes  and  prejudices  of  the  interpreter ;  and 
employ  criticism  to  support  a  theory,  and  not  to  guide  it.  One  should 
suppose,  if  the  history  of  the  human  mind  did  not  fiimish  abundant 
proof  to  the  contrary,  that  no  reasonable  man  would  contend  for  an 
interpretation  founded  neither  in  the  letter  nor  in  the  spirit  of  an 
instrument.  Where  is  controversy  to  end,  if  we  desert  both  the  letter 
and  the  spirit !  What  is  to  become  of  constitutions  of  government,  if 
they  are  to  rest,  not  upon  the  plain  import  of  their  words,  bat  upon 
conjectural  enlargements  and  restrictions,  to  salt  the  temporary  pas- 
aions  and  interests  of  the  day  ?  Let  ns  never  forget,  that  our  constito- 
tions  of  government  are  solemn  instruments,  addressed  to  the  common 
Be&se  of  the  people  and  designed  to  fix,  and  perpetuate  their  rights 
and  their  liberties.  They  are  not  to  be  frittered  away  to  please  the 
demagogues  of  the  day.  They  are  not  to  be  violated  to  gratify  the 
ambition  of  political  leaders.  They  are  to  speak  in  the  same  voice 
now  and  forever.  They  are  of  no  man's  private  interpretadoD.  They 
are  ordained  by  the  will  of  the  people ;  and  can  be  changed  only  by 
the  sovereign  command  of  the  people. 

^  1909.  It  has  been  justly  remarked,  that  the  erectJon  of  a  new 
government,  whatever  care  or  wisdom  may  distinguish  the  work,  can- 
not fail  to  originate  questions  of  intricacy  and  nicety ;  and  these  may 
in  a  particular  manner  be  expected  to  flow  from  the  establishment 
of  a  constitution,  founded  upon  the  total,  or  partial  incorporaUon 


>  M'Cttlli)^  T.  Marjtimd,  i  What.  B.  406, 4 
VOL.  U.  SS 
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<^  a  Domber  of  distinct  sovereigntieB.  Time  aloae  can  matore 
and  perfect  so  compound  a  extern ;  liquidate  the  meamng  of  all  the 
parts ;  and  adjust  them  to  each  other  in  a  harmoniona  and  consistent 
whole.' 
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CHAPTER  XLV.- 

COSCLCDINQ   REMARKS, 

<)  1910.  We  have  now  revieved  all  the  provisions  of  the  original 
constitutioQ  of  the  United  States,  and  all  tlie  amendments  vrhich  have 
been  incorporated  into  it.  And  here  the  task  mgrnalij  proposed  in 
these  Commentaries  is  brought  to  a  close.  Man;  irefiections  natorally 
crowd  upon  the  mind  at  such  a  moment,  man;  grate^l  recollections  of 
the  past,  and  man;  anxious  thoughts  o£  the  future.  The  past  is  seoure. 
It  is  Qualterable.  The  seal  of  eternity  is  upon  it.  The  wisdom  which 
it  has  displayed,  and  the  blessings  which  it  has  bestowed,  cannot  be 
obscured;  neither  can  they  be  debased  by  human  folly,  w  human 
infirmity.  The  future  is  that  which  may  well  awaken  the  most  earnest 
solicitude,  both  for  the  virtue'  and  the  permanence  of  our  repabUc. 
The  fate  of  other  republics,  their  rise,  their  progress,  their  decline, 
and  their  fall,  are  written  bat  too  legibly  on  the  pages  of  history,  if 
indeed  they  were  not  continually  before  ns  in  the  startling  fragments  oi 
their  ruins.  They  have  perished,  and  perished  by  their  own  hands. 
Prosperity  has  enervated  them,  corruption  has  debased  them,  and  a 
venal  populace  has  consummated  their  destmcdon.  Alternately  the 
prey  of  military  chieftains  at  home,  and  of  ambitious  invaders  from 
abroad,  they  have  been  sometimes  cheated  out  of  their  liberties  by  ser- 
vile demagogues ;  sometimes  betrayed  into  a  surrender  of  them  by 
false  patriots  ;  and  sometimes  they  have  willingly  sold  them  for  a  price 
to  the  despot,  who  has  bidden  highest  for  his  victims.  They  have  dis- 
regarded the  warning  voice  of  their  best  statesmen ;  and  have  perse- 
cuted, and  driven  from  office  their  truest  friends.  They  have  listened 
to  the  fawning  sycophant,  and  the  base  calumniator  of  the  wise  and 
the  good.  They  have  reverenced  power  more  in  its  high  abuses  and 
summary  movements,  than  in  its  calm  and  constitutional  energy,  when 
it  dispensed  blessings  with  an  unseen  but  liberal  hand.  They  hare 
surrendered  to  faction,  what  belonged  to  the  country.  Patronage  and 
party,  the  triumph  of  a  leader,  and  the  discontents  of  a  day,  have  out- 
weired  all  solid  principles  and  in8tituti<Hi8  of  goTemmeut.    Such  are 
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the  melancholy  leraone  of  the  past  histoij  of  repabllcs  down  to  onr 
own. 

§  1911,  It  ia  not  my  design  to  detain  the  reader  by  any  elaborate 
reflections  addressed  to  hia  judgment,  either  by  way  of  admonition  or 
of  encouragement.  But  it  may  not  be  wholly  without  use  to  glance  at 
one  or  two  conaideratioiis,  upon  which  onr  meditations  canoot  be  too 
frequently  indulged. 

§  1912.  In  the  first  place,  it  cannot  escape  our  notice,  how  exceed- 
ingly difficult  it  is  to  settle  the  foundations  of  any  government  upon 
principles  which  do  not  admit  of  controversy  or  question.  The  very 
elements  out  of  which  it  is  to  be  built,  are  susceptible  of  infinite  modi- 
fications ;  and  theory  too  often  deludes  us  by  the  attractive  simplicity  of 
its  plans,  and  imagination  by  the  visionary  perfection  of  its  specnla- 
tioQB.  In  theory,  a  government  may  promise  the  most  perfect  har- 
mony of  operations  in  all  its  various  combinatioas.  In  practice,  the 
whole  machinery  may  be  perpetually  retarded,  or  thrown  out  of  order 
by  accidental  mal-adjustments.  In  theory,  a  government  may  seem 
deficient  in  unity  of  design  and  symmetry  of  parts;  and  yet,  in  prac- 
tice, it  may  work  with  astonishing  accuracy  and  force  for  the  general 
welfare.  Whatever,  then,  has  been.found  to  work  well  in  e:iperience, 
should  be  rarely  hazarded  upon  conjectural  improvetnents.  Time,  and 
long  and  steady  operation  are  indispensable  to  the  perfection  of  all 
social  institutions.  To  be  of  any  value,  they  must  become  cemented 
with  the  habits,  the  feelings,  and  the  pursuits  of  the  people.  Every 
change  discomposes  for  a  while  the  whole  arrangements  of  the  system. 
What  is  safe  is  not  always  expedient ;  what  is  new  is  often  pregnant 
with  unforeseen  evils  and  imaginary  good. 

§  1913.  In  the  next  place,  the  slightest  attent'on  to  the  history  of 
the  national  constitution  must  satisfy  every  reflecting  mind,  how  many 
difficulties  attended  its  formation  and  adoption,  from  real  or  imaginary 
differences  of  interest,  sectional  feelings,  and  local  institutions.  It  is 
an  attempt  to  create  a  national  sovereignty,  and  yet  to  preserve  the 
state  sovereignties ;  though  it  is  impossible  to  assign  definite  bounda- 
ries in  every  case  to  the  powers  of  each.  The  influence  of  the  dis- 
turbing causes,  which,  more  than  once  in  the  convention,  were  on  the 
point  of  breaking  up  the  union,  have  since  immeasurably  increased  ia 
concentration  and  vigor.  The  very  inequalities  of  a  government, 
confessedly  founded  in  a  compromise,  were  then  felt  with  a  strong  sen- 
nbility ;  and  every  new  source  of  discontent,  whether  accidental  or 
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permanent,  has  since  added  increased  activity  to  the  painful  sense  of 
these  inequalities.  The  North  cannot  but  perceive,  that  it  haa  yielded 
to  the  South  a  superiority  of  representatives,  already  amounting  to 
tventy-five,  beyond  its  due  proportion ;  and  the  South  imagines,  that 
with  all  this  preponderance  in  representation,  the  odier  parts  of  tije 
union  enjoy  a  more  perfect  protection  of  their  interests,  than  her  own. 
The  West  feels  her  growing  power  and  weight  in  the  union ;  and  the 
Atlantic  States  begin  to  learn  that  the  sceptre  must  one  day  depart 
from  them.  If,  under  these  circumstances,  the  union  should  once  be 
broken  up,  it  is  impossible  that  a  new  constitudoa  should  ever  be 
formed  embracing  the  whole  territory.  We  shall  be  divided  into  several 
nations  or  confederacies,  rivals  in  power  and  interest,  too  proud  to 
brook  injury,  and  too  close  to  make  retaliation  distant  or  ineffectual. 
Our  very  animosities  will,  like  those  of  all  other  kindred  nations, 
become  more  deadly,  because  our  lineage,  laws,  and  language  are  the 
same.  Let  the  history  of  the  Gt^cran  and  Italian  republics  warn  us 
of  our  dangers.  The  national  constitution  is  our  last,  and  our  only 
security.     United  we  stand,  divided  we  fall. 

§  1914.  If  these  Commentaries  shall  but  inspire  in  the  rising  gene- 
ration a  more  ardent  love  of  their  country,  an  anqnenchable  thirst  for 
liberty,  and  a  profound  reverence  for  the  constitution  and  the  uilion, 
then  they  will  have  accomplished  all  that  their  author  ought  to  desire. 
Let  the  American  youth  never  forget  that  they  possess  a  noble  inherit- 
ance, bought  by  the  toils,  an  1  Bufferings,  and  blood  of  their  ancestors ; 
and  capa'tle,  if  wisely  improved,  and  faithfully  guarded,  of  transmit- 
ting to  their  latest  posterity  all  the  substantial  b  e^eings  of  life,  the 
peaceful  enjoyment  of  liberty,  property,  reli^on,  and  independence. 
The  structure  has  been  erected  by  architects  of  consummate  skill  and 
fidelity ;  its  foundations  are  solid ;  its  compartments  are  beautiful  as 
well  as  useful ;  its  arrangements  are  full  of  wisdom  and  order ;  and  its 
defences  are  impregnable  from  without.  It  has  been  reared  for  immor- 
tality, if  the  work  of  man  may  jusUy  aspire  to  such  a  title.  It  may, 
nevertheless,  perish  lo  an  hour  by  the  folly,  or  corruption,  or  negli- 
gence of  its  only  keepers,  THE  PEOPLE.  Republics  are  created  by  the 
virtue,  public  spirit,  and  intelligence  of  the  citizens.  They  fall,  when 
the  wise  are  banished  from  the  public  CDuncils,  because  they  dare  to 
be  honest,  and  the  profligate  are  rewarded,  because  they  flatter  the 
people  in  order  to  betray  them. 
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Formed  by  the  people,  and  not  by  statei  ....  353-3S5 

Final  interpreter,  who  ia 373-398 

Boles  of  interpretation  of 399-457 

Preamble,  exposition  of 457  -  516 

Division  of  powers,  legislatire,  eiecutive,  jadictal            .  518-546 

Lcirialalive  power,  division  into  two  hranche*        .        .  546  -  570 

Tbe  house  of  representatives.     (SeeBBFszsBXTiTiTBS.)  571  -6S9 

The  Senate.    (See  SBBiiB.) 692-81* 

Mode  of  passing  laws 87*  -  878,  895-903 

President's  negative 891  -  893,  i  572 

Powers  of  congress.    (Sm  Cohqbesb.)   ....  906-1352 

Eiecutive  department.     (See  Prksidikt.)           .        .  1410-1572 

Judicial  department.    (S=e  JuDiciiBi.)           .        .        -  1573-1598 

Supremacy  of  constitntion,  treaties,  and  laws      .        .  1836-1842 

CONSTBUCTION,mlesor,~of  constitution 398-457 

CONSULS,  appointment  of 1505  -  1524 

Suits,  hy  and  acainst 1562  -  1658 

CONTEMPTS  OF  CONGUESS,  how  punishable           ...  837,  845, 849 

whe^er  pardonable  by  President 1503, 1504 

CONTEMPTS  OF  COURTS, 177* 

CONTRACTS,  impniring,  prohibition  of 1374-1399 

of  the  United  Stales,  how  interpreted  ....  1330 

CONVETANCES,  of  land  under  colonial  goTemments       .        -  174 

COPYRIGHT,  of  authors 1151  -  1 155 

COSPOKATION,  composed  of  citiicns,  when  entitled  to  sue  1695 

Foreign,  when  it  may  sue 1699 

CORRUPTION  of  blood,  in  treason 1296  - 1303 

COUNSEL,  right  to,  in  criminal  casea 1792  -  179* 

COURTS.     (^JcDiciABT.) 1573-1599 

Stale,  appellate  jurisdictiiw,  orer  ....   1701, 1706  -  1747 

CHIMES,  how  prosecuted  und  tried 1778  -  1 782 

CRIMINALS,  fngitive 1807-1812 
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CBIMDIALS,  Fagilive—  Continued. 

not  bound  to  ikccDse  themsalves ITBS-ITBS 

trial  of 1778-1782 

not  to  be  twice  tried                  178!  -  1787 

COURTS  MARTI AL,  jnrlBdiction  of 1762 

CROWN,  rights  and  prerogativeB  of,  in  the  colonies      .                .  150- 15S 


DEBTS  in  colonieB,  a  clinrge  on  bad 181,183 

Revolutionary,  provided  for 1833-1886 

of  Uniied  Stales,  priority  of  payment  .        .        .        ■  1278-1379 

DEBT,  PUBLIC,  Block  not  taxable  by  a  «Ute 1045  -  1058 

Old,  decUT«d  valid 1B33  a  183S 

DEFENCE,  common,  power  to  tai  for 906 -1053 

DELAWARE,  origin  and  Bottlement  of 126, 187 

DESCENT,  niles  of,  in  colonies 179,180 

DIEECT  TAXES,  what  are 9*4-957,998-1011 

How  apportioned 630,951-954 

DISCOVERT,  right  of,  to  America 1-38 

Effect  of,  on  Indian  title 153-155 

DISQUALIFICATION  and  diwbiUty  to  hold  office             .        .  U73  - 1484 

ofPreeldent 1464-1477 

of  memben  of  congreu            1473  - 1483 

of  elector* 1473,1473 

DISTRICT  of  Colnmbia 1316-1333 

Taxeeon 998-1111 

Legislation  to 1226-1334 

DrVlSIONoflcgiBlative,  executive,  and  judicial  powert,  reasons  for  .  5IB-54S 

of  legislative,  reaaons  for 546  -  549 

DUTIES,  power  to  lay 906-976 

Meaning  of 949- 95S 

tobeuniform, 906,949-957 

Frotubitiooa  on  stotei 1016, 1031  -  1401 


ELECTIONS  of  Kepresentititea 571  -  610, 814  -  83S 

of  President  and  Vico-President 1453-1474 

of  Senators 692  -  726, 814  -  887 

ELECTORS  of  President  and  Vice-Prssident 1438  - 1474 

Time  of  choice  of  .......  1474-1478 

of  repre»eii(alives  and  senaton    (Sw  ELBCtiosi.)         671, 610, 814, 836 

disqaaliBcations  of ■        -        -  ^^i  ^7 

EMBARGO,  power  to  lay 1064,1289-1298 

What  constitntional 1293,1294 

EQUITY  cages  in,  what  are  644, 645, 1645, 1646  -  17B9 

ERROR,  writ  of,  nature  and  effect  of 1761-1763 

EXCISES,  what  are      [Sx  DnTins.) 906, 943, 1254 

EXCLUSIVE,  what  powers  of  congress  are,  or  not    .        .        ■        435,444, 513, 513 

EXECUTIVE  department,  o^aniiatjon  of 1410,1417 

EXECUTIVE,  unity  of  reasons  for  "IB.  IW*" 
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EXECDTIVE,—  Omtinatd. 

Ihirstion  of  office 1412, 143a-  1443 

TUeligibililj.     (.^  PBBeiDBNT.)        ....  1443-1449 

EXPORTS,  prohibiiion  of  duties  on 452, 1013  -  !016 

EX  POST  FACTO  LAWS,  prohibiiion  of,  bj  congreM            .  1345 

bj  a  Mate      .  1373 


FELONIES,  what  are 1158  - 1163 

ODhighseu 1156-1164 

7IHES  and  FORFEITURES,  pardon  of  by  preudent  1503,1504 

Probibition  of,  excessive 1903-1903 

FLORIDA,  purchase  of 1288 

FREEDOM  of  the  press 1870, 1880, 1891 

of  speech 1870, 1880, 1883 

of  religioD  19T1 

FDGITIVE,  crimiiudi 1807-1811 

Blaree 1807-1811 


GENERAL  WELFARE,  power  to  Ux  for  906, 908, 97B,  994, 1053 

GEORQIA,  origin  and  settlement  of 143-145 

GOVERNMENT,  repnblicMi  form  ol,  guarantied         ....        1813-  18S3 

GRAND  JURY,  in  crimes 1781-1786 

GUARAUTT  of  repablican  form  of  government         ....        1813-1833 


HABEAS  CORPUS  WRIT,  privilege  of 1338-134* 

Sospensionof          1338-1342 

HEALTH  LAWS,  within  competencf  of  the  states                   .       .  515-518 

HIGH  SEAS,  what  ii 1158- 116S 

Crimes  on         -        .        -        ■ 1158- 1166 

HOUSE  OF  BEPRESENTATIVES- 

(&e  RbpbxsbiiIiITIVH  )             5Tt  -689 

I. 

MPAIRIHG  CONTRACTS, prohibition  of 13T4-139B 

UIFEACHMENT,  power  of,  in  honie  of  representatives                  .  688-689,743 

Trial  of  in  senate 749-813 

of  president  and  vice-president 777,786-818 

proceedings  on 781,806-811 

who  are  liable  to 788  -  790 

for  what  offences 795-893 

IMPLIED  POWERS  OF  CONGRESS        ....  1236- 1258, 19(B 

ofconrts 1784 

IMPLIED  EXEMPTIONS  from  state  power           ....  1258 

IMPORTS,  a  Hate  cannot  tax 1616-1625 

IMPOSTS,  meaning  of 949 -9Sa 

iSte  Duties.) 
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INCIDENTAL  POWERS  OF  C0N0KE8S,  1236 -1M8, 1906,  IMT 

INDEPKyDENCE,  dedantiou  of  305-S07 

IBBIANS,  title  to  urriiot;  6-147,152,155 

Commerce  Kith  1045,1097-111! 

INDICTMENT,  when neceuorj 1782-1786 

INFEItlOB  OFFICERS,  wbo  are  in  aeikBe  of  conatitntion     .  1536, 163S 

INFORMATION,  in  criminal  casei 1786 

INJUNCTIONS,  to  orbj  aute  coam 1757-1759 

lo  or  by  United  Stftles  cOMto 1757-1759 

INSOI-VENT  LAWS,  how  far  const! tnlional  ....  1387  - 1390 

INSPECTION  LAWS,  what  are lOIT 

INTERNAL  IMPROVEMENTS,  power  of  congrtw     .  1273-1878 

(Sft  ArrBOPElATioir-) 
INVENTIONS,  patents  for  IIS1-11S6 

J. 

JEOPARDY  of  life  or  limb,  in  crimes         ......  1782-1787 

JOURNALS  of  each  honso  to  be  published      .....  839, 840 

JUDGES,  appoinnnent  of 1599,1600 

Tennis  of  office            . 1600-1627 

XNities  of,  none  hut  judicial 1777 

Compensatioil  of 18*8  -  1*3* 

Impeachment  of.    (S^  Jddiciakt.)       ....  789,790 

JUDGMENTS  of  other  sUlu 1*03  -  131S 

JUDICIARY,  orKsniiaaon  and  power*  of 1S73-1778 

ImportAnceof 1574-1577 

Appointment  of  jndgw  15S9 

Tennre  of  office 1600-1887 

CompeosaUon  of 16S8  - 1634 

Establishment  of  conrts            1579- 1B90 

JoriadictMrn  of  courta            1637  -  1777 

When  exdasire  or  not      .  1748  - 1754 

Power  of  coneresa  OTor 1IB5,  IS90- 1599 

Whether  congress  can  vest  power  in  etale  courta  1752-1758 

.  Original  jnpsdiction 1701  - 1706 

Appellate  jnrisdiclion,  1701, 1706-  1721, 17S9-  1776 

ftom  stale  conita 1706  -  1747 

Cases,  what  art 1837  -  1«»« 

Paniesinniita 1837,1684-1887 

when  a  state » party 1883-1688 

Snils  bj  and  against  ambaasadon         ....  1658  - 1669 

Admir»lt7  sniB  1865-1674 

Suits  by  United  Slate* 1674-1678 

by  or  against  states 1679-1684 

bjcitiKos  of  different  state* 1679,1690-1698 

ttnder  grants  of  different  slates 1679,1696 

by  or  against  foreigners,  or  foreign  iWM      .        -    1679,1697-1700 

Trialofcrimes ■        •  1778-1781 

JTIWSDICTION  OF  COURTS  OF  UNITED  STATES  .       -  1637-1701 

Oripnal 1701-1706 

VOL.  n.  63 
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JURISDICTION  OP  COURTS  OF  UNITED  ST ATES  —  Omtmunf . 

Appellate    (Sm  Jodioiabt)    .  .     1701,1708-1747, 

Over  cues  ^m  Btale  conrM 16BI, 

Repilatioa  of,  bj  coagreis        .... 
Bemoial  of  suits  from  state  conrte 
Wben  exclDBive,  or  coocurreDt 

Bf  appeal 

JURY,  TRIAL  BY 

in  criminal  cases 

in  civil  cases 

Graod  jury 


1778 

1774 

1744- 

174S 

1748- 

17SS 

1760- 

1774 

1762- 

1764 

1761- 

1764 

1779- 

1783 

1763- 

1773 

1762- 

I7S6 

KING,  righte  and  prerogatives  of,  in  colonies 


LANDS,  PUBLIC,  power  of  congress  over 1314  - 13»1 

LAWS  OF  UNITED  STATES,  sapremacj  of      ....  1836-1844 

LAW  OF  NATIONS,  offences  against 1157-1167 

LAW  OF  THE  LAND,  meaning  of 178S-1789 

LEGISLATION,  when  exclusive  in  congress.    (See  Commebce.)   437-449,  950-955 

in  ceded  places 1216  -  1236 

on  high  seas 1164  -  1 167 

vhen  not  exclusive.     (See  Taxei.)  43^-441,448,941 

LEGISLATURE.     [See  Conorebs,  Senate,  RapBESENTAitvEB.)  ' 
LETTERS  OF  MARQUE  AND  REPRISAL,  power  of  congreaa   ■        1169-1176 

Prohilnlioa  on  states  to  issue 1356 

LIBERTY,  of  the  press 1870-1880,1891 

of  speech 1870-1680,1891 

esi 


LICENSE  LAWS,  restraining  Ifae  use  of  spiriloos  liqno 
LOUISIANA,  porchaw  of 


H. 

MAINE,  origin  and  settlement  of 

MANUFACTURES,  power  of  congress 

MARYLAND,  origin  and  settlement  of       ......  103- 

MASSACIiUSETTS,  origin  and  settlement  of       ...        .  61 

MEASURES  AND  WEIGHTS,  power  of  congress  m  to    . 

MIGRATION  AND  IMPORTATION  OF  SLAVES    -  1332- 

MILITIA,  power  of  congress  over 1 199  - 

Discipline  and  government  of 1303- 

CaJling  forth  by  government 1208  - 

Command  of 1213  - 

Right  to  bear  arms 1895, 

MILITART  ACADEJiIY 

MINISTERS,  PUBLIC,  appointment  of  .  .  .  1524, 
Receiving  of,  by 
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MINI8TEKS,  PUBLIC  — CbturmiftJ. 
Violatione  of  rights  of 
Right  to  sue 

MONEY,  coinage  of     .        .        .-       . 
Power  10  borrow   . 
Bills,  or  reieau«  bill* 


16S9 
1658-1663 
1116-1124 


N. 


NATIONAL  BANK,  constitntionality  of     . 
NATURALIZATION,  power  of 
NAVIGATION,  reguUtiou  of       .        .        . 
NAVY  AND  ARMY,  power  to  eatibliih  . 

RegulntiOD  of    , 
"  NECESSARY  AND  PROPER,"  mwining  of. 
NEGATIVE,  of  presideDt  on  Uw« 
NEUTR;\LITY,  produnatioa  of,  in  1793 
NEW  ENGLAND,  origin  ind  aelUement  of . 
NEW  HAMPSHIRE,  origin  aiid  seUlemsnt  of 
HEW  HAVEN  COLONY,  origin  and  »eUlenient  of 
NEW  JERSEY,  origin  and  settlement  of 
NEW  YORE,  origin  and  settlement  of 
NOBILITY,  prohibition  of  titles  of  bj  amgrtta 

bj  the  slalea      .... 
NORTH  CAROLINA,  origin  and  settlMseDt  of 

0. 
OATH  OF  OFFICE,  by  officers  of  United  Statet 
of  senators  and  representatives 
of  president   .... 
■  {See  Impbachment.) 

bj  state  officers 
OBLIGATION  OF  A  CONTRACT,  what  it  is 
OFFICE,  tenarsof,  bj  jadges.    {S«  Judiciabt.) 
by  preudent  and  vice  president  . 
Appointments  to.    {See  Apfoiktmbhtb. 
Disqualifications  to  hold  . 
Whether  onnmiision  necessai^  to 
Foreign,  prohibition  to  hold 
Wben  appointee  is  in    . 
OFFICERS,  who  ure  inferior  in  sense  of  i 
ORIGINAL  JURISDICTION.    (-S*  Jddici 


powers  of  congress 


1350,  I3S3 

1400 

138  - 142 


14B7 

TT8,  TSe,  813 

1U3-1US 

13TT, 137S 

1600-1637 

1413,1430-1443 

.  1505,1534-I&36 

)-337,  1477-1479 

1545-1934 

1349, 1350 

16&4 

1535, 1536 

1701-1705 


PAPER  MONEY,  prohibition  of    {See  Tehdeb.)      .        ,        ,        .        1357  -  1371 
FAIUX)NS  AND  REPRIEVES,  bj  president       ....  1490,1494-1504 

Whether  extending  to  rontempis 1503 

not  extending  to  impeachments 1490, 1500. 1503 

PARLIAMENT,  powers  and  rights  of,  over  eolonies    ....  lH7,l8tl 

PARTIES  TO  A  SUIT,  wbo  are,  and  when  a  state  1685  -  168S 
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PATENTS  FOR  INVENTIONS 1151-1156 

PENNSYLVANIA,  origin  and  seUlement  of 1?!-1S5 

PEOPLE,  TOGsCitution  fivaed  by 353-355,464 

PETITION,  right  of 1075,1892-1894 

PILOTAGE,  coQgres*  maj  regulBta 1070 

PIRACY,  power  to  define 1I57-U6T 

PLANTATIONS  AND  COLONIES,  gencTBl  law  governing      -  147-158 

PLYMOUTH  COLONY,  origin  and  eettlement  of  .        .                .  54-60 

POLL  TAXES 994 

POSJI-OFFICE  AKD  POSTKOADS, power  respecling  11S4-II50 

POST-MASTEK  GENERAX,  saiu  by 1S79 

his  pstroDBge  an  anomaly 1536 

POWERS  OP  CONGRESS, inddantal 1S36-19S8 

Express.    (See  Congbbbs-)  .        .        -        .        . 

Implied 1236, 1258, 1904, 1912 

When  exctoBiie,  or  not 435  -  449 

POWERS,  raaerred  lo  stales  or  people         .        -                                 .  1904, 1907 

PREAMBLE  OF  CON8TITOTION,e3po8itisn  of  464 -517 

PRESS,  liberty  of  the 1870,1880,1891 

PRESENTMENT,  what  it  is '.        .  1T84 

PRESIDENT,  negative  on  laws 881-892 

Mode  of  choice  of 1453-1474 

Reeligibility  of 1442-1450 

DnrUionaad  tenure  of  office 1410,1430-1442 

Non-election  of t4S2, 14S3 

Vacancy  of  office  of 1480  -  1 484 

Powers  of 1490-1572 

Inddantal 1568,1569,1570 

Dnlio"  f* 1S60  -  15B4 

Appointments  by 1524-1536 

when  complete  .  -     .  .  nm  ij^ 

RemovaU  hy 1537  _  1545 

Power  to  reqiiire  opinions  of  deparbnents  .  1490  1493 

Calling  forth  miJitia 1S09-ISI5 

Making  treaties.     (SwTHiiiiM.) 1505 -1523 

Command  of  Militia 1213-1215 

Besigtiation  of 1480-1484 

Pardon  and  reprieves  by       ......  1490  1494-1S04 

QoalilicBtions  of I477  _  1430 

Compensation  of 1485,  i486 

Oath  of  office 1487,1488 

Commander  of  army  and  Davy 1490-1492 

Power  to  convene  and  adjourn  congress  ....  1560-1563 
Beceiving  ambassadors  ......  1505  _  1570 

Resignation  of  office 1480,1482,1484 

Impeachment  of 777  79^  gi^  157a 

Veto '        '881-693 

PRESIDENT  OF  THE  SENATE 733-738 

(See  Viob-Presisbiit.) 

PRESENTS  PROM  FOREIGN  GOVERNMENTS,  prohibition  of  1S50, 135a 
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PRIORITY  OF  PAYMENT  OF  DEBTS  DUE  TO  THE  UNITED 

STATES Ii79,  lasu 

PROCESS,  due,  of  Isw,  what  U 1782,1789 

PROCLAMATIONS,  by  president,  when  proper         ....  1570, 1978 

of  ueatnUity 1S7D 

FKOHtBITIONS  OD  the  United  Stales 1333-1393 

on  the  Btatea 1393-  1400 

(Sx  States.) 

PROPERTY,  taken  for  poblic  nse,  compeiuatioii  for        .        .        .  17B2, 1 790 

PROPERTY  OF  UNITED  STATES.powerof  gongresa  over  1332-1328 

PROPRIETARY  GOVERNMENTS,  what 160 

PROTECTIVE  DUTIES.     (SftlAXM.) 958-975 

PROVINCIAL  GOVERNMENTS,  what 159 

PUBLIC  LANDS 1314-1321 

PUNISHMENTS,  cruel,  DDt  to  be  inflicted 1)03,1903 

PURCHASE  by  the  United  States  of  foreiga  tcrritoT7  1383-  1369 

of  Mils  of  eschange 1278 

Q- 

QUALIFICATIONS  AND  DISQUALIFICATIONS  OF  OFFICE 

474,738,872-875 

of  hooseorrepresentatiTei 571,  612-629 

ofeenale 728-733 

ofprendent 14TT-I4S0 

QUARANTINE  LAWS,  what 1017, 1070, 1075 

coogretB  may  regnUte 1071, 1D75 

QUARTERING  TROOPS 1898, 1899 

QUORUM  OP  EACH  HOUSE 832,83* 


RATIFICATION,  of  coostibitioQ,  how  made  .        ,        .        .      978,  979, 1830- 1856 

RECORDS  AND  LAWS  of  states,  how  prOTcd 1303  - 1313 

Effect  of  proof 1303- 1318 

of  ooloniea,  e(1%ct  of 1308, 1309 

RELIGIOUS  TEST,  prohibitioD  of 1813, 1847, 1879 

RELIGION,  freedom  of 1870  -  1879 

REMITTANCES,  how  United  States  may  make      ....  1278 

REMOVALS  FROM  OFFICE,  by  president 1937-1544 

Whether  the  coQcuiTcnce  of  the  senate  ongbt  to  be  rtqniicd     1S37  - 1544 

REMOVAL  of  suits  from  state  conns 1744-1746 

REPRESENTATIVES,  house  of,  in  colonies 166 

tint  colonial,  in  Virginia  ' 46, 46 

incongreas S71-689 

How  chosen 571  -612 

Term  of  service 573,587-610 

Qualifications  of 971,612-629 

Apportionment  of 630,  644,  673  •  687 

Speatei  of  home  of 686 

Impeachment  by 688 

DisqaatiScationB  of 867-872 
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REPBIEVES  AND  PARDONS,  power  of  presideat  .        .  1490, 1494  - 1505 

REFKISAL,  tetlere  of  marque  and  reprisal 1 1 69  ~  1 1 76 

[See  Letters  of  Mahqcs.) 

RESERVED  POWERS  and  rights  of  Iho  people        ....  1904-1907 

RETROSPECTIVE  LAWS 1399-1400 

REVENUE.  biHa  to  raise 874-680 

REVENUE  BILLS,  what 874-880 

REVOLUTION,  AMERICAN,  origin  and  history  of  .        .        .     183, 198-217 

Powert  of  govemment,  during  the         ....  800-317 

RHODE  ISLAND,  origin  and  setdcmcnt  of 94-102 

RIGHTS  RESERVED,  to  the  stHtes  and  people      ....  1904  -  1907 

ROADS  AND  CANALS,  power  as  to 1272.1278 


SEARCH  AND  SEIZURE  OF  PERSONS  AND  PAPERS 

prohibition  of 1900,  I90I 

SBATOF  GOVERNMENT 1216-1224 

Power  of  legislation  over 1226-1234 

SEDITION  ACT,  whether  consUtutioDal 1394, 1295, 1891 

SENATE,  organization  of 691-705 

How  chosen 691-706 

Number  of 706,  707 

Tenn  of  service 709-726 

Vacaudes  in,  how  supplied 737 

Qualifications  of 728-732 

Pteddent  of 733-738 

Power  to  ay  Impeachments 742  -  813 

{Ste  Ihfbachiieiitb.) 

DisqnaliScotions  of 867-872 

SLAVES,  representation  of 636-644 

Migration  and  importation  of 1332-1337 

Fngitito 1807-lBll 

SLAVERY,  restriction  of  in  territories 1314, 1321 

SLAVE  TRADE,  prohibition  of  1332  - 1337 
Congress  maj  regnlale  and  prohibit                                   1331, 1336,  1337 

SOLDIERS,  quartering  of,  prohibited 1898,1899 

SOUTH  CAROLINA,  origin  and  BClllement  of 128-142 

SPEECH,  liberty  of,  in  congress 851 

SPEAKER  OF  HOUSE  Oli'  REPRESENTATIVES     ,  686,687 

STATES,  admission  of  new I313-I321 

Prohibitions  on.     jSePnoiiiBiTio-js.)   ....  1353-1409 
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